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Tom tat: Quan hé cha, me, con la moi quan hé mang tinh chat tinh cam, gan bo gita cac chi thé c6
quan hé huyét thdng, nuéi duéng. Ton tai trong méi quan hé nay khong chi la su gén két vé mét dao due,
ma bao trum trong no Ia nhing nghia vu phap Iy cla céc chd thé déi véi nhau, trong do co nghia vu cap
duong Trong pham vi bai viét nay, nhém tac gia trinh bay khai quat cac quy dinh cla phép luét vé nghia vu
cap dudng ctia con déi vdf cha, me, tir d6, nhan dién mét s6 bt cap va dua ra kién nghi hoan thién phap luat
vé van dé nay.
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Abstract: The relationship between father, mother and child is an emotional and close relationship
between subjects who are related by blood and nurture. It is not only a moral bond existing in this relationship,
but also the legal obligations of the subjects to each other, including the obligation to provide support.
Within the scope of this article, the group of authours presents an overview of the legal provisions on
children’s support obligations to their parents, identifies some shortcomings, and makes recommendations
to improve the law on this issue.
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Dit van dé

Cdp dudng duoc hiéu 1a viec mot ngudi
c6 nghia vu déng gop tién hoic tai san khac
dé dap tmg nhu ciu thiét yéu clia ngudi
khong song chung véi minh ma cé quan
hé hon nhan, huyét thdng hoic nuodi duong
trong trudmg hop ngudi dé 1a ngudi chua
thanh nién, ngudi da thanh nién ma khong
c6 kha nang lao dong (KNLD) va khong
c6 tai san dé ty nuodi minh hodc ngudi gip
khé khin, ting thi€u theo quy dinh ca Luat
Hon nhan va gia dinh (HN&GDP) ndm
2014'. Theo khai niém nay, nghia vu cdp
duong (NVCD) ctia con ddi véi cha, me 1a
viéc nguoi con (khong phan biét con dé hay
con nudi) c6 nghia vu déng gbép tién hoic
tai san khic d€ dap tmg nhu ciu thiét yéu
clia cha, me, khi con khong séng chung véi
cha, me. Cac khia canh phip ly vé NVCD
clia con d6i v6i cha, me néi rieng va NVCD
gita cac thanh vién trong gia dinh né6i

chung, dugc quy dinh tai Chuong VII Luat
HN&GD ndm 2014. Bén canh d6, day
con la nhimg nghia vu mang tinh dao ly,
mang dam tinh truyén thong cta gia dinh
Viét Nam tir bao doi nay.

1. Quy dinh cia phap luat vé nghia vu
cap dudng ciaa con doi vaoi cha, me

V& mit ¥ nghia, NVCD la quy dinh thé
hién tinh thdn twong tro, gitip do nhau giira
cac chi thé c6 quan hé gidn bé mat thiét,
dua trén quan hé hon nhéan, huyét théng
ho#c nudi dudng. Tuy nhién, nghia vu nay
khong duong nhién phat sinh, ma cin thda
man mot s6 diéu kién nhit dinh. Ngoai diéu
kién phét sinh, khi ban vé NVCD ciia con
dai v6i cha, me, cling cin xac dinh cac vin
dé co ban khic, nhu mic cdp duong,
phuong thic cdp dudng, thdi diém bit ddu

* Giang vién Trudng Pai hoc Luat TP. H& Chi Minh.
** NCS, gidng vién Truong Bai hoc Luat TP. H8 Chi Minh.
' Khoan 24 Diéu 3 Luat HN&GD nam 2014,
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thuc hign NVCD va céc truong hop chdm
dut NVCD.

Thirnhdt, diéu kién phat sinh NVCD ctia
con doi voi cha, me.

Theo Diéu 107 Luat HN&GD nam 2014,
NVCD dugc thuc hién gitra cha, me va con.
Nghia vu nay khong thé thay thé bing
nghia vu khéc va khong thé chuyén giao
cho nguoi khac. Thue t&€, NVCD xudt phét
tr nghia vu nudi dudng, nghia la, khi mot
nguoi khong thuc hién nghia vu nudi dudng
doi véi ngudi ma minh cé nghia vu nuoi
dudng, thi ho phai thuc hién NVCD. Tuong
tu, NVCD cuia cha, me doi vdi con, NVCD
cua con doi véi cha, me ciing dugc dit ra
khi con khong sdng chung védi cha, me. Cu
thé, Diéu 111 Luat HN&GD niam 2014 ghi
nhdn: “con da thanh nién khéng song
chung voi cha, me c6 nghia vu cdp duong
cho cha, me trong truong hop cha, me
khong c6 kha nang lao déong va khong co
tai san dé tie nuoi minh”.

Theo quy dinh tai khoan 2 Piéu 71 Luat
HN&GD nam 2014, con c6 nghia vu va
quyén chidm séc, nudi dudng cha me, dic
biét khi cha me mat niang luc hanh vi dan
su, Om dau, gia yéu, khuyét tat. Theo quy
dinh nay, con c6é nghia vu nudi duéng cha
me trong moi trudong hop, thé nhung, NVCD
cua con d6i v&i cha, me, chi duoc dit ra
khi cha, me khong c6 KNLD va khong c6
tai san dé ty nudi minh% Ciing céan luu y
ring, viéc xac lap NVCD ciia con d6i véi
cha, me khong 1& thudc vao tinh chat cuia
quan hé chung sOng gita cha va me: cha,
me chua timg két hon, dang 1a vo chdng
hop phap hay da ly hon, ly than thuc té&,
tham chi chua bao gi¢ chung séng véi nhau
déu c6 quyén duoc cdp dudng nhur nhau?,

Theo Piéu 111 Luat HN&GD nam 2014,
NVCD ciia con d6i v&i cha, me khong phai

Tap chi

la nghia vu mang tinh duong nhién, ma chi
duoc dit ra khi cha, me thudc trudng hop
khong c6 KNLD, dong thoi, khong ¢ tai
san dé tirnudi minh. Theo do, cha, me khong
c6 KNLD, dudi goc do y hoc la truong hop
cha, me bi khuyét tat hodc do ddu hiéu tudi
tac. Vi cha, me lam vao céc tinh trang dac
biét nhu trén, nén ho khong thé tham gia
lao dong dé tao ra thu nhap nuoi song ban
than*. Néu cha, me 1am vao tinh trang néu
trén, song, van c6 tai san dé ty nuoi minh,
thi con ciing khong phai thuc hien NVCD.
Cha, me khong c6 tai san dugce hiéu la cha,
me lam vao mot tinh trang khong cé du
phuong tién vat chat dé bao dam nhu cau
thiét yéu, bao dam miic song t6i thiéu’.
Phap luat hién hanh da cé nhimg quy
dinh kha rd rang vé nghia vu nuéi duong
clia con doi véi cha, me, dong thoi ciing
dinh liéu diéu kién phat sinh NVCD gia
cac chii thé nay. Trén thuc t€, c6 kha it
truong hop cha, me yéu cau con cai cdp
dudng, cé chang la nguoi truc ti€p cham
séc, nudi dudong cha, me yéu cau nhimng
nguoi ¢c6 NVCD phai thuc hién nghia vu
nay. Ching han nhu vu viéc sau day:
Théng 8/1997, vo chong ong K, ba H
chuyén tir Ha Giang vé Yén Bai dé cham
soc cho bd 1a cu P2 va me 1a cu H khi d6 tudi
da cao, siic khoe da yéu. Thang 12/1997, cu
H chét, ong K va ba H & cuing véi cu D2
dén nam 1999 thi chuyén ra & riéng. Dén
thang 7/2007 thi cu D2 chét. Ong K, ba H
cho ring, trong thoi gian chidm séc, nudi

2 Piéu 111 Luat HN&GD nam 2014.

3 Nguyén Ngoc Dién, Gido trinh Luat Hon nhan va gia dinh
(phén 1: C4c quan hé nhan than vé gia dinh), Nxb. Dai hoc
Quéc gia TP. H6 Chf Minh, 2024, tr.254-255.

¢ Truong Pai hoc Luat Thanh phd Hé Chi Minh, Gido trinh
Lugt Hon nhan va gia dinh Vigt Nam (tdi ban I4n thi nhat, c6
sta chira, bo sung), Nxb. Héng Buc, 2022, tr.395.

5 Trutmg Pai hoc Luat TP. H6 Chi Minh, tidd (4), tr.395.
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dudong cha, me thi nhimg ngudi con khac
cuia hai cu da khong déng gép vé tai chinh,
khong quan tam, giip d¢ va cung chim séc,
nén da khdi kién budc d6ng P1, ba T, ba Th,
ba V, ba P méi ngudi phai tra tién cdp dudng
nudi cha, me la 24.000.000 dong, cong cham
soc cu D2 va cu H tir thang 6/1997 dén
thang 6/2007 1a 67.200.000 ddng, tdng 1a
91.200.000 dong®.

Vé NVCD, Toa an nhan dinh, trudc ngay
01/01/2001 (thoi diém Luat HN&GD nidm
1986 dang c6 hiéu luc), khong c¢6 quy dinh
vé NVCD ciia con doi véi cha, me nén viéc
chdam séc, phung dudng cha, me 1a nghia
vu duong nhién va khong dit ra van dé cdp
dudong. Do d6, yéu cau cdp dudng cho hai
cu trong khoang thoi gian nay 1a khong cé
can ci. Tirngay 01/01/2001 dén khi cu B2
chét vao thang 7/2007 (1a khoang thoi gian
Luat HN&GD niam 2000 c6 hiéu luc), Luat
c6 ghi nhan NVCD cla con ddi véi cha,
me. Tuy nhién, cu D2 1a ngudi c6 luong huu,
c6 thu nhap, c6 tai san di dé bao dam tw
nuodi dugc ban than nén khong dit ra vdn
dé cdp duong ddi véi cu B2. Mit khéc, trong
thoi gian nay, cu P2, 6ng K, ba H cing
khong ai c6 yéu clu céic bi don phai thuc
hién NVCD nén khi cu P2 chét 1a da chdm
dit NVCD. Do d6, yéu cadu cia nguyén don
budc cic bi don phai thuc hiéen NVCD &
thoi diém gidi quyét tranh chdp la khong
c6 cin cit nén khong dugce chdp nhan.

Nghia vu chdm séc, phung dudng cha,
me, khi cha, me gia y&u, vira 1a nghia vu
mang tinh phéap ly, lai vira mang tinh dao
1y. Céc con trong gia dinh c6 quyén, nghia
vu ngang nhau trong viéc chim séc, nudi
dudng cha, me clia minh. NVCD dugc dit
ra voi muc dich hd trg, dap ing kip thoi
nhu clu thiét y&u cia ngudi duge cdp
dudng, nén viéc nguyén don yéu ciu bj

don phai thuc hién NVCD sau khi cha, me
da chét khong con § nghia hé tro, chu cdp
nhdm dé4p ting céc nhu cdu thiét yéu cia
cha, me. Do viy, phan quyét cia Toa 4n
néu trén, trong chimg muc nhit dinh, la
pht hop quy dinh ctia phap luat. Béi theo
Diéu 57 Luat HN&GD nam 2000 thi “con
da thanh nién khéng séng chung véi cha
me cé nghia vu cdp dwong cho cha me
khéng c6 kha ndng lao dong va khéng cé
tai san dé twnudéi minh”. Trong vu an trén,
cu B2 dugc xéc dinh cé thu nhap va tai
san dé ty nuoi séng ban than, nén vé
nguyén tic, cu khong thudc ddi tuong
dugc cdp dudng. Cho nén, viéc cham séc,
phung dudng clia céc con doi vdi cu trong
truong hop nay chi don thuédn la nhimg
nghia vu mang tinh dao 1y.

Thit hai, mikc cdp dwong va phwong thiec
cdp dwong.

Mic cdp dudng va phuong thic cdp
dudng dugc ghi nhan tai Diéu 116 va Diéu
117 Luat HN&GD nam 2014 duoc ap dung
cho t4t ca céc truong hop cdp duong. Vay
nén, viéc xac dinh mirc cap dudng, phuong
thirc cdp dudng ma ngudi con phai thuc
hién ddi véi cha, me, ciing dua trén co s&
phéap 1y trén. Theo d6, mirc cdp dudng s&
do con da thanh nién va cha, me thoa
thuan cin cir vao thu nhap, kha nang thuc
t€ ciia ngudi con va nhu cau thiét yéu ca
cha, me; néu khong thda thuan duogc thi
yéu ciu Tda 4n giai quyét. Cin lwu ¥ ring,
khi cac bén khong thda thuan dugc va cé
yéu cau Toa an giai quyét thi Toa an phai
tinh dén tét ca cac ngudi con da thanh nién
c6 KNLD phai cdp duong cho cha, me,
khong phu thudc vao viéc trong don khai
kién c6 liét ké tdt ca cac con hay chi khéi

6 Ban &n s6 54/2021/HNGD-ST ngay 16/9/2021 ctia TAND
thanh phé Yén Bai, tinh Yén Bai.
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kién mot hoidic vai ngudi trong s6 ho’. Vé
phuong thitc cdp dudng, céc bén chi thé
¢6 quyén thda thuén lya chon phuong thirc
cdp dudng theo dinh ky hiing théng, hing
quy, nira nim, hing nim hoic mot lan. Néu
cac bén khong thda thuan dugc véi nhau
vé phuong thic cdp duong thi Toa an s&
quyét dinh phuong thirc cdp dudng hop
ly tdy vao hoan canh thuc té.

Thit ba, thoi diém phdt sinh NVCD.

Phép luat thuc dinh chua du liéu ro nét
thoi diém phét sinh NVCD ciia con céi ddi
v6i cha, me. Diéu ndy c6 thé din dén nhiéu
quan diém khéic nhau khi xac dinh thoi
diém nay 1a thoi diém cha, me c6 yéu céu,
thoi diém phan quyét ciia Toa 4n c6 hiéu
lue phép ludt hay thoi diém tinh tir ngay
Toa tuyén an®. Xét vé an 1¢ thi an I& chi méi
du liéu thoi diém bit diu thuc hien NVCD
cho con chua thanh nién trong vu an tranh
chdp v& xéc dinh cha cho con®. Cu thé, 4n
1¢ dua ra giai phap: “Toa dn phai xdac dinh
thoi gian cdp duong cho con chuwa thanh
nién dwoc tinh ké tie khi nguoi con duoc
sinh ra”. Tuong tu nhu vay, phap luat cling
chi dit ra co ché xac dinh thoi diém
phét sinh NVCD trong trudng hop cha, me
cdp dudng cho con sau khi cha, me ly hon.
Cu thé, khoan 4 Piéu 7 Nghi quyét s&
01/2024/NQ-HDTP ngay 16/5/2024 ctia Hoi
ddng Thdm phan Toa 4n nhan dan t&i cao
hudng din ap dung mot s6 quy dinh cta
phéap luat trong giai quyét vu viéc vé hon
nhan va gia dinh quy dinh: “nghia vu cdp
dwomg ciia cha, me doi véi con chua thanh
nién, con da thanh nién khong cé kha ndng
lao dpng va khong coé rai san dé tw nudi
minh phdt sinh ké tic thoi diém cha, me
khéng séng chung voi con hodc séng
chung véi con nhumg vi pham nghia vu nudi
duong con, trie truomg hop cdc bén cé thoa
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thu@n khdc”. Tuy nhién, huéng xir ly nay
lieu c6 thé duge ap dung trong truomg hop
con cdp dudng cho cha, me hay khong thi
vén chua c6 cau tra 11 ro rang, cu thé.

Thietw, chdam diet NVCD.

Tuong ty cic truong hop cdp dudng
khéac, NVCD cta con d6i v6i cha, me ciing
chdm dut khi thugc mot trong cac trudong
hop dugc ghi nhan tai Diéu 118 Luét
HN&GD nam 2014. Cu thé, nghia vu nay
s& chdm dut khi: con da tryc ti€p nudi duong
cha, me; mot bén trong quan hé cap dudng
chét; cha, me c6 KNLD hoic c6 tai san dé
tur nudi minh...

Nhu vdy, cac vin dé lién quan dén miic
cdp dudng, phuong thirc cdp dudng hay cac
truong hop chdm dit NVCD da duoc nha
lam luat quy dinh twong d6i ro rang. Tuy
nhién, quy dinh vé diéu kién phéat sinh
NVCD ciing nhu viéc quy dinh ro thoi diém
bét diu thuc hien NVCD ciia con déi véi
cha, me 12 nhimg vdn dé can dugc tiép tuc
nghién citu, 1am rd trong thoi gian tdi.

2. Mot so bat cap va kién nghi

Qua nghién citu cic quy dinh vé NVCD
clia con ddi véi cha, me, nhoém tac gia nhan
thdy mot s6 vdn dé phap 1y sau day:

Tht nhdt, vé doi twong la ngudi con cé
NVCD cho cha, me.

Luat dinh “con da thanh nién” c6 NVCD
cho cha, me khi théa man cac diéu kién
tai Didu 111 Luat HN&GP nim 2014.

7 Trutng Dai hoc Luat TP. H6 Chi Minh, tidd (4), tr.395.

® Theo diém a kboéq 2 Diéu 2 Luat Thi hanh &n dan sy
nam 2008 (stra doi, b6 sung nam 2014, 2018, 2020 va 2022),
ban 4n, quyét dinh vé c4p dudng a mot trong nhing ban 4n,
quyét dinh cla Toa 4n cap sa thdm dugc thi hanh ngay, mic
du c6 thé bj khang céo, khang nghi.

* An I s6 62/2023/AL dugc HOi déng Tham phén Toa &n
nhan dan 16i cao théng qua vao c4c ngay 01, 02, 03/02/2023 va
duge cdng bd theo Quyét dinh s6 39/QD-CA ngay 24/02/2023
clia Chénh &n Toa dn nhan dan t6i cao.
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Néu hi€u theo cach thong thwong, mién
con tir di 18 tudi tré 1én thi ngudi con nay
duong nhién phai c6 NVCD cho cha, me
trong trudng hop con khong sdng chung
vGi cha, me ma cha, me khong c6 KNLD
va khong c6 tai san dé ty nu6i minh. Quy
dinh nay hop ly nhung chua toan dién. Béi
l&, thuc t€ cho thdy, c6 nhimg ngudi con
tuy da thanh nién, song ho khong cé
KNLD va khong c6 tai san dé tu nudi minh
thi viéc quy dinh budc ho phai cdp dudng
cho cha, me la khong kha thi. Thé nhung,
liéu ring, con da thanh nién mat niang luc
hanh vidan s hodc khong nhan thirc dugc
hanh vi cia minh hodc bi han ch€ ning
luc hanh vi, nhung c¢6 tai san sinh lgi, c6
phai cdp duong cho cha, me khong song
chung v&i minh? Luat hién hanh khong
c6 cau tra 1¢i chinh thite cho cau héi nay'.
Vi cau hoi nay, ching toi ing hd quan
diém cho ring NVCD (khong mang tinh
ché tai) van c6 thé rang budc ddi véi con
da thanh nién mat nang lyc hanh vi dan
su hodc khong nhan thic dugce hanh vi clia
minh ho#c bi han ch€ ning luc hanh vi,
nhung c6 tai san sinh lgi, viéc thuc hién
nghia vu d6 duoc bdo dam bing vai trd
cia nguoi dai dién''. Bédi 1g, trong hoan
canh cha, me khong c6 KNLD va khong
c6 tai san dé ty trang trai cudc séng, trong
khi d6, ngudi con da thanh nién c6 kha
nang tai chinh (du ban than ho c6 nhimg
han ché vé thé chat, nhan thitc, nhu da dé
cap) thi co ché€ cdp dudng vin nén dugc
ap dung trong truong hgp nay nhim thé
hién dao ly, 1& song & doi cting nhu phu
hop véi dinh huéng clia cac nha lam luat
khi xay dung co ché nhan vin nay.

Thur hai, vé cach hiéu thudt ngee “khong
séng chung” la diéu kién phat sinh NVCD
cta con déi véi cha, me.

Piéu 111 Luat HN&GD nim 2014 chi
ghi nhén trudmg hop con da thanh nién ¢6
NVCD cho cha, me khi con “khong song
chung” véi cha, me. Py c6 thé coi nhu giai
phap thay th€ cho nhimg truong hop con
cai khong thé truc tiép phung dudng cha,
me, song cach hiéu “khong séng chung”
dudi goc do phép luat thuc dinh van chua
thuc su ro rang va c6 kha nang dan dén
nhiéu cach hiéu khac nhau. “Khong s6ng
chung” & goc do thuc té c6 thé hiéu 1a khong
& cung dwdi mot mai nha. Song, cling c6
quan diém cho rang, dé xac dinh nguoi c6
NVCD khong song chung véi ngudi dugc
cip duong chi dua trén tiéu chi 1a ho khong
an chung, khong cé quy tiéu dung chung
ma khong cidn cir vao viéc ho cé & chung
nha v6i nhau hay khong'?. Vi vay, nhim
tao cach hiéu ddng bo, théng nhat vé khai
niém “khong séng chung”, co quan c6 thim
quyén cidn ban hanh vin ban huéng dan
céch hiéu thuét ngirnay lam cin cir xac dinh
NVCD ctia con d6i véi cha, me. N6i chung,
viéec cdp dudng cho cha, me ma khong
mang tinh chdt cia mot bién phap ché tai
12 hinh thic thuc hién nghia vu nudi dudng
trong trudong hop dic thit ma cha, me séng
rieng v&i con va khong c6 KNLD, khong
c6 tai san dé ty nuodi minh'?. Vé vin dé nay,
nhém tic gia Ging ho quan diém xac dinh
truong hop “khong song chung” nghia la
con céi khong song chung nha véi cha, me,
vay nén khong c6 diéu kién truc ti€p cham
séc, nudi dudong cha, me va vi vay, ho phai
thuc hien NVCD cho cha, me.

Thit ba, thiéu sw thong nhdt trong diéu

'© Nguy&n Ngoc Dién, tidd (3), tr.254.

" Nguyén Ngoc Dién, tidd (3), tr.254.

2 Trutmg Pai hoc Luat Ha Noi, Gido trinh Luat Hon nhan va
gia dinh Viét Nam, Nxb. Tu phap, 2021, tr. 352.

'3 Nguyén Ngoc Dién, tidd (3), tr.254.
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khodn quy dinh vé diéu kién phat sinh
NVCD ciia con doi voi cha, me.

Vé mit ly thuyét, NVCD phat sinh khi
ngudi ¢6 nghia vu nudi duong khong thuc
hién nghia vu d6i v&i nguoi duge nuodi
dudng. Khi 4y, NVCD dugc dit ra vdi vai
trd nhu mot co ché thay thé nghia vu nudi
duéng nhim hé tro, giip d& ngudi cé
quyén dugc nudi dudng bao dam cac nhu
céu thi€t yéu trong cudc song hing ngay.
Ngoai ra, trong luat thuc dinh, NVCD con
dugc xem nhu mot ché tai dan su duoc
ap dung nhdm x{ ly trudng hop nguoi con
vi pham nghia vu nudi dudng cha, me
ctia minh. Cu thé, khoan 2 Piéu 107 Luat
HN&GD nam 2014 quy dinh: “trong
trieong hop nguoi co nghia vu nudi duong
trén tranh nghia vu thi theo yéu cdu cia
ca nhan, co quan, té chirc duoc quy dinh
tai Diéu 119 ciua Ludt nay, Toa dn budc
nguoi dé phai thuc hién nghia vu cdp
duong theo quy dinh ciia Ludt nay”.

Trén phuong dién thuc tién, theo thong
ké ctia Vu Gia dinh - Bo6 Vin héa, Thé thao
va Du lich nim 2022, ca nudc hién cé
khoang 11,5 triéu ngudi cao tudi, chiém
12% dan s6. Theo két qua khao sat, thi c6
50,3% ho gia dinh c6 nguoi cao tudi da xay
ra nguoc dai, 3% ngudi cao tudi bi con cai
danh dap, 8% bi de doa va 15% bi bd roi
khong cham séc; ¢6 45,7% ngudi gia cho
ring ho thudng bi con cai ]am mat 1ong dan
téi budn phién, 3,9% thuong xuyeén bi nhiéc
moéc, 10,7% bi bo bé vé kinh té'*, Tirnhimg
so liéu dang quan ngai nay, doi hoi phap
luat hién hanh cén tiép tuc hoan thién khung
phéap ly theo hudng nang cao trach nhiém
clia ngudi con da thanh nién d6i véi cha,
me ctia minh. Cu thé, trong truong hop con
song cung cha, me song, van bd méc, khong
quan tam, cham séc, nudi dudng cha, me

thi cdn thiét phai ganh chiu nhimg ché tai
thich déang. Trong do, budc thue hien NVCD
1a loai ché tai c6 tac dong truc ti€p dén viéc
bao dam quyén dugc cham soc, nudi duong
cua cha, me.

Viéc ghi nhan NVCD ctia con thanh nién
ddi voi cha, me khi khong thuc hién nghia
vu nudi dudong cha, me khong phai xa la
trén thé gidi. Chéng han, Diéu 1067 Bo luét
Dan sy Trung Qudc nam 2020 quy dinh:
“néu con thanh nién khong thuec hién nghia
vu phung duong thi cha me khong dit kha
nang lao dong hodc cudc song khoé khan
cé quyén yéu cdu con thanh nién chi tra
chi phi phung duong”". Véi quy dinh nay,
ngudi con da thanh nién, khong phan biét
song chung hay khong song chung véi cha,
me, khi khong thuc hién nghia vu nudi
dudng, thi phai thuc hién NVCD néu cha,
me thudc truomg hgp khong di KNLD hodc
¢6 cudc song kho khan va co6 yéu cau con
chi tra chi phi phung dudng.

Miic du dudi géc do phap luét hién hanh,
con da thanh nién phai thuc hién NVCD
khi khong song chung vdi cha, me, hoidc
sOng chung nhung tron tranh nghia vu nuodi
dudng cha, me khi cha, me khong c6 KNLD
va khong ¢6 tai san dé tu nudi minh. La
nghia vu c6 di c6 lai, song, & goc do k¥ thuat
lap phap, cach quy dinh tai Diéu 110 Luat
HN&GD nam 2014 vé NVCD ctia cha, me
d61 véi con vaDiéu 111 Luat HN&GD nim
2014 vé NVCD ciia con d6i véi cha, me to
ra khong thong nhat. Tai Diéu 110, nha lam
luat dé cap 02 truong hop cha, me phai cé
NVCD cho con da thanh nién la trudmg hop
“ Ngoc Mai, B mac cha me - Khéng chi 14 van dé dao dur,
https://baophapluat.vn/bo-mac-cha-me-khong-chi-la-van-de-
dao-duc-post494839.html, truy cap ngay 14/01/2025.

' Lé Khanh Linh va céc tac gid khac, Bo luat Dan sy Trung

Quéc 2020 (Bén dich va lugc gidi, tdi ban Idn thu nhat c6 sua
doi, bo sung), Nxb. Pai hoc Quéc gia Ha Ngi, 2024, tr.287.
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PHAP LUAT - THUC TIEN

“khong séng chung véi con™ hodc “s6ng
chung véi con nhung vi pham nghia vu nuoi
dudng con” (bao quat khoan 2 Piéu 107
Ludat HN&GD ndm 2014), trong khi d6,
Diéu 111 chi nhic dén trudong hop con da
thanh nién “khong song chung” vdi cha,
me. Diéu nay khién cho quy dinh tai 02 diéu
luét tré nén bat nhat.

Tlr nhimg phan tich trén, nhém tac gia
ki€n nghi nha lam luat stra d6i, bd sung quy
dinh tai Diéu 111 Luat HN&GD nam 2014
theo hudng: “con da thanh nién cé6 nghia
vu cdp duong cho cha, me trong truong hop
cha, me khong cé kha nang lao dong va
khong co tai san dé twe nubi minh trong
truong hop khong séng chung véi cha, me
hodic song chung voi cha, me nhung vi
pham nghia vu nudi duong cha, me”.

Thit tw, vé xac dinh thoi diém phat sinh
NVCD ciia con doi voi cha, me.

So véi NVCD cia cha, me d6i véi con
thi NVCD ctia con d6i véi cha, me it phd
bi€n hon trén thuc té, song, theo tic gia,
viéc hoan thién co ché phap ly nay mang
y nghia thiét thuc nhdm bao dam quyén
dugc phung duong clia ngudi cao tudi
trong gia dinh. B&i nhu s0 liéu thdong ké
da néu, hién trang nhiéu bac cha, me khi
vé gia, khong con KNLD lai bi con céi bd
miic, khong quan tam dién ra phd bién, vi
th€ c6 mot hanh lang phap 1y htru hiéu bao
vé quyén loi clia cha, me can dugc dit ra,
trong d6 c6 viéc bé sung co ch€ xac dinh
thoi di€ém bit diu thue hien NVCD cta con
ddi véi cha, me. C6 y ki€n dé xudt ring,
déi voi quyén va NVCD ciia con d6i véi
cha, me, ké tir khi con trudng thanh va c6
tai san dé ty nudi minh, NVCD cho cha,
me da c6 thé phit sinh néu cha, me c6 yéu
ciu's. O chirng muyc nao d6, quan diém nay
ung hd viéc nang cao trach nhiém cta con

cai d6i vdi cha, me, nhung néu tiép cén
dudi goéc do phap luat hién hanh, viéc ghi
nhan nhu vay chua thuc su phu hop véi
tinh than cta quy dinh tai Diéu 111 Luat
HN&GD ndm 2014 nhu nhém téc gia da
vién din & cac ndi dung trén.

Phép luét hién hanh chua dit ra co ché
xéc dinh thoi diém phat sinh NVCD clia
con d6i véi cha, me ma chi quy dinh thoi
diém phat sinh NVCD ciia cha, me déi véi
con céi'’. Theo nhém tac gia, trong truomg
hop con cdp dudng cho cha, me thi viéc
xac dinh thoi diém phat sinh NVCD c6 thé
duoc xéc dinh twong tu trudng hop cha, me
cdp duong cho con. Cu thé, nha lam luat
cin bd sung quy dinh huéng din theo
hudng: “Nghia vu cdp duong cia con da
thanh nién doi voi cha, me khong cé kha
nang lao dong va khéng cé tai san dé tu
nudi minh phat sinh ké tie thoi diém con da
thanh nién khong séng chung véi cha, me
hodic séng chung nhumg vi pham nghia vu
nudi duong cha, me, trietruong hop cdac bén
c6 théa thudn khac”. Subd sung nay 1a cin
thiét, dic biét trong bdi canh phap luat thuc
dinh cdon kha m& nhat khi diéu chinh céc
ndi dung lién quan dén nghia vu phung
duong chia con cai d6i véi cha, me ctia minh,
déan téi quyén lgi ctia cha, me chua dugc
bao dam ding murec.

Két luan

Nghia vu cdp dudng clia con d6i vdi cha,
me khong chi don thuén la nghia vu dao
dic, ma né con la nghia vu phép ly duogc

(Xem tiép trang 64)

' Duang Nguyén Kim, Nghia vu va quyén cham sdc, nudi
dudng gilra cha me va con, Luan van thac si, Trutng Dai hoc
Luat TP. H4 Chi Minh, 2021, tr.36.

" Khodn 4 Biéu 7 Nghi quyét s 01/2024/NQ-HDTP ngay
16/5/2024 ctia Hoi déng Tham phén Toa an nhan dan t8i cao
hudng dan dp dung mot s6 quy dinh clia phap luat trong gidi
quyét vu viéc vé hdn nhan va gia dinh.

Tap chi
S6 5 (ky I thang 3/2025) " TOA AN NHAN g,c‘u:z




THAM KHAO

21. Migrant labour, https://www.britannica.com/money/
migrant-labor, truy cap ngay 01/12/2024.

22. Mira Burmeister-Rudolph, Policy differentiation and the
politics of belonging in India’s emigrant and emigration policies,
Citizenship Studies Vol. 27, 2023, pp.1074-1097.

23. Mongia provides an interesting analysis of the origins of
the protector of emigrants under British colonial rule and its
role in the system of indentured labor, 2018.

24. Naujoks, D, Diaspora Policies, Consular Services and
Social Protection for Indian Citizens Abroad, Lafleur, JM.,
Vintila, D. (eds) Migration and Social Protection in Europe
and Beyond (Volume 3). IMISCOE Research Series. Springer,
Cham, https://doi.org/10.1007/978-3-030-51237-8_9.

25. Press Information Bureau Government of India Ministry
of Labour & Employment, https://pib.gov.in/Pressrelease
share.aspx?PRID=1564261, truy cap ngay 08/9/2024.

26. Profiting From World's Misery: Swiss Court Sentences 4
Hindujas Over Treatment of Domestic Help, https://thewire.in/
rights/hinduja-family-treatment-of-servants-wages, truy cap
ngay 08/9/2024.

27. Rosalind Chew, Sending Workers Abroad, Journal of
Southeast Asian Economies (Institute of Southeast Asian
Studies (ISEAS)) - Vol.15, Iss: 2, 1988.

28. Susan, L., Rose., Charles, E., Pietri., Workers as research
subjects: a vulnerable population, Journal of Occupational
and Environmental Medicine, 44(9), 801-805. DOI: 10.1097/
00043764-200209000-00001.

29. The Emigration Act 1983 of India.

30. The Overseas Citizenship 2003 of India.

31. Trung tam lao dong ngoai nudc: http://colab.gov.vn/, truy
cap ngay 07/9/2024.

32. United Nations Convention on the Protection of the Rights
of all Migrant Workers and Members of their Families, 1990.
33. Xuat khdu lao déng chd mé cia - Ky 1: Séng chung vdi
dich & xu ngudi, https://tuoitre.vn/xuat-khau-lao-dong-cho-
mo-cua-ky-1-song-chung-voi-dich-0-xu-nguoi-20210504095
111183.htm, truy cép ngay 07/9/2024.

34. Zafar Igbal & Abdus Sattar, The Contribution of Workers'
Remittances to Economic Growth in Pakistan, The PIDE
Research Report Series, 2005.

NGHIA VU AP DUGNG...

(Tiép theo trang 7)

phap luat ghi nhan bing nhimg quy dinh
cu thé, minh bach trong Luat HN&GP nim
2014. Dic biét, khi cha, me 6m dau, gia yéu
ma khong c6 KNLD va khong co tai san dé
tw nudi minh ma con cai khong c6 diéu kién
song chung véi cha, me hoidc vi pham
nghia vu nudi dudng cha, me thi nghia vu
nay trd nén cdp bach hon bao gid hét. Mic
du phép luat hién hanh da ghi nhan kha
day da cac vdn dé lien quan dén NVCD
ctia con ddi v6i cha, me nhu diéu kién phat
sinh NVCD, miic cdp dudng, phuong thic
cdp dudng, cac truong hop chdm dit
NVCD, thé nhung, danh gia mot cach khach
quan va toan dién, quy dinh vé NVCD ciia
con doi véi cha, me trong Luat HN&GD
vin con tén tai mot s6 han ch€ cin duoc
ti€p tuc hoan thién. C6 nhur vay, quyén dugc
cdp dudng ciia cha, me méi dugc bao dam
thuc hién mot cach hiéu qua. O
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