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Tac phllm tQ.o ra ti:t trf tue nh!n qio rdt da d~g, nhr.mg phap lu~t clia hAu htt cac qudc gia 
khdng bao h~ quy~'n tac gia cho cac tac phllm nay. Day la m~t vdn d~ phap lf dang dtn;1C 
tranh Ju~ m~ me hi~n nay. Bai vidt sudl,lilg cac phurmgphap phan tfch, so sanh Ju,th9c, 
tdng hw dd tim cau tra JUi cho ba cau hoi: (lJ T<U sao phap lu~t hi~n hanh kh6ng bao h~ tac 
ph6m tQ.o ra tit trf tue nh!n tq.o? (2) T¢ sao cAn bao h~ cho cac tac phllm nay? (3) CAn thay 
ddi each tidp $ nhu thd nao dd thuc dly trf tu~ nh§n tq.o sang tQ.o ra tac phllm? m d6, dira 
ra m~t sff khuydn nghj sila ddi phap lu~t Viet Nam nhbn thfch ling vOi ~ phat t:Iidn nhanh 
ch6ng CUa trf tue nh§n tQ.O. 
m kh6a: Tri tu~ nhan t~o; tac pham; quye'n tac gia; bao h¢. 
Works created by arti.li.cial intelligence (Al-generated works) are incredibly diverse, yet the 
copyright laws in most countries do not provide protection for these creations. This legal 
issue is currently the subject of intense debate. The article employs analytical, comparative 
legal, and synthesis methods to address three key questions: (1) Why do current laws fail to 
protect AI-generated works? (2) What is the necessity for protecting these works? (3) How 
can we change our approach to encourage creativity generated by Al? Thereby the article 
proposes several recommendations for amending Vietnamese laws to better align with the 
rapid advancements of artificial intelligence. 
Keywords: Artificial intelligence (Al); works; copyright; protection. 
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1.D~tvand~ 
Thu~t ngfr tri tu~ nhan t<J.O duqc c:ijch ru 

tieng Anh la Artificial Intelligence (hay con 
duqc vi et tAt la AI), la st.r ket hqp giua hai ruAr­
tificiaI nghia la nhan t~o va Intelligence nghia 
la nfillg l\fc tu duy1. Ve m~t cong ngh~, AI c6 
the sao chep giong h~t b(> nao con ngum khi 
xU ly cac van de phuc t<J.p bang tu duy thong 
qua qua trlnh may hQC Va xlr ly thong tin lien 
t1,lc trong m(>t thOi gian deli - dieu ma b(> nao 
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con ngum khong the lam duqc2. San pham 
t(J.O ra tU Al rat da d(J.Ilg, tU tac pham h(>i h9a, 
tac pham nhiep ftnh, ban ghi hinh t6i tac 
pharn am nh~c, di~n ftnh ... Phap lu~t cua hau 
het cac quoc gia khong bao ho quyen tac gia 
cho cac tac pham nay. Day la m(>t van de 
phap ly dang duqc tranh lu~ m~ me hi~n 
nay. 

* Tru&ng Dr;zi hpc Ngor;zi thuang 
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2. Tac pham ~o ra ru tri tu~ nhan ~o va 
tinh nguyen goc 

AI c6 the tq.o ra cac tac pham h(>i hc;>a. Vi 
d\l nhu cac ban ve chan dung ma hc;>a si nguOi 
Phap ten la Patrick Tresset hoan thanh v6i SlJ 
trq giup cua AI la may ve ban W d(mg. May ve 
nay t1,r t?O ra hue h9a theo l?p trinh cua 
Patrick va 6ng chi chlnh Slra de hoan thi~n3• 

AI c6 the viet ra cac ban nh?C. Vi dt,I nhu 
"Beyond the Fence" duqc trinh dien t<;ti Nha 
hat ngh~ thu?t ctia London4; hay nhu ban 
giao hu6ng do AI ten la AIVA lam vao nam 
2017 duqc SU dt,Ing de ma man le kY ni~m 
ngay Qu6c khanh Bi t<;ti Luxembourg5. 

AI c6 the lam ra cac tac pham nhiep anh, 
ban ghi hinh v6i hinh ftnh con nguoo ho~c 
cftnh quan hoan toan kh6ng ton t;;U tren th\l'c 
te. Vi dl). nhu AI GAN hay GAN CUBE do Gan­
Yuan Jiang lam ra nam 2014, da t?o ra m(>t thu 
vi~n anh v6i hon m(>t tri~u b(rc anh t<;ti trang 
Generated. photos6. 

AI c6 the viet van, lam tho. Cu6n sach 
"The day a computer writes a novel" duqc dua 
vao danh sach xet giru ctia CUQC thi viet Gilli 
thu&ng van chuong Hoshi Shinichi & Nh?t 
Ban7 Ia mot vi dl). dien hinh. ChatGPT, Jenni 
Al la nhfmg Al san xuat ra cac tac pham viet 
kha quen thuc)c v6i xa h(>i. Hi~n nay, Al chua 
phat trien t6i muc c6 the viet ra nhfmg cu6n 
sach day soo trang nhlIDg d\l' bao dieu nay se 
dien ra trong tuong lai gan. 

Khac bi~t l&n nhat ctia cac tac pham n6i 
tren so v&i d6i tuqng ctia quyen tac gia truyen 
thong la qua trinh t(;lo ra chung ph\l thu(>c 
hoan toan vao thu?t toan, qua trinh may hoc, 
du li~u dau vao. Tinh m6i hay tinh sang t<;lO 
ctia ch ling phat sinh ru qua trinh may hoc nay 
Va CO the vuqt ra ngofli S\l' kiem soat tf\l'C tiep 
ctia con ngu&i. Vi v~y, tac pham do AI lam ra 
kh6ng chi the hi~n kha nang sang tc;io cua 
c6ng ngh~ ma con ma ra nhieu tranh lu~ 
lien quan t&i tinh nguyen g6c d6i v6i tac 
pham - dieu ki~n ma nhfrng tac pham nay 
phru dap (mg de duqc bao h9 quyen tac gia. 

Tinh nguyen g6c bAt nguon ru tieng 
Latinh origo, c6 nghia la "hinh thanh". Cac 

dinh nghia ve tinh nguyen g6c deu nhan 
m~ tam quan trc;>ng CUa SlJ sang tq_o Va m6i 
trong vi~c tq.o ra tac pham. Chinh SlJ doi m6i 
lam cho tac pham c6 the thanh thu duy nhat, 
rieng c6 va the hi~n tru nang cflng nhu sang 
tq.o mang tinh ca nhan. Cac nghien c(ru da chi 
ra m(>t tac pham kh6ng duqc coi la nguyen 
g6c neu n6 sao chep tac pham c6 san ho~c 
vi~c t?o ra tac pham tuan thu theo quy 
Uk/ quy dinh nao d6. Do d6, khi danh gia tinh 
nguyen g6c cl.ta tac pham thi qua trinh tq.o ra 
tac pham dong vai tro quan trc;>ng chu kh6ng 
chi la ban than n(>i dung tac pham8. 

Ve "tinh nguyen g6c", khong c6 quy Cijnh 
rieng, tf\l'C tiep va Cl). the trong phap lu?t Vi~t 
Nam de giru thich thu?t ngfr nay. Khcii ni~m 
nay duqc hieu gian tiep qua m(>t s6 dieu lu?t 
cu the, nhu: khoan 3 Dieu 14 Luat s& him tri . . 
tu~ lam r6 ''Tac pham duqc bao he) ... phru do 
tac gia tf\l'c tiep sang t?o bang lao d(>ng tri tu~ 
ctia minh ma kh6ng sao chep tU tac pham cua 
ngu&i khac"; khoan 7 Dieu 4 ghi nh?n "Tac 
pham la san pham sang t?O trong linh Vl).'C Van 
hoc, ngh~ thu?t va khoa hoc the hi~n bang bat 
Icy phuong ti~n hay hinh th(rc nao"; khoan 1 
Dieu 6 quy cllnh "Quyen tac gia phat sinh ke 
ru khi tac pham duqc sang tc;io va duqc the 
hi~n du&i m<)t hinh thuc v?t chat nhat dinh, 
khong phan bi~t n(>i dung, chat luqng, hinh 
thuc, phuong ti~n, ng6n ngfr ... ". 

Tu d6, c6 the hieu phap lu~t Vi~t Nam xac 
dinh tfnh nguyen g6c k.hong phl). thu<)c vao 
hinh th(rc the hi~n, vao muc de) sang tc;io hay 
vao linh VlJC sang tc;to. Tinh nguyen g6c the 
hi~n & cho tac pham phru do chinh tac gia tc;io 
ra. Tinh nguyen g6c chi mat di khi c6 SlJ sao 
chep cua tac gia k.hac. Phap lu?t Vi~t Nam 
khong doi hoi cac y tu&ng trong tac pham 
phcii m&i nhung hinh thuc the hi~n y tu6ng 
phfil sang t(;lO. 

Nhu v~y, phap lu~t Vi~t Nam chi bao h<) 
cac tac pham do con ngu&i tc;io ra. AI khong 
phcii con ngu&i nen cac tac pham t(;lo ra tu AI 
khong duqc bao h('> quyen tac gia m?c du 
chung c6 the dua ra m<)t g6c nhin khac cho 
van de da/ dang duqc nghien c(ru ho?c chi ra 
khia c<;lnh mm cua van de ho?c duqc bieu dc;it 
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van de c6 san theo m<)t each m6i me qua tU 
ngii', hinh cinh. 

Phap lu~t thvc c1µili cua nhieu nu&c ciing 
c6 each tiep c~ tuang w. C6 nhfmg nu&c chi 
r6 tac gia phru la W nhien nhan, nhu: Brazi19, 

Trung Qu6c1°, An D¢11, Australia 12• 6 Hoa Ky, 
d6i m~t v6i s6 don xin cap quyen tac gia cho 
AI ngay cang gia tang, thang 6/2023, Van 
phong Ban quyen cua Hoa Ky da ra Huang 
dan dang Icy bao hQ cac tac pham do AI tc;to ra, 
theo d6 khAng c1inh thu~t ngfr 0 tac gia" trong 
Hien phap va Dc;to lu~t Quyen tac gia kh6ng 
bao gom chu the kh6ng phru la tv nhien 
nh A 13 an . 

C6 the khAng dµili, hau het cac qu6c gia, 
trong d6 c6 Vi~t Nam, khi xac dµili tinh 
nguyen g6c cua m(>t tac pham, phl,l thu(>c vao 
S\I sang tc;to cua tac gia la t\f nhien nhan. Cach 
tiep c~ nay se loc;ti trir hoan toan quyen bao 
h(> d6i v6i nhieu tac pham do AI sang tc;to c6 
gia tr! kinh te cao, tri~t tieu cac d(>ng h,rc dau 
tu va khuyen khich phat trien vao AI. 

3. S\l can thiet phfil thay ddi each tiep $1 
truyen thong ve tinh nguyen goc d6i v6i tac 
pham ~o ra ruAI 

V6i each tiep c~ truyen thong ve tinh 
nguyen goc xuat phat ru tac gia la ca nhan se 
dan t6i h~u qua la tac pham tc;to ra ru AI kh6ng 
thoa man dieu ki~n bao h(> quyen tac gia. 
each tiep c~ nay can thiet phai thay doi vi 
nhfmg ly do sau: 

Thu nhfft, ly thuyet vi lQ'i cho rang phap 
lu~t quyen s& hfru tri tu~ phru toi cla h6a lQ'i 
ich cua xa h<)i thong qua vi~c thuc day sang 
t~o va tiep c~ van h6a 14• Vi~c cong nh~ 
"tinh nguyen goc" cho tac pham do AI lam ra 
se thuc clay clau tu vao phat trien AI nham 
elem I~ S\f cla d~g va phong phu tac pham. 
Khong the phu nh~ thl,l'C te la toe cl<) San xuat 
san pham mang tinh sang t~o cua AI nhanh 
han rat nhieu so v&i con ngum. J.K. Rowling 
mat 6 nam de viet cuon sach dau tien trong 
tuyen t~p Harry Porter hay Be~thoven mat 1 
nam de sang tac ban Sonata Anh trang, hay 
Picasso mat 3 tuan de ve Guernica 15 trong khi 
d6 AI chi can v<li phut de bien y tu&ng sang 
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t~o thanh tac pham dum m(>t hinh thai v~t 
chat nhat c1µili. Khi cac tac pham nay kh6ng 
duqc thua nh~ "tinh nguyen g6c" thl d(>ng 
h!C su di.mg AI hay b<)c l<) cht.lng ra xa h<)i se 
b!h~che. 

Thu hai, bao he) tac pham tc;to ra ru AI con 
giup gia tang s6 luqng chu the tham gia vao 
qua trinh sang tc;to. Nhfmg chu the khong gioi 
trong each the hi~n y tu&ng thanh hinh thcii 
v~t chat nhat dinh c6 the hi~n v~t chat h6a y 
tu6ng cua minh qua AI. Nha the, van h6a -xa 
h<)i tr& nen da d~g hon, phong phu hon. Ro 
rang, vi~c bao h(> quyen s& hfru tri tu~ c6 the 
duqc xem la m(>t cache khuyen khich tien b(> 
trong linh V\fC AI va thuc day St.I doi mm lien 
tl,IC. 

Thu ba, khi con ngum chi dong vai tro 
dinh hu&ng ho~c cung cap dfr li~u dau vao, 
con toan b9 qua trinh tc;to ra tac pham do AI 
th1,lC hi~n, thi Vai tro "tri tu~ sang t~O dQC l~p" 
cua con ngum khong con r6 rang. Dieu nay 
khien each tiep c~ hi~n t~ ve tinh nguyen 
g6c kh6 ap dl,lilg, cl~c bi¢t, khi tac pham dugc 
t~o ra hoan toan b&i AI. 

4. Tiep c~ m6i ve bao hQ cac tac pham 
t~ora ruAI 

M¢t la, thay doi each tiep c~ dl!cl tren tac 
gia (author-based) sang d\fa tren tac pham 
(work-based) khi xac clinh tinh nguyen goc 
cua tac pham. 

M<)t so nghien cfru cho rang quan diem 
truyen thong ve tinh nguyen goc xuat phat tir 
S\f sang t~O OQC l?p CUa tac gia Va mang dau 
an ca nhan cla tr& nen loi thOi trong boi canh 
hi~n nay16

• N<)i dung sang t~o b&i AI clugc 
th\fc hi~n hoan toan cl<)c l?p, thoa man cac 
khia c~ mang tinh ky thu?t cua tinh nguyen 
goc thi phru clugc coi la nguyen goc. 

Do cl6, can thiet phru chuyen tir each tiep 
c~ dl!cl tren tac gia sang dl!cl tren tac pham. 
Hay n6i each khac, can t~p trung vao ban 
than tac pham, thay vi chu the t~o ra n6 khi 
xac Cijnh tinh nguyen goc cua tac pham. each 
tiep c~ d"l;la tren tac gia xuat phat tir quan 
diem Cho rang sang t~O gan lien V6i cam xUC 
cua t\I nhien nhan. Con nguOi thucmg sang 
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t~O d\!(l tren Cam xUC, trcii nghi~m ca nhan, va 
kha nang dong cam nhtmg clieu d6 kh6ng c6 
nghia la AI kh6ng the t<ii hi¢n cam xUC ca 
nhan. Chinh nha th\IC te Al kh6ng c6 cam xU.c 
nen c6 the vuc;rt qua nhfmg gi6i hr;tn cam xuc 
Va thanh kien ca nhan cua con nguOi de t?O 
ra cac San pham sang t<;lO khach quan han, 
kh6ng bi chi phoi b6i tam trc,mg ho?c trcii 
nghi¢m ca nhan. Ngoai ra, AI c6 the mo 
phong cac m6 hinh cam xU.c tU du li¢u va t<ii 
t?O cam xUC. Th\IC te la AI van c6 the sang tac 
m(>t bai nh<;iC buon bAng each hQC cac yeu to 
am nh?C thuong OUQ'C SU d\mg trong cac ban 
nh<;iC buon, nhu giai di~U ch~ Va am di~U 
tram. Vi d1=1 nhu AIV Ava Am per Music la hai 
AI thong dl)ng de sang tac nh?C d\fa tren cac 
thong so dau vao do nguOi dung cung cap, 
cho phep t?O ra cac ban nh?C VOO cam xUC CU 
the nhu buon, vui ho?c hoi h(>p. Vl v~y, chi 
can tac pham thoa man m(>t trong cac tieu chi 
sau la thoa man tinh nguyen g6c. D6 la (1) Sl! 
khac bi~t so v6i cac tac pham hi~n c6; (2) Tinh 
sang t?O ho?c OQC dao trong each the hi~n. 

C6 quan diem cho rang tac pham do AI 
t?O ra CO the chi don thuan la sap xep l?i du 
li~u dau vao nen kh6ng mang tinh sang t<;io la 
khong phu hqp. Vi~c sap xep du li~u chi la 
bu&c: ca ban trong giai dor;tn xlr ly du li~u cua 
AI. AI hQc hoi, suy lu~ va sang t<;io vuqt ra 
khoi vi~c sap xep l?i du li~u. AI hQC tir cac mau 
trong du li~u de tim ra quy lu~t ho~c m6i 
quan h~ ma con ngum c6 the chua nh~ ra. 
Tu d6, AI dua ra dl! doan ho~c suy lu~ va 
sang t<;lO n(>i dung mm. Nhu v~y, tac pham do 
AI t<;lO ra khong phcii la "sap xep l?i" ma la mo 
phong va sang t<;lO. Vi dl;l nhu Open AI t<;lO ra 
hlnh cinh mm dt,ra tren mo ta van ban17

• 

Hai la, chi can xac djnh chu sa hiiu cho tac 
pham t~o ra tir Al. 

Bai viet cho rang kh6ng nhat thiet phcii xac 
Cijnh tac gia cho tac pham t?O ra ru AI. Cac nha 
ly lu~ da V~ dl;lilg hQC thuyet lao d(mg cua 
Locke khi ban ve quyen s& hfru tri tu~ tir cac 
each tiep c~ khac nhau, trong d6 quan trQng 
nhat Ia con ngum c6 qu~en s& hfru d6i vm ket 
qua lao d(mg cua minh 8• Lao d<)ng tri tu~ la 
m<)t lo?i hinh lao d<)ngva can dUQ'C bu dap ("re-

ward") bang quyen s& htiu doi v6i san pham 
chtra ket tinh cua lao d(>ng nay. Vi~c thl1a nh~ 
AI la tac gia kh6ng khuyen khich AI lao d(>ng 
sang t?o nhu hai ly thuyet & tren de c~p. 

Tuy nhien, nhat thiet phcii xac dinh chu s& 
htiu cho cac tac pham nay. Tu d6, c6 the phan 
dinh trach nhi¢m cua cac ben lien quan, nhu 
nguOi t?o ra, ngum su d\l.Ilg, va chu s& htiu AI, 
nham bao dam S\f minh b?Ch va hi¢u qua 
trong vi¢c quan ly cac tac pham va hanh vi 
cua Al, d?c bi¢t trong truang hQp tac pham do 
AI lam ra c6 the gay tranh Cai ve d?O due ho?c 
xU.c ph?ID gia tri van h6a - xa h(>i. 

Truoc het, ai la chu s& hfru can theo SU tu 
nguy¢n thoa thu~ cua cac ben c6 lien q~an:, 
bao gom: (1) Ngum t<;io ra AI la ngum dong 
g6p tri tu~ va c6ng sue vao vi~c xay dl!Ilg AI; 
(2) NguOi su d1=1ng AI la nguOi dinh hu6ng 
ho?c cung cap du li~u dau vao, kiem soat quy 
trinh va quyet dinh dau ra cua san pham ke ca 
trong truang hQp San pham t?O ra ngocli kha 
nang dl! doan cua nguOi SU dl;lilg; (3) Chu s& 
hfruAI. 

Trong truang hqp khong c6 thoa thu~ 
nay, can can cu vao vai tro va d6ng g6p cua 
cac ben lien quan. Hay n6i each khac la xac 
dinh muc d(> tham gia cua cac chu the vao 
qua trinh tr;to ra tac pham de phan dinh quyen 
sa hfru. Bai viet de xuat hQC t~p m(>t phan kinh 
nghi~m cua Vuong qu6c Anh khi tiep c~ ve 
chu s& hfru cua tac pham t?O ra b&i AI. Anh la 
qu6c gia dau tien tren the gim c6 quy dinh d~c 
thu ve quyen tac gia d6i vm tac pham do may 
tinh tam ra. Cac quy dinh nay duqc bo sung 
vao Dr;to Iu~t Sang che, Kieu dang cong nghi~p 
va Quyen tac gia 1988 ("CDPA") nham muc 
dich thuc day dau tuvao AI19

• Ml;lc 9(3) CDPA 
ghi nh~ trong truemg hqp tac pham ngh~ 
thu~t, am nh<;lC, van hQC do may tinh t~O ra thi 
tac gia Se la ca nhan thl!C hi~n cac thu xep can 
thiet cho AI t?o ra tac pham20 vm dieu ki~n tac 
pham nay hoan toan kh6ng duqc sang t~o b&i 
con ngu6i21

• 

s. Ketlu~ 

Hi~n t(:li, tac pham do AI t~o ra hoan toan 
kh6ng duqc bao h<) quyen tac gia a hau het 
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cac quoc gia v6i nguyen nhan chinh la do ly 
thuyet truyen thong lam nen tang cho phap 
lu~t so hfru tri tu~ lay con nguOi lam trung 
tam. Tuy nhien, v6i S\l phat trien mc,mh me 
cua AI, quan diem truyen thong nay da khong 
phu hqp khi ap d\lllg cho tac pham t~o ra tir 
tri tu~ nhan t~o. Do d6, vi~c dieu chinh va bo 
sung lu~t phap de bao v~ quyen 1¢ cho cac 
ben lien quan la can thietD 
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