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Tom tat: Quyén song 13 quyen ¢o ban nhét ca con ngudi, dugc ghi nhan trong céc van kién quéc té
vé nhan quyén ciing nhu trong ern phap Viét Nam nam 2013'. Quyen song duoc phap luét bdo vé, khéng
ai duoc tuoc doat mang song cda con ngum Tuy nhién, ciing ton tai nhiing ngoai Ié da duoc phép luat cac
quéc gia thim nhan gom: (1) hinh phat tir hinh; (2) phong vé chinh déng; (3) xung dot vil trang?. Khéc vai ba
ngoai Ié trén, cai chét nhan dao (an t) la caf chét theo nguyén vong hoac vi lof ich cda nguoi cher Noi cach
khéc, an tir la thue hién quyen dugc chét cda con ngudi. An t gay nhiéu tranh cai va cho dén ngay nay,
nhiéu quéc gia chua thia nhan, trong do c6 Viét Nam. Trong boi canh ty [é bénh nhan ung thu tai Viét Nam
cao thir hai thé gicr, tram cam ciing c6 xu huéng gia tang* cting voi nhiéu bénh nan Y, thi nhu cau vé quyen
dugc chet 13 ¢6 that, dé gfa! thoat con nguof khdi nhing dau ddn kéo dai. Quyén an tir khdng méau thuan voi
quyen song ma la bao dam cho con nqudi duoc quyén song mot cach ding nghra Bén canh do, nghién cuu
quyén an ti Ia phuc vu cho viéc xdy dung Nha nuéc phap quyén, dé Ia doi hoi phai hoan thién hé rhong
quyen dan su, quyén nhan than trong hé thong phap luat Viét Nam. Bai viét nghién citu phép luat vé an tir
& Ha Lan va ban vé van dé quy dinh quyén an tr tai Viét Nam.

Tir khéa: an ti; tro t; quyén duoc chét: Luat Yéu cau cham dit su song va tro ti

Ngay nhan bai: 28/6/2024; Ngay hoan thanh bién tdp: 31/7/2024; Ngay duyét dang bai: 01/8/2024

Abstract: The right to live is the most basic right of humans recognised in international documents on
human right as well as in the 2013 Constitution of Vietnam. The right to live is protected by law, no one can
deprive humans of their lives. However, there exist some exceptions recoginised by laws of nation including:
(1) death penalty, (2) legitimate defense and (3) armed confiict. Unlike three exceptions, euthanasia is in
accordance with the wish or for the sake of humans. In other words, euthanasia means carrying out the
right to die of humans. Euthanasia is controversial and til now has not been recognised by many nations
including Vietnam. In the context of the rate of cancer patients in Vietnam being the second highest in the
world, depression tending to increase and many incurable diseases, the demand for the right to die is real
fo release humans from long lasing suffering. The right to euthanasia does not conflict with the right to live,
but ensures humans the right to live truly. Besides, researching the right to euthanasia is serving building
the rule of law State, requiring improving the system of civil rights and identity rights in Vietnamese law
system. The article researches the law on euthanasia in the Netherlands and discusses regulations of the
right to euthanasia in Vietnam.

Keywords: euthanasia; assisted suicide; the right to die; the Law on requiring termination of life and
assisted suicide.
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* Giang vién Khoa Kinh té - Luat, Truang Pai hoc Tai chinh - * Hoa Hoi, Ty 1é ngudi méc ung thu & Vigt Nam cao thir 2 the
Marketing. gidi, https:/itienphong.vn/ty-le-nguoi-mac-ung-thu-o-viet-
1 Pidu 3 Tuyén ngon toan thé gidi vé nhan quyén nam 1948; nam-cao-thu-2-the-gioi-post1555728.tpo, truy cap ngay
Piéu 6 Cong udc qudc té vé cdc quyén dan sy, chinh tri; 29/5/2024. .

Piéu 19 Hién phap nam 2013. 4 Thién Lam, M6i nam, gan 40 nghin ngudi tu tr vi bénh trdm
2 (g Cong Giao, Nguyen Minh Tam, Quyen an (& theo luat  cdm, https:/inhandan.vn/moi-nam-gan-40-nghin-nguoi-tu-tu-
nhan quyén quoc té, phap luat & mot s6 quéc gia va goi mé  vi-benh-tram-cam-post289539.html, truy cap ngay 29/5/2024;
cho Viét Nam, http:/lwww.lapphap.vn/Pages/tintuc/tinchitiet. Hai Yén, Khodng 15 triéu ngudi Viét Nam bj mc c4c réi loan
aspx?tintucid=208387, truy cap ngay 29/5/2024. vé tam than, https://baodongnai.com.vn/tin-moi/202310/
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Dit van dé

Trong nhiéu thé ky, cac triét gia, nhan
vét ton gido, béc si, luat gia, nha st hoc
va nha tu tudng thudc moi tang 16p xa
hoi da xem xét cau hdi, liéu ching ta cé
quyén két thic cudc doi clia mot ngudi
chi v&i muc dich 1am diéu tot cho nguoi
d6 hay khong, dé€ cai thién s6 phan cia
ho va dua ra giai phdp cho su tuyét vong
cia ho. Dén nay, nhitng cudc tranh luén
vé an ti van chua cé hoi két. An tir hay
con goi la cai chét nhan dao (mercy
killing), cai chét ém diu.

Cai chét ém diu da dugc ghi nhan & Ha
Lan trong hon 15 nim, ké tir khi Luat Yéu
cdu chdm dt sy sOng va tro tir duogc thong
quangay 12/4/2001 va c6 hiéu luc vao ngay
01/4/2002. Trong lich sir, Ha Lan 1a qudc
gia chau Au diu tién cho phép céi chét ém
diu. Hién nay, an tir dugc thira nhan va luét
héa tai Ha Lan, Bi, Albania, Luxembourg,
Tay Ban Nha, Y, Thuy Sy, Pirc, cic bang
Oregon, Washington, Montana, Vermont
ctia Hoa Ky, Quebec ciia Canada’®, Anh.

Tai Viét Nam, khi xay dung dyu thao Bo
luat Dan su nim 2015, Bo Y t€ da dé xuit
b8 sung quyén dugc chét. Trén thuc té, cling
ghi nhan truomg hop, mot ngudi phu nir tha
thiét xin dugc chété. Tuy nhién dén nay, an

khoang-15-trieu-nguoi-viet-nam-bi-mac-cac-roi-loan-ve-tam-
than-3f032d5/#:~:text=T%E1%BA%A1i%20Vi%E1%
BB%87t%20Nam%2C%2014%2C9,9i%E1%BB%9Bi%
20¢%E1%BA%ATNn%20ch%C4%83m%20s%C3%B3c%
20SKTT, truy cap ngay 29/5/2024.

5 G, Delogu, D. Morena, V. Tortorella, F. Perna, M. Arcangeli,
R. Rinaldi, First Case of Medically Assisted Suicide in Italy Set
New Legal Perspectives Clinica Terapeutica, 175(1), tr.7-10;
Tran Thi Viét Mal, Viét Nam c6 quy dinh quyén an tr chua?
Ngudi nha hay bdc sT hé trg an t cho bénh nhan cd dugc
khéng?, https:/ithuvienphapluat.vn/phap-luat/ho-tro-phap-
luat-moilviet-nam-co-quy-dinh-quyen-an-tu-chua-nguoi-nha-

tr chura dugc quy dinh tai Viét Nam. Bai
vi€t nghién citu an tir theo phép luat Ha Lan
va dua ra quan diém cho viéc quy dinh
quyén an tir tai Viét Nam.

1. Khdi quat vé an tir

Thuat ngr an tir (euthanasia) duoc
Suetonius (70-128 TCN) mot nha sir hoc
La Ma sir dung 14n dau tién trong cuén De
Vita Casesarum - Divus Augustus (Cudc
doi cac Ceasar - Con thdn Augustus). Tac
gia da mo ta cai chét cia Augustus Caesar
rang, trong lic ngai hdi mot s6 ngudi méi
dén tir thanh phd vé con géi 1a Drusus, co
dang 6m, ngai dot ngot qua doi khi hon v
1a Livia, thot ra nhimg 101 cudi cung: “Hay
luén nhé dén cudc hén nhan cia chiing ta,
Livia va vinh biét” rdi may man c6 mot cai
chét dé dang va d6 la diéu ma ngai ludn
mong moi. Mai khi nghe riang, ai d6 chét
nhanh chéng va khong dau dém, ngai Iudn
cdu nguyén ring ngai va than thé ngai ciing
c6 thé c6 mot cai chét ém 4 nhu thé, dé la
khai niém ngai quen dung’.

Diéu 1 Luét Yéu cau chdm dit su song
va tro tircia Ha Lan ghi nhan: “Hé tro tie tie
co nghia la ¢6 'y hé tro viéc tu tie clia ngueoi
khdac hodc mua sdm cho nguoi khdc cdc
phuong tién dé nguoi do twe sat”. An tir tai
Ha Lan c6 hai hinh thic, thir nhét 13, yéu

hay-bac-si-ho-tro-an-tu-cho-benh-nhan-co-duoc-khong-
355428-38512.html#:~:text=Hi%E 1%BB%87n%20nay%
20m%E1%BB%99t%20s%E1%BB%91%20n%C6%B0%E1%
BB%9Bc,v%C3%A0%20ch%C6%B0a%20%C4%91%C6%
BO%E1%BB%A3c%20lu%E1%BA%ADI%20h%C3%B3a, truy
cap ngay 29/5/2024.

® Tran Kim Anh, Lan Anh, Ai Nhan, Xin chét nhan dao, dugc
khéng?, htlps:ﬂtuoitre.vnfxin-chet-nhan-dao-duoé-khong-
1133518.htm, truy cap ngay 30/5/2024.

" C. Suetonius Tranquillus, The Lives of the Twelve Caesars,
https:h‘peneiope.uchlcago.edufThayar!E!RomanfTexts!
Suelonius/12Caesars/Augustus* html, truy cép ngay 29/5/2024.
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cu béc sy hd tro chdm dit sur sdng, thir hai
12, yéu clu béc sy cho thudc cho bénh nhan
tw str dung dé tur tir. V6i didu kién nghiém
ngit, néu khong théa man céc diéu kién luat
dinh, bac sy hodc ngudi trg gitp ngudi khéac
tur tir 6 thé bi truy ciru trach nhiém hinh sy
theo Diéu 294 va 295 Bo luat Hinh su Ha
Lan v6i mirc hinh phat c6 thé 1én dén 12
nam tu.

Nhu vay, vé& mit phap ly, an tir la mot
quyén nhan than ca con nguoi. La dic
quyén clia nguvi dang phai chiu sy dau dén
vé thé ch4t hoic tinh than kéo dai va khong
thé chiu dung duoc sau mot tai nan hay mot
bénh nan y khong thé ctu chita. Muc dich
clia an tir 1a gitp con nguoi két thic cudc
song mot ciach nhanh chéng, nhe nhang,
chdm dut nhimg dau khd kéo dai ma khéng
c6 hy vong cai thién. P& thuc hién quyén
nay, phai tuan theo quy dinh nghiém ngit
cia phap luat.

2. Phap luat vé an tir tai Ha Lan

2.1. Lich st hinh thanh va phat trién
ctia phdp luat vé an tie

Trong lich sir, Ha Lan 1a quéc gia chau
Au dau tién phi hinh sur héa cai chét ém diu
va hd tro tur tirbing mot dao luat dugc thong
qua vao nam 2001. D& di dén viéc ban hanh
mot dao luat cé tinh budc ngodt nay, van
dé an tirtai Ha Lan da c6é mot qua trinh dai.

Nzm 1973, trong phan quyét ddu tién cha
Tda 4n vi pham phap luat, Andries Postma,
mot bac si da gitp ngudi me sip chét clia
co két thic cudc doi cta chinh minh, sau
nhimg yéu cau lién tuc va rd rang vé cai
chét ém 4i. Vi bac sT cudi cing da nhan dugc
mot ban an treo ngin han. Trong khi Toa
{m.khﬁﬂg dinh riing, co 4y da pham tQi giét
nguoi, nhung n6 da mé ra co hoi cho viéc

diéu chinh cai chét ém diu bing cach thira
nhan rang, béac s khong phai liic nao ciing
phai gitr cho bénh nhan song trai véi y
mudn ctia minh, khi phai d6i mét véi nhing
dau khd vo nghia. La trudng hop thirnghiém
cai chét ém diu dau tién, n6 da pha vo nhimg
diéu cdm ky ctia xa hoi & mot dit nudce co
truyén thong Kitd gido manh mé. No ciing
phan anh lan s6ng nhan thic cia nhiéu
chuyén gia y t€ tré vé gidi han cia viéc
cham séc y t€ va sy tur quyét clia nguoi
bénh®. Phan quyét nay tré thanh tién 1é cho
phan quyét tuong tu khac sau nay.

Ngay 27/11/1984, vu Schoonheim® la vu
an an tir diu tién duoc Toda an t6i cao Ha
Lan xét xir. Cai chét ém diu dugc thuc hién
theo yéu ciu ro rang cia mot bénh nhan 95
tudi, ngudi da phai chiu dung su két hop
clia su suy giam thi luc, thinh gidc va kha
nang noéi, cling nhur phai nim liét giuong
va trdi qua tinh trang suy thodi chung va
mdt nhan phdm. Toa 4n két ludn ring, nguoi
thdy thudc da hanh dong trong tinh huéng
“can thiét”, tic 12, nguoi thdy thudc phai
d6i mat véi s xung dot vé nghia vu: nghia
vu giam b6t dau khé va nghia vu khong
gay t3n hai. Bac si da dugc tring 4n khoi bi
truy t6. Toa 4n t6i cao Ha Lan dua khia canh
“bdt kha khang” vao 4n 1&, ma bac si ¢6 thé
vién dan khi ong ta da dung dén bién phap
an tir, nhung da hanh dong mot cach tan
tam va ton trong dao diic y té.

Nam 1988, Dy luat stra di BO luat Hinh
su dé thira nhan cai chét nhan dao va hd
8 Andries Postma case, https://www.ncbi.nim.nih.gov/ipmc/
articles/PMC1796690/, truy cap ngay 30/5/2024.
® Rieljens, J. A. C., van Tol, D. G., Schermer, M., & van der
Heide, A., Judgement of Suffering in the Case of a Euthanasia

Request in the Netherlands, http://www.jstor.org/stable/
27720386, truy cap ngay 30/5/2024.
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tro tu tir, din dén thoa thuan vao naim 1989
rang, mot iy ban diéu tra qudc gia sé dugc
thanh lap.

Ngay 01/11/1990, mot thi tuc dugc thiét
lap dé diéu chinh céc bao cdo clia bac si vé
cai chét ém diu.

Ngay 08/11/1991, Chinh phta dé xuat
Qudc hoi Ha Lan cho phép céi chét nhan
dao “trén thuc t&” (chir khong phai “theo
luat”). Vi vay, vian dé khong phai la thira
nhan céi chét nhan dao, ma la vdn dé thira
nhén kha ning tuyén bg cai chét bing céi
chét nhan dao. Ngu y, du luat da cong nhan
cai chét nhan dao la mot thi tuc y té€ hop
phép trong mot s6 truong hop.

Ngay 09/02/1993, Qudc hoi Ha Lan chap
nhan du luat va bit diu c6 hiéu luc. Cudbi
nhimg nim 90, cic cudc tranh luan tai Qudc
hoi da dugc t8 chitc dé thira nhan “vé mit
phap ly” cai chét nhan dao va hd tro tu ti,
dinh diém 1a dao luat ngay 12/4/2001".

Dao luat Luat Yéu cidu chdm dit sy song
va tro tir (Thi tuc xem xét) (Pao luat) khién
cho viéc an tir (va ho trg tu t) trd nén hop
phap trong mot s6 diéu kién nhat dinh. Pao
luat duoc Ha vién Ha Lan thong qua vao
ngay 28/11/2000 véi s6 phiéu 104-40 va
dugc Thugng vién Ha Lan thong qua vao
ngay 10/4/2001 véi s phi€u 48 trén 26",

2.2. Diéu kié¢n duwoc an tie

Thir nhdt, ngudi trg tir phai 1a bac sy dap
img diéu kién luat dinh. Theo Diéu 293 Bo
luat Hinh sy Ha Lan'?, ngudi n2o giét chét
ngudi khic theo yéu cdu khdn thiét va tha
thi€t ctia ngudi do, thi bi phat t khong qué
12 nim hodc phat tién & mic thir nam (Mirc
thir ndm 12 67.000€, tir ngay 01/01/2012 1a
78.000€)"3. Hanh dong nay s& khong phai
12 hanh vi pham t¢i, n€u né dugc thyc hién

bdi mot béac si dip img cac tiéu chi chim
séc hop 1y quy dinh tai Diéu 2 ctia Luat Yéu
cAu chdm dit sy s6ng va trg tir va néu bac
si thong béo cho nha nghién ciu bénh hoc
ctia thanh ph6 vé dao luét nay theo quy dinh
tai Diéu 7, doan 2 clia Pao luit An tang va
Hda tang. Nhur vay, nguoi tro tir phai la bac
sy va dap img cac diéu kién luat dinh, ngugc
lai thi phai chiu trach nhiém hinh su.

Thit hai, diéu kién dé duoc chdm dit su
s6ng va tro tir nghiém ngit gdm: (i) tin chic
rang, yéu cu ctia bénh nhén 12 tr nguyén
va dugce can nhic ky ludng; (ii) tin chic
ring sy dau khé clia bénh nhan la kéo dai
va khong thé chiu dung néi; (iii) da thong
bao cho bénh nhan vé tinh trang clia anh ta
va vé trién vong clia anh ta; (iv) va bénh
nhan tin chic ring, khong c6 giai phap hop
ly nao khac cho tinh huéng ciia minh, ho

° Alliance VITA, Euthanasia in the Netherlands, https://
www.alliancevita.org/en/2017/11/euthanasia-in-the-

netherlands/, truy cap ngay 29/5/2024.

" Nguyén van: “The Termination of Life on Request and

Assisted Suicide (Review Procedures) Act (the Act) makes

euthanasia (and assisted suicide) legal under certain

conditions. The Act was passed on 28 November 2000 by the

Dutch Pariiament’s Lower House, by a vote of 104-40, and
by the Dutch Senate on 10 April 2001 by a vote of 48 to 26"

trong: Kumar Amarasekara & Mirko Bagaric, The Legalisation

of Euthanasia in the Netherlands: Lessons lo be Learnt, https:

liclassic.austlii.edu.au/auljournals/MonashULawRw/2001/

8.pdf, truy cap ngay 29/5/2024.

"2 Netherlands Criminal Code, https://antislaverylaw.ac.uk/wp-
content/uploads/2019/08/Netherlands-Criminal-Code.pdf,

truy cap ngay 29/5/2024.

13 Khoan 4 Diéu 23 B9 lual Hinh sy Ha Lan, Nguyén van:
“There are six calegories: the first category, € 335 [Note
editor: As from 1 January 2012: € 390.]; the second category,
€ 3,350 [Note editor: As from 1 January 2012: € 3,900.]: the
third category, € 6,700 [Note editor: As from 1 January 2012:
€ 7,800.]; the fourth category, € 16,750 [Note editor: As from
1 January 2012: € 19,500.]; the fifth category, € 67,000 [Note
editor: As from 1 January 2012: € 78,000.]; the sixth calegory,
€ 670,000 [Note editor:As from 1 January 2012: € 760,000,
https://antislaverylaw.ac.uk/wp-content/uploads/201 9/08/
Netherlands-Criminal-Code.pdf, truy cap ngay 31/7/2024
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da tham khao y kién ctia it nhdt mot béc si
doc lap khac, nguoi da kham bénh cho bénh
nhan va dua ra y ki€n bing vin ban clia
minh vé cic yéu cdu cham séc hop ly;
(v) chdm dit cudc song hodc hé trg tur tir
mot cach cdn than'.

H4 trg tu tir chi hop phap néu cac tiéu
chi dat ra trong luit duge tuan tha day du.
Chi khi d6, béc si lién quan méi dugc mién
truy t6 hinh sy. Nhimg yéu céu duoc an tir
thudng dén tir nhimg bénh nhan dang trai
qua nhimg dau khd khong thé chiu dung
duoc, ma khong c6 trién vong ci thién. Yéu
clu ctia ho phai dugc thuc hién mot cach
nghiém tic va c¢6 niém tin hoan toan. Ho
coi céi chét ém diu la 16i thoat duy nhat
khdi tinh trang nay. Tuy nhién, bénh nhan
khong c6 quyén tuyét doi vé céi chét ém
diu va bac si khong c6 nghia vu tuyét doi
phai thyc hién né.

Nhimg huéng dén vé an tircho bénh nhan
bi suy giam ¥ thic khong thé hién bat ky
sur ndi 16ng ngdm nao ctia phap luat; ching
chi duogc thiét k€ dé cung cdp huéng dan
cho céc bac si trong tinh huéng khé khin
nay. Chi thi truéc mot s6 ngudi cam thdy
ring, ho mudn thuc hién cai chét ém diu,
néu ho thdy minh & trong mot tinh hu6ng
cu thé, ma gidr day, ho coi 12 khong thé chiu
dung dugc vakhong c6 trién vong cai thién.
Cach hanh dong t6t nhat ciia ho 1a thao luan
vé tinh huéng ho du tinh véi bac si gia dinh
va lap chi thi bang vin ban vé nhimg truomng
hop d6. Nhimg chi thi tru6c nhu vay xéc
dinh céc truong hop chinh xac ma bénh
nhan c¢6 lien quan mong mudn thuc hién
cAi chét eém 4i. Tai liéu nay 1a mot yéu cau
giri t6i bac siva phai thé hién ro rang mong
muon ctia bénh nhan.

Tap chi

Thit ba, diéu kién vé tudi va ning luc
clia nguoi yéu cau trg tr. Bénh nhan phai
tir &t 18 tudi trd 1én va c6 nang lyc hanh vi
ddy dq, ty nguyén va c6 yéu ciu bing vin
bén, dap tmg diéu kién: (i) sy dau khé 1a
kéo dai va khong thé chiu dung néi; (ii)
khong c6 giai phap hop 1y nao khac cho
tinh hudng clia minh; (iii) da tham khao y
kién cutia it nhat mot bac si doc lap khac,
nguoi da kham bénh cho bénh nhan. C6 cac
trudmg hop ngoai 1€ sau:

- Bénh nhan vi thanh nién c6é do tudi tir
12 tudi dén 16 tudi, vé ning luc c6 hiéu
biét hop 1y vé loi ich (Interests) cia minh
va cha me ho#c ngudi giam ho déng y véi
yéu cau cham dit su sOng hodc tro tir's.

- Bénh nhan vi thanh nién c6 do tudi tir
16 tudi dén 18 tudi, c6é thé duoc coi 1a ¢
hiéu biét hop 1y vé loi ich ctia minh, phai
c6 sur tham gia ra quyét dinh vé viéc chdm
dit sy sOng hoic trg tir cia cha me hoic
nguoi gidm ho'e,

- Bénh nhan tir 16 tudi tré 1én khong con
kha nang bay td6 ¥ mudn ctia minh, nhung
trude khi dat dén tinh trang nay dugc coi 1a

“ Piéu 2 Luat Yéu cdu chdm dit su séng va trg ti, https:/
wfrtds.org/dutch-law-on-termination-of-life-on-request-and-
assisted-suicide-complete-text/, truy cap ngay 29/5/2024.

** Nguyén van: “If the minor patient is aged between twelve
and sixleen years and may be deemed to have a reasonable
understanding of his interests, the physician may cant’ out
the patient's request, provided always that the parent or the
parents exercising parental authority and/or his guardian agree
with the termination of life or the assisted suicide, The second
paragraph applies mulatis mutandis.” Khoan 4 Diéu 2 Luat
Yéu cdu chdm dat sy s6ng va trg t& nam 2001.

'S Nguyén van: “If the minor patient has atlained an age
between sixteen and eighteen years and may be deemed to
have a reasonable understanding of his interests, the physician
may cant’ out the patient's request for termination of life or
assisted suicide, after the parent or the parents exercising
parental authority and/or his guardian have been involved in
the decision process.” Khoadn 4 Diéu 2 Luat Yéu cdu chdm
dirt sy séng va trg t& nam 2001,
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da hiéu biét hop 1y v& loi ich clia minh va
da dwa ra tuyén bg bing van ban, trong d6
c6 yéu cau chdm dut cudc song.

Nhur vay, tré vi thanh nién c6 thé tu minh
yéu ciu an tir tir 12 tudi, mic du bét budc
phai c6 su dong y ctia cha me hodc ngudi
giam ho cho dén khi tré¢ da 16 tudi. Vé
nguyeén tic, 16 tudi va 17 tudi khong cin
su dong y cia cha me, nhung phai c6 sy
tham gia ctia cha me trong qua trinh ra
quyét dinh. Tir 18 tudi ho c6 quyén yéu ciu
an tir ma khong can sy tham gia cta cha
me. Ddi véi bénh nhén sa sit tri tué, kha
nang mic chirg mdt tri nhé ¢6 thé 1a ly do
chinh dang dé lap chi dan trudc. Diéu nay
c6 thé dugc soan thao mot cach doc lap hoic
thao luén trudc véi bac si gia dinh. Mot bac
si chi c6 thé thuc hién an tir cho mot bénh
nhan méic chimg mat tri nhé, néu c6 chi thi
nhu vay, n€u sy cham séc theo luat dinh
dugc thuc hién va theo quan diém ciia bac
si, n€u bénh nhan dang trdi qua ndi dau
khong thé chiu dung néi va khong c6 trién
vong cai thién. Nhu vay, Ha Lan khong cho
phép thuc hién an tir cho tré dudi 12 tudi,
ngudi mét nang lyc hanh vi theo yéu cau tir
ngudi than ciia ho. Phép luat vé an tir tai Ha
Lan tuyét doi héa y chi cia ngudi bénh,
khong cho phép nguoi khac quyét dinh viéc
chdm diit sy séng thay cho ngudi bénh.

2.3. Co quan c6 thdm quyén xem xét yéu
cAu chdm ditt sw séng va tro ti

Co quan c6 thdm quyén xem xét yéu cdu
chdm diit swe séng va tre tie: Uy ban Panh
gia khu vyc v& Chdm dit Cudc song theo
Yeéu ciu va Ho tro ty tir (The Regional
Review Committees for Termination of
Life on Request and Assisted Suicide).

Hién nay, tai Ha Lan c6 05 Uy ban khu

vuc déu dit tai Utrecht: khu vuc 1 gdm:
Groningen, Friesland, Drenthe va Caribe
Ha Lan; khu vuc 2 gbém: Overijssel,
Gelderland, Utrecht va Flevoland; khu vuc
3 gbém: Béc Ha Lan; khu vuc 4 gdm: Nam
Holland va Zeeland; khu vuc 5 gédm: Bic
Brabant va Limburg"”.

Co cdu t6 chitc ciia Uy ban: gdm cac
thanh vién va céc ph6 thanh vién. Trong
d6, thanh phan bdt bugc gém: (i) chuyén
gia phép ly; (ii) bac sy; (iii) chuyén gia
vé dao dirc hoic triét hoc. Trong dé6, chi
tich phai 1a chuyen gia phap 1y, Uy ban
c6 01 thu ky va c6 thé c6 nhiéu phé thu
ky, déu phai 1a chuyén gia phéap ly. Cha
tich va cac thanh vién cia ﬁy ban do céc
B0 trudng (Bo Tu phép, Bo Y t€, Phic loi
va Thé thao'®) bd nhiém v&i nhiém ky 06
nim va c6 thé duoc bd nhiém lai mot 14n
trong thoi han 06 ndm. Cac chuyén gia v¢
dao dirc va tri€t hoc tham gia thdo luan vé
nhimg diéu kién tién quyét dé c6 mot cudc
song c6 y nghia®.

Quyén ciia Uy ban: (i) danh gia trén co
s& bao cao néu tai Piéu 7 doan thir hai cia
Pao luat Mai tang va Hoa tang xem liéu
bac si da chdm dit sy s6ng theo yéu ciu
hoéc hd trg tir tirc6 hanh dong phi hop véi
cac yéu cdu vé sy chdm séc thich hop hay
khong; (ii) yéu ciu bac si b8 sung bao cdo
clia minh bdng vin ban ho#c bing 161 néi,
néu diéu nay la cin thiét d& danh gia diing
hanh dong ciia béc si; (iii) yéu ciu véi bac

"7 https:/lenglish.euthanasiecommissie.nl/the-committees/the-
ﬁogrgiﬂ?ef. lru{, c3p ngay 29/5/2024.

ieu 1 Luat Yéu cdu chadm dit sy séng va trg ti ¢
wartds.orgfdutch—law-on-lennination-of—lifg-on-reril:‘ef.st'-lanr?;
assis}ed-suicide-compjete—texu. truy cap ngay 29/5/2024
* Diéu 4 Luat Yeu cdu chdm dut sy séng va trg t, https:
ﬂwfrtds.org!dulch—law—on-termination-of-lifa-on-reque‘sl-and:
assisted-suicide-complete-text/, truy cap ngay 29/5/2024.
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si kham nghiém t&r thi thanh phd, nha tr
vin hodc nha cung cdp dich vu chdm séc
c6 lién quan khi didu nay la cén thiét dé
danh gia ding hanh dong cta bac si.

Néu Uy ban thdy riing, cac tiéu chi chdm
soc hgp ly da duogc tuan thi, thi thd tuc
xem xét s& két thiic. Tuy nhién, néu quyét
dinh riing, b4c s khong tuan thi cic tiéu
chi chdm séc thich dang, thi vu viéc s
dugc chuyén cho Vién kiém sat va Thanh
tra Y té.

Quyét dinh: theo nguyén tic da sd phiéu
va phai c6 diy da thanh vién tham gia
biéu quyét®.

Nghia vu bao mdt théng tin: Céc thanh
vién va phé thanh vién ctia Gty ban c6 nghia
vu gilr bi mat moi thong tin c6 dugc trong
qua trinh thyc hién nhiém vu ctia minh, trir
truong hop ¢é quy dinh phap 1y bit buoc
ho phai ti€t 10 thong tin nay hozc khi nhu
cdu tiét 10 thong tin xudt phat tir nhiém vu
ctia ho%.

Nhu vay, ny ban xét duyét cac bao cao
cia bac sy vé tdt ca cc trudng hop tir vong
bét thuwdmg cho nha nghién ciru bénh hoc
ctia thanh phd. Cac Gy ban nhu vdy bao
gdm it nhdt mot bac si y khoa, mot nha
dao dirc hoc va mot chuyén gia phép 1y.
Uy ban danh gia liéu bac si thyuc hién cai
chét ém diu c6 dap tng cac tiéu chi cham
s6c hop ly theo luat dinh hay khong. Thia
tuc ciia Uy ban danh gia nhim bao dam
tinh minh bach va nhit quén cao hon trong
cach thic bao céo va déanh gia cac truong
hop. Thil tuc nay mang lai loi ich cho ca
co quan cOng t6 va cac béc si. Cac tieu
chi theo luat dinh va két qua ciia Uy ban
danh gia cho béc si bi€t hanh dong ciia ho
trong nhtmg truong hop cu thé c6 kha ning

dimg ving trudc sy giam sat phap ly, y t€
va dao ditc nhu thé€ nao.

2.4. Thii tuc

- Butc 1: Bit ddu bang yéu cdu chdm
dit sur sOng va tro tir cia bénh nhan.

- Budc 2: Thong bao ctia bac si. Bat ky
béc si nao da thuc hién an tir hodc hd tro tu
tir déu phai thong bao cho nha nghién ctu
bénh hoc thanh phd vé hanh dong cua ho,
vi day khong phai la nguyén nhan gay tir
vong tu nhién. Nha nghién ciu bénh hoc
clia thanh phd chuyén thong bio dén Uy
ban danh gia. Xem xét hanh dong ctia bac
si thong bao, cac tty ban xem xét hanh dong
ctia bac si theo céc tiéu chi cham séc thich
hop. Trudc tién, ho xem xét thong tin biang
vin ban kem theo thong bao, bao gom bao
cao chimg minh tir bac si thdong bao va bao
cao ciia bac si doc 1ap duoc tir vdn trong
trudmg hop nay. Uy ban danh gié c6 thé yéu
céu bac si cung cdp thong tin b8 sung bing
miéng hodc bang vin ban (néu diu nay 1a
cén thiét dé dua ra danh gia thich hop). Cac
bao céo dugc chimg minh rd rang tir ca bac
ST va béc si doc 1ap c6 thé loai bd yéu ciu
thém thong tin. Nhomg phéat hién két qua
ctia Uy ban xem xét c6 thé Ia: tiéu chi chim
séc thich dang dugc tuan thi; hodc tiéu chi
chiam séc thich dang khong dugc tuan thi;
hozc Uy ban khong c6 thim quy&n xem xét
vu viéc. Trong thoi gian xem xét, Uy ban
s& thong bao cho béc si vé nhirng phat hién
mt Yéu cdu chdm dut sy sng va trg tl, hitps:
/Iwfrtds.org/dutch-law-on-termination-of-life-on-request-and-
assisted-suicide-complete-text/, truy cap ngay 29/5/2024.

2 Pidu 12 Luét Yéu cdu chdm dut sy séng va trg i, https:
/lwfrtds.org/dutch-law-on-termination-of-life-on-request-and-
assisted-suicide-complete-text/, truy cap ngay 29/5/2024.

2 Piéu 14 Luat Yéu cdu chidm dut sy séng va trg 1, hitps:

Ilwfrtds.org/dutch-law-on-termination-of-life-on-request-and-
assisted-suicide-complete-text/, truy cap ngay 29/5/2024.
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clia minh béng vin ban trong vong siu tuin,
ké tir khi nhan duoc thong béo va cac tai
lieu kem theo. Thoi gian nay c6 thé duoc
kéo dai mot 14n thém sau tuén nita.

- Bude 3 1a bude quyét dinh. Néu Uy ban
thdy ring, cac tiéu chi chim séc hop 1y da
dugc tuan thd, thi thd tuc xem xét sé két
thic. Vu viéc sau d6 da dugc giai quyét trén
thuc t€. Tuy nhién, néu quyét dinh ring,
béc si khong tuan thi céac tiéu chi chim séc
thich dang, thi vu viéc s& dugc chuyén cho
Vién kiém sat va Thanh tra Y t&.

Uy ban khong c6 thdm quyén giam sat
d6i véi hai truomg hop:

- Hanh dong cta bac si dugc coi la hanh
ngheé y t€ binh thuomg; gdm: (i) quyét dinh
dimg hoic khong bét dau diéu tri vo ich vé
mit y t&; (ii) quyét dinh dimg hoic khong
bt dau diéu tri theo yéu cdu ctia ngudi bénh;
(iii) mot phuong phap diéu tri nhdm giam
b6t sy dau khé nghiém trong, khién cai chét
nhanh chéng hon; (iv) thudc an thin giam
nhe: ¢6 tinh ]am giam y thitc ciia bénh nhan
dé loai bd nhimg dau khd khong thé chira
tri trong giai doan cudi cta cudc doi (chi
c6 thé thuc hién dugc néu bénh nhan du
ki€n s& s6ng khong qua hai tun).

- Ngay tir diu, ro rang la bénh nhan
khong dii ning luc quyét dinh va do do,
khong thé dua ra yéu ciu tuy nguyén va dugc
can nhic ky luong vé céi chét ém diu vi
bénh nhan: (i) dudi 12 tudi (bao gdm ca tré
so sinh); (ii) trén 12 tudi khong c6 ning
Iuc hanh vi.

2.5. Cach thiec thuc hién

Tai Ha Lan, an tir dugc thuc hién béi bac
s diéu trj tiém mot loai thudc thich hop gay
tir vong cho bénh nhan theo yéu cdu ro rang
ctia ho. Phap luatlién quan ctia Ha Lan cling

d@ cap dén viéc ty tirco sy hé tro clia bac si
(trong d6 béc si cung cdp thubc, nhung bénh
nhén s sir dung thudc d6). Thudc an thin
giam nhe khong phai 1a mot dang an tir:
bénh nhan chi don gian la bat tinh do dung
thudc giam dau va cudi cung chét vi nguyén
nhan tir nhién.

Nhur vay, viéc chdm dit cudc séng theo
yéu ciu c6 thé c6 hai hinh thirc: an tir va
tro tir. Trong trudmg hop an tir, bac si sé tiém
cho bénh nhan mot liéu thudc thich hop gay
tir vong. Nguoc lai, trong tro tir, bac sicung
cdp thudc gay chét nguoi, nhung bénh nhan
sé tur strdung né. Ca hai hinh thic déu duoc
Pao luét bao vé va trong ca hai truong hop,
bac si phai dap tmg cac tiéu chi cham séc
hop ly theo luat dinh.

2.6. Huy chuong khong hoi sitc

Bing chimg khic vé an tir dugc chdp
nhan & Ha Lan 1a Huy chuong DNR (DNR
Medallions) cho bi€t ngudi deo khong
muén dugce hdi sirc trong truong hop cdp
ciru y t€. Tén, ngay sinh, chir ky va anh
clia ngudi deo duyc khic trén huy chuong
dé dap mg tdt ca cac yéu cdu theo luat
dinh. Huy chuong DNR c6 thé dit mua tai
Hiép hoi bénh nhan Ha Lan®.

Nhu vay, Ha Lan thira nhan quyén dugc
chét. Nhung dé thuc hién quyén dugc chét
phai théa mén nhimg diéu kién nghiém ngit
nhim kiém soat an tir mot cach nhan vin,
diing nghia. Béc sy tro tir phai: (i) tin chic
ring yéu cdu clia bénh nhan Ia ty nguyen
va duge can nhic ky ludng; (ii) tin chic

# Government of the Netherlands, Euthanasia, assisted Suicide
and non-resuscilalion on request in the Netherlands, https:
waw.govemment.nmopics!eulhanasiafeulhanasia-assisled_
suicide-and-non-resuscitation-on-request, truy ¢ :

29/5/2024. Y cap ngay
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ring su dau khé ctia beénh nhin la kéo dai va
khong thé chiu dung ndi; (iii) da thong bao
cho bénh nhén vé tinh trang cta anh ta va
vé trién vong chia anh ta; (iv) va bénh nhan
tin chdc riing khong c6 giai phap hop 1y nao
khac cho tinh hudng ctia minh, ho da tham
khao y ki€n cta it nhdt mot béc si doc 1ap
khac, ngudi da kham bénh cho bénh nhan
va dua ra ¥ kién bing vin ban clia minh vé
céc yéu cau chiam s6c hop 1y; (v) chdm dat
cudc séng hoic hé tro tr tir mot cach cin
than. Khong chdp nhan thuc hién an tir cho
ngudi dudi 12 tudi va ngudi mat nhan thic
ma khong c6 vin ban thé hién ¥ chi ctia ho
khi ho c6 nhan thitc. Véi viéc quy dinh diéu
kién nghiém ngit nhu vay c6 thé ngin chin
viéc loi dung céi chét nhan dao dé giét nguoi
nhim truc loi tii sin, chéi bd trach nhiém
ho#c nhimg dong co khéc; ddng thoi ciing
loai bd an tir gdy nén hiéu img tam 1y, con
nguoi tiy tién chon giai phap tuyét vong.

3. Ban vé ci chét nhan dao tai Viét Nam

3.1. Kinh nghiém cua Ha Lan c6 thé ap
dung cho Viét Nam

Diéu kién kinh t€ xa hoi, hé théng phap
luat gitra Ha Lan va Viét Nam tuong ddi
khac biét.

Tuy nhién, truée khi bac bd kinh nghiém
cia Ha Lan vi cho ring né khong twong
dbéng dén tinh hinh & Viét Nam, chiing ta
nén xem xét: (i) hé thong kiém soat cia Ha
Lan bing luat hinh sur c6 thé dugc 4p dung
véi hiéu luc tuong dwong d6i véi tinh
hudng & noi khéc; (ii) chi c6 thé kiém soat
tot khi dua cac hoat dong nay ra “anh sang”,
titc 12 thira nhan. Vi thé, hoan toan cé thé
hoc tap kinh nghi¢m tir Ha Lan trong dé
xudt va xay dung khung phép ly cho an tir
& Viet Nam.

3.2. Vian dé thira nhan cai chét nhan dao
tai Viét Nam

Vin d& thira nhan cai chét nhan dao tai
Viét Nam cdn c¢6 nhiéu quan diém trai
chiéu. Nhung theo tac gia, phap luat Viét
Nam nén thira nhan céi chét nhan dao véi
nhimg ly do sau:

Vé mat 1y luan, theo tac gia Nguyén
Thanh Quyén: “Quyén an tir khong phai la
sue chdi bo gia tri cudc séng, ma ngueoc lai,
né la sw tén trong gia tri cudc séng, ton
trong nhdn quyén, phdm gia con nguoi vi
muc dich nhan dao”*. Quyén an tirla quyén
tu nhién clia con nguoi. Vi thé€, thira nhan
cai chét nhan dao déng nghia v6i khing
dinh phap luat ton trong gia tri ty do va
quyén ty quyét clia con ngudi. Phap luat
cac qudc gia, khu vuc va quoc té ngay cang
dé cao céc gia tri nay, trong khi quyét dinh
vé gia tri cudc s6ng ctia chinh ban than minh
lai 12 quyét dinh cin ban va gin lién véi
md&i chil thé nhit dinh.

Vi quyén dugc chét 1a quyén tu nhién
clia con nguoi, nén viéc cdm viéc tirsat van
dién ra, nhu ciu dugc chét mot cach ém diu
1a nhu cdu khach quan. Viéc thira nhan an
tir 1a cong cu phap ly gitp cho viéc quan ly
hoat dong an tir. Viéc cong nhan quyén an
tlr s& giai quyét dugc tinh trang phap ly bé
tdc, cling nhu nhu ciu dugc an tir trong thuc
tién. Thira nhan céi chét nhan dao gidp cho
viéc quan ly hoat dong nay dugc cong khai,
minh bach, dé dang, ngoai ra, con han ché
dugc trudong hop sir dung an tir vao muyc
dich khac thay vi nhan dao.

V& miit thyc ti€n, nam 2015, Viét Nam

% Nguyén Thanh Quyén, Phdp luat vé quyén an tr lai Ha
Lan, https://danchuphapluat.vi/phap-luat-ve-quyen-an-tu-tai-
ha-lan, truy cap ngay 29/5/2024.
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ghi nhan truong hop mot ngudi phu nix ¢6
yéu cau duge an ti*. Theo két qua thong
ké niam 2023, mdi nam tai Viét Nam cé
khoang 40.000 nguoi tu tir vi trdm cam®,
Ciing trong nam 2023, két qua thong ké cho
thdy, ty 1& bénh ung thu tai Viét Nam dimg
thir 2 trén thé gidi*’. Nhiéu ngudi chon tu
sat dé két thiic cudc séng trong dau dém
khi méc bénh hiém ngheo®. Cac bénh nhan
méc bénh nan y va tam 1y da chon cai chét
dé chdm dut cudc séng dau khd, khi an tir
chua duoc thira nhan, cai chét ho chon
thuong rdt dau dén va gy am anh. Theo
bac sy Duong Dic Hung, Trudng Pon vi
phiu thuat tim mach, Vién Tim mach Qudc
gia, Bénh vién Bach Mai cho biét: “Maéi
bénh nhan cé quyén duoc kham chira bénh,
quyén duoc cham séc, diéu tri nhumg khi
ho mubn tie ch6i quyén doé thi khéng ai cé6
quyén ngdn can ho. Boi, chi ¢6 ho méi hiéu
thé nao la hanh phic”®. Nhu vy, cong
nhan quyén an tir cé y nghia xa hoi rat 16m
v6i nhimg muc dich xa hoi tét dep. Khi bénh
nhan khong con hy vong c6 thé citu chira,
thi an tir 12 giai phap hop ly nhdt, khong
chi cho bénh nhéan, ma cdn t6t cho gia dinh,
xa hoi. Ngudi bénh ra di thanh than, chdm
dit nhimg ngay thang dau dén, mét moi
chién ddu véi bénh tat. Gia dinh bé¢nh nhan
cting khong phai ton kém vé chi phi ciing
nhu cong sitc mot cach khong cén thiét.
P& thira nhan cai chét nhan dao tai Viet

Nam cén:

Thit nhdt, thay déi tu duy vé an tir va
nghién ctu khao sét rong rai trong gidi y
khoa. Vi d& an tir dugc hién thyc héa, thi
vai trd cia bac sy rdt quan trong, ching ta
khong nghi ng& v& chuyén mon ddi véi doi
ngt bac sy tai Viét Nam, nhung vé tam ly,

thuc hién an tir cho bénh nhan la giét nguvi.
Vi thé, thay ddi tr duy, quan diém ciia bac
sy la quan trong nhdt trong thira nhan cai
chét nhan dao. Vi tirlau, bat cir ai 1]am nghé
y cting phai doc lo1 thé Hippocrates: “T6i
sé khong trao thuéc doc cho bdt ky ai, ké
ca khi ho yéu cdu va cing khong tu minh
goiycho ho”.

Thit hai, mudn thira nhan cai chét nhan
dao, can phai c6 thoi gian, trudc hét, phai
stra d6i Hién phap. Theo tac gia Luu Minh
Sang, “cang voi quyén séng, quyén duoc
chét gdn lién voi su sinh ton, s6 phén cia
mot doi nguoi. Quyén nay néu mudn hop
phdp héa phai dieoc cong nhan tie géc ciia
hé théng phap ludt - dé la Hién phap™™.
Tiép theo, cdn xay dung dao luat vé an tir
va sira déi, bd sung nhimg quy dinh phap
luat lién quan trong hé thdng phap luat.

Nhu vay, thira nhan céi chét nhan dao
tai Viet Nam la phit hop v& ly luan va thuc
tién. Tuy nhién, dé thira nhan va tién téi
hién thuc héa quyén nay, cin phai c6 thoi
gian: (i) trudc hét, cdn phai nghién ciu,

% Trn Kim Anh, Lan Anh, Ai Nhan, tidd (6), truy cap ngay
30/5/2024.

% Ha Quan, 40.000 ngudi Viét tu tr do trém cdm méi nam,
gidi phdp gidm stress Ia gi?, https://tuoitre.vn/40-000-nguoi-
viet-tu-tu-do-tram-cam-moi-nam-giai-phap-giam-stress-la-gi-
20230426121452259.htm, truy cap ngay 24/7/2024.

# Hoa Hoi, tidd (3), truy cap ngay 29/5/2024.

# Trdn Chanh Nghia, Buc th cia bé géi 14 tudi tu tir vi bénh
nan y, https://vietnamnet.vrvbuc-thu-cua-be-gai-14-tuoi-tu-tu-
vi-benh-nan-y-314570.html, truy cap ngay 24/7/2024; Puc
Thanh, Bénh nhan mac bénh nan y nhdy ldu ty t, hitps://
tuoitre.vn/benh-nhan-mac-benh-nan-y-nhay-lau-ty-tu-
568473.htm, truy cap ngay 24/7/2024.

® Thuy Hanh, *Quyén duoc chét” vdi bénh nhan hiém nghéo:
Lam the nao?, hitps:/ivietnamnet.vn/quyen-duoc-chet-yoi-
benh-nhan-hiem-ngheo-lam-the-nao-233765.htm, truy cap
ngay 30/5/2024.

* Luu Minh Sang, Chua thé céng nhan quyén ]
htlps:h'pIu.vn!chua-the-cong-r?hana-quqygn-dgﬁ?c%h:::
post335589.html, truy cap ngay 02/6/2024.
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khéo st rong rai trong gidi y khoa va nguoi
dan; (ii) ti€p theo, phai stra déi Hién phap;
(iii) hoc tap kinh nghiém cac qudc gia nhu
Ha Lan dé xay dung khung phap 1y cho an
tir; (iv) stra déi quy dinh phép luat c6 lién
quan; (v) thanh 1ap co quan kiém sodt hoat
dong nay.

Két luan

Thira nhan céi chét nhan dao 1a mot chu
dé gay tranh cai. Hién nay, mot s6 qudc gia
trén thé gidi da thira nhan cai chét nhan dao,
di diu 1a Ha Lan. Tai Viét Nam, Hi€n phap
hién hanh chua ghi nhan quyén dugc chét
va vi thé, rat kho6 dé ban hanh mot dao luat
vé an tit, khi quyén nay chua duogc hién
dinh. Theo quan diém tic gia, nén thira
nhan cai chét nhan dao tai Viét Nam, vi vé
ly luan, day la mot quyén tu nhién khong
thé triét tiéu hay chéi bd clia con ngudi, vé
miit thuc tién, nhu ciu an tir 1a c6 that dé
giai thoat con ngudi khdi nhimg dau don
trong cudc song ma khong thé cai thién
duoc. Tuy nhién, dé céi chét nhan dao tr&
thanh hién thyc tai Viét Nam, cin phai cé
nhimg nghién ctu, khao sat ngudi dan, boi
canh xa hoi, sira d8i Hién phép, hoan thién
phép luat c6 lién quan, thiét nghi, cdn nhiéu
thoi gian dé thuc hién diéu nay. O
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