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T6m tit: 

Trong bai vi€t nay, cac tac gia trinh bay, phan tich khai ni~m, Jam ro di)c 
tnmg va cac yeu du voi viec thanh l~p CO' quan chuyen trach chBng tham 
nhiing theo quy djnh cua Cong uoc ChBng tham nhiing cua Lien hQ'P qu6c, 
hucrng d~n cua Ccr quan phong chBng tQi ph\lm va ma ruy cua Lien hQ'P 
quBc; kinh nghiem t6 chuc ccr quan chuyen trach chBng tham nhiing a mQt 
s6 nuoc. Tren CO' scr d6, cac tac gia ciing lien M va gqi y phucrng hucrng, giai 
phap hoan thien mo hinh ccr quan chuyen trach phong, chBng tham nhiing, 
tieu C\fC 0 nuoc ta. 

Abstract: 

Within this article, the authors introduce, analyze the concept of, clarify 
the characteristics, and give out the requirements for the establishment of 
a specialized anti-corruption authority according to the provisions of the 
United Nations Convention against Corruption, guidance from the United 
Nations Office on Drugs and Crime; and experience in the arrangement 
of specialized anti-corruption authorities in a number of countries. 
Accordingly, the authors also propose recommendations and solutions 
to improve the modality of the specialized authority for preventing and 
combating corruption and negativity in our country. 

Viec thanh l~p ca quan chuyen trach 
ch6ng tham nhiing (CQCTCTN) la yeu ciu 
dugc nhAn m~nh trong Cong u&c Ch6ng 
tham nhiing cua Lien hgp qu6c (the United 
Nations Convention against Corruption -
UNCA C). Hien ~i, da c6 hang tram qu6c 
gia thanh l~p thi€t ch€ nay2

, trong d6 c6 Viet 
Nam. Tuy nhien, c6 m{lt s6 cau h6i d~t ra d6 
la: Mo hinh ca quan cb6ng tham nhiing nao 
dn dugc thi€t l~p? Mo hlnh nao ch\mg to 

hieu qua nhAt (J cac qu6c gia? Mo hinh nao 
la phu hgp nhAt v&i b6i canh cua Viet Nam? 

1. Khai ni~m, SI}' cin thi~t va nhfrng yeu 
ciu chung tt6i vOi vi~c thanh l~p ca quan 
chuyen trach ch6ng tham nhiing 

Theo Di€u 36 UNCAC, ca quan chuyen 
trach ch6ng tham nhiing (specialized anti
corruption authorities/bodies) la "nhiing 
C(J quan hay CQ nhan QU(YC trao cho Slf iJ9c 

I ) Nghien c(ru nay duqc tai trq bOi Quy Phat tri€n khoa hQC va cong nghe qu6c gia (NAFOSTED) trong E>~ tai 
mii s6 505.01-2021.07. 
21 Anticorruption Authorities (ACAs) Portal, https://www.acauthorities.org/about-anticorruption-authorities-acas-portal, 
truy ~p 10/9/2023; Jon S.T. Quah (2017), Anti-Com1ption Agencies in Asia Pacific Countries: An Evaluation of their 
Peiformance and Challenges, https://images.transparencycdn.orglimages/2017 _ ACA _Background _Paper.pdf. 
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lqp cdn thidt, can ctr vao eek nguyen t&c ca 
ban cua h? th6ng phap /uqt cua qu6c gia 
thanh vien, ad co thd thuc hien nhiem vu 
[ ch6ng th am nhiing] m(Jt. each. co hi~u qu°a 
Va khong p/uii ch ju bdt kjJ Slf anh huQ-ng trai 
phap luqt nao. D(Ji ngii can b(J cua cite ca 
quan nay phai GU"(J'C dao tqo va cung cdp 
CClc phuang ti¢n vqt chdt thfch dang ad th~rc 
hi?n nhi?m v~1 "3 • 

Nhu v?y, khai m~m CQCTCTN ham y 
m(>t thi~t ch~ chuy en lam nhi?m v~1 ch6ng 
tham nhiing. 

Vi¢c thanh l?p CQCTCTN tren th~ gi6i 
xu§t phat ru hai y~u t6 ca ban d6 la: (i) Yeu 
du thµc t~ Cua CUQC chi~n chf>ng tham nhiing, 
va (ii) Yeu du ru vi¢c thµc thi cac di€u u6c 
quf>c t~ Va khu V\l'C v€ chf>ng tham nhiing, 
d~c bi¢t la UNCAC - di€u u6c qu6c t~ hi¢n 
c6 hi¢u lµc gcin nhu v6i mQi qu6c gia4• 

Lien quan d~n y~u t6 thu nh§t, k€ ru dciu 
th?p Icy 90 cua th~ ky XX, khi ch6ng tham 
nhiing tr& thanh m6i quan tam toan du, c<)ng 
d6ng qu6c t~ da s6m nh?n th§y r~ng, n~u chi 
su di,mg cac thi~t ch~ thµc thi phap lu?t thong 
thuemg Ia khong du d€ ch6ng tham nhiing 
hi¢u qua, b&i tham nhiing la hi¢n tm;mg xa 
h(>i r§t phuc 41p, c6 nguyen nhan chu y~u 
tlr SlJ tha hoa cua b<) may cong quy€n. Vi 
v~y, ben c~nh cac thi~t ch~ thµc thi phap 
lu~t thong thuemg, dn phai c6 m(>t thi~t ch~ 
chuyen trach ch6ng tham nhiing5• v€ v§n d€ 
nay, K~t lu~n va Khuy~n nghi cua H(>i nghi 
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lcin thu nh§t danh cbo cac quan cbuc chuyen 
trach ch6ng tham nhiing (6 chau Au], di~n ra 
6 Strasbourg (Phap) vao thang 4/1996 da neu 
ro: "Tham nhiing la m(Jt hi?n tur;mg ma vi?c 
ngiin chijn, aiJu tra va truy 16 cdn GU(J'C tidp 
cqn tren nhiJu trinh a(J, Slf d~mg kiJn thtrc VO 
kji niing q1 thd ti'r nhiJu linh VlfC khac nhau 
(luqt tai chinh, kinh ti, ki toan, kji su dan 
d~mg .. .). Do do, m6i qu6c gia cdn co cite 
chuyen gia chuyen trach vJ adu tranh ch6ng 
tham nhiing. H9 phai co dii s6 !U<;mg va GU(J'C 
cung cdp cite ngu6n /lfc vqt chdt thich h9'[J "6• 

Xu§t phat ru each ti~p c?n k€ tren, yeu 
du thanh l?p CQCTCTN da dugc neu trong 
m<)t lo~t van ki¢n v€ ch6ng tham nhiing duqc 
thong qua b&i cac t6 chuc qu6c t€ va khu 
V\fC. Vi d\l, Bi€u 20 Cong u6c Lu?t Hinh sµ 
v€ tham nhiing cua H(>i d6ng chau Au nam 
1999 quy djnh7

: "M6i nu<Yc thanh vien phai 
ap d{mg cite bi?n phap co thd cdn thiit ad 
bao dam r&ng co cite t6 chzrc chuyen trach 
ch6ng tham nhiing. Cite t6 chzrc nay can co 
S{f a(Jc /<jp can thiJt phii h9'[J VUi CQC nguyen 
tile ca ban czia h? th6ng phap luqt czia m6i 
qu6c gia ad co th€ th~rc hi?n cac chzrc niing 
ciia minh m(Jt each hi?u qua va khong phai 
chju bdt kjJ ap /~re nao. M6i qu6c gia phai 
bao dam r&ng nhan vien czia cac 16 chzrc do 
GU(J'C dao tqo va co dzi ngu6n hrc tai chinh 
cho cac nhi?m V{l ciia h9". Bi€u 3 Cong u6c 
Lien My v€ ch6ng tham nhiing nam 1996 cua 
T6 chuc cac qu6c gia chau My8 ciing keu gQi 
cac qu6c gia thanh vi en thi~t l~p "cac ca quan 

3l Lien hqp qu6c, Cong lftYc Cluing tham nhzing (ban ti€ng Anh: UN Convention against Corruption), t~i https:// 
www.unodc.org/documents/treaties/UNCAC/Publications/Convention/08-50026 _ E.pdf. 
~lTinh d€n 18/11/2021, dii co 189/192 nuoc thanh vien Lien hqp qu6c tham gia UNCAC, https://www.unodc.org/ 
unodc/en/corruption/ratification-status.html, truy c~p ngay 1119/2023. 
S> Xem: Ph~m Thj Bich NgQc (2022), Cac mo hinh CQCTCTN tren thi giai va g{Ti mO- cho Vi~t Nam, Lu~n van 
Th~c si lu~t hQc, bao v~ t~i Khoa Lu~t, D~i hQc Qu6c gia Ha Nc;>i. 
6> COE, First conference for law-enforcement officers specialised in the fight against corntption Strasbourg. 24-
25 April 1996. 
1> Council of Europe, Criminal Law Convention on Cormption, https://rm.coe.int/168007f3f5, truy c~p ngay 
11/9/2023. 
8l OAS, Inter-American Convention against Corruption, http://www.oas.org/en/sla/diVinter _ american _ 
treaties_B-58_against_Corruption.asp, truy c~p ngay 11/9/2023. 
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giam sat nh&m ngan ng;Ua, phat hi?n. trilng 
plu;rt va xoa bo cac hanh vi tham nhiing". 
Cong uac cua Lien minh chau Phi v€ phong, 
ch6ng tham nhling nam 20039 cling yeu du 
cac qu6c gia thanh vien "bao dam rdng co 
cac CQCTCTN va cac hanh vi phc;rm t9i lien 
quan, v&i nhiing nluin vien au(Yc dew tc;ro 
Va ngu6n fl!'C ady au aJ thl!'C hi?n hi?u qua 
nhi?m V¥ CUa h9 ". 

Rieng UNCAC da danh hai di€u d€ quy 
djnh v€ CQCTCTN. Ngoai fli€u 36 (da d§n 
i:J tren), fli€u 6 UNCAC yeu du "m6i qu6c 
gia thanh vien bao dam vi?c c6 m9t ca quan 
hoqc m9t s6 ca quan khi thfch h<JP, c6 trach 
nhi?m phimg ngi'ra tham nhiing" (khoan 1 ), 
d6ng thCri phai "thong bao cho T6ng Thu kj 
Lien h<JP qu6c ten va aja chi cila m9t hoqc 
nhiJu ca quan c6 tluim quyJn c6 trach nhi?m 
phong ng;Ua tham nhung" (khoan 3). 

Nhu v~y, UNCAC da xem vi~c thanh l~p 
CQCTCTN la m9t nghia V\l rang bu9c v6i 
cac qu6c gia thanh vien. Trong v~n d€ nay, 
m~c du khong quy djnh v€ mo hinh chung 
va v€ s6 luqng CQCTCTN, UNCAC khuy€n 
nghi cac qu6c gia thanh vien dn "danh cho 
cac CO' quan CO trach nhi?m phong ngit-a tham 
nhiing s~r <19c /cjp cdn thiit tren ca s& phi/ 
h<JP v<i'i cac nguyen tdc CO' ban cua phap /ugt 
nu&c minh nh&m giup cho nhiing ca quan 
nay c6 thi thl!'c hi?n chuc niing cua minh m9t 
each hi?u qua Va khong chju bdt kjJ SI!' anh 
hucmg trai phap lugt nao ", cilng nhu phai 
bao dam cho cac CO' quan nay "cac phuong 
ti?n vqt chdt va <19i ngii can b9 chuyen trach 

cdn thidt cling nhu vi?c dew tc;ro <19i ngii can 
b9 nay ad h9 co thd th~rc hi?n chi'rc niing cua 
minh" (khoan 2 fli€u 36). 

2. Cac hu6ng dftn ctia CO' quan phong chfing 
t(}i ph~m va ma my ctia Lien hQ'P qufic 

Ca quan phong ch6ng t9i plwm va ma 
my cua Lien hgp qu6c (the United Nations 
Office on Drugs and Crime - UNODC) c6 
chuc nang nghien Clru Va h6 trq cac quf>c gia 
thanh Vien xay d\fng Va th\TC hi~n cac giai 
phap hi~u qua d€ phong ch6ng t9i phc;im va 
ma tUy10

, bao g6m tQi phc;im tham nhung. 
fl€ thl!c thi trach nhi~m d6, UNODC da ban 
hanh hai van ki~n hu6ng d§n d6 la Huang 
ddn lgp phap vJ thl!'c thi Cong uac Ch6ng 
tham nhung cua Lien h(Yp qu6c II vao nam 
2006, va Huang ddn kji thugt vJ vi¢c th~rc thi 
Cong uac Ch6ng tham nhiing cila Lien h(Yp 
qu6c 12 vao nam 2009. 

Trong ca hai ban Hu6ng d§n neu tren, 
UNODC d€u nh~c lc;ii yeu du cua UNCAC 
v6i cac qu6c gia la phai thanh l~p CQCTCTN, 
vi d6 la m9t y€u t6 c6t y€u trong chi€n luge 
t6ng th€ v€ phong ngira tham nhiing cua cac 
qu6c gia, phai bao dam tinh d9c l~p ciing nhu 
ngufin nhan l\fC dugc dao tc;io Va cac phuang 
ti~n v~t ch~t thich dang d€ thi€t ch€ d6 hoc;it 
d()ng hi~u qua13• Hai Huang d§n nay cling 
d6ng thoi cho r~ng, d€ thl!c hi~n cac fli€u 
6 va 36 cua UNCAC, cac qu6c gia thanh 
vien c6 th€ thanh l~p m9t ca quan duy nh~t 
ho~c nhi€u CQCTCTN14• Hu6ng d§n nam 
2006 neu r~ng, d6 c6 th€ la m9t ca quan m6i 

91 AU, African Union Convention on Preventing and Combating Corruption, https://au.int/en/treaties/african
uoion-convention-preventing-and-combating-corruption, truy c~p ngay 11/9/2023. 
10

1 UNODC: Who we are and what we do, https://www.unodc.org/documents/Advocacy-Section/UNODC-at-a
glance_PRINT.pdf, truy c~p ngay 11/9/2023. 
11 ' UNODC (2006, revised 2012), Legislative guide for the implementation of the United Nations Convention 
against Corruption, https://www.unodc.org/documeots/treaties/UNCAC/Publications/LegislativeGuide/UNCAC _ 
Legislative_ Guide _E.pdf. 
121 UNODC (2009), Technical guide to the United Nations Convention against Corruption, https://www.unodc. 
org/documents/treaties/UNCAC/PublicationsffechnicalGuide/09-84395_Ebook.pdf, truy c~p ngay 11/9/2023. 
131 UNODC (2006, revised 2012), tldd, do~n 462, 464, 465; UNODC (2009), tldd, phAn I. 
14

> UNODC (2006, revised 2012), tldd, do~n 463; UNODC (2009), tldd, phAn I. 
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d<)c l~p hoan toan ho~c m<)t ca quan hi~n c6 
nhung duqc chi djnh lam CQCTCTN15• Ban 
Hu&ng di1n nam 2006 cling d6ng thoi gqi y: 
"Trong m9t s6 tnrimg h(Yp, m9t CQCTCTN 
c6 thi la cdn thiit di brit ddu adu tranh ch6ng 
tham nhiing vai ho<;it d9ng ro rang va tqp 
trung"; tuy nhien, "trong truimg h(Yp khac, 
vi?c ma r9ng thdm quy~n ci{a m9t CO' quan 
hi?n co sang hogt d9ng chuyen trach ch6ng 
tham nhiing /<;ii la cdn thiif " 16• E>i sau hon, 
Huang di1n nam 2006 cho r~ng, vi~c thanh 
l~p cac CQCTCTN mai c6 th~ phan tac d1,mg 
n€u di~u d6 di1n d€n vi~c ch6ng cheo v~ th§m 
quy~n vai cac CCY quan khac 17

; tuy nhien, 
trong truong hqp mo r(mg th§m quy~n ch6ng 
tham nhling cho m<)t ca quan hi~n c6 thi, "ca 
quan nay pluii la m9t b9 phqn chuyen trach 
trong hrc /zr(Yng cimh sat, CO' quan cong t6. 
ca quan tu phap hoijc ca quan khac (vi d{t 

nlnr ca quan hanh chinh) " 18• 

Huang d~n nam 2009 cling luu y cac 
qu6c gia thanh vien UNCAC dn phai danh 
gia tinh hinh trong nuac m<)t each ky cang 
truac khi quy€t djnh thi€t l~p hay slia d6i 
mo hinh t6 cht'.rc CQCTCTN, khong nen 
don gian sao chep mo hinh cua nuac khac, 
do di~u ki~n, hoan canh cua m6i nuac c6 
th~ khac nhau19• Vi~c danh gia tinh hinh 
trong nuac bao g6m mt'.rc d9 nghiem tn;mg 
cua n~m tham nhling, chi€n luge ch6ng tham 
nhling va cac ngu6n lµc c6 th~ duqc SU 
d1,1ng d€ ch6ng tham nhling cua qu6c gia20

• 

Hu&ng d~n nam 2009 cling gqi ma m<)t s6 
y€u t6 hfru ich vai cac qu6c gia trong vi~c 
thanh l~p hay khong thanh l~p CQCTCTN 
mai, c6 th~ tom t~t nhu sau: 

•5> UNODC (2006, revised 2012), tldd, do~n 463. 
16lTldd. 
11>Tldd. 
18>Tldd. 
19> UNODC (2009), tldd, phftn II. I. 
20> Tidd. 
2n Tidd. 
22> Tidd. 
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Cac y~u t6 c6 th€ d§n d~n vi~c thanh l~p 
m9t CQCTCTN mai bao g6m21

: 

- Vi~c thanh l~p ca quan mai la dn thi~t 
cho m9t khcri d§u mai va d€ th€ hi~n m<)t 
cam k~t mai. CQCTCTN m&i d6 la dn thi~t 
d€ thgc thi nhfrng quy~n h~n m&i phu hqp 
vai hoan canh hi~n t~i. 

- Nhfrng ca quan hi~n t~i da bi m§t uy tfn 
va kh6 c6 th€ kh~c ph\lc sg tri tr~ cua chung. 

- Nhfrng ca quan hi~n t~i kh6ng c6 d<)i 
ngli can b9 c6 nhfrng chuyen man va kY nang 
dn thi€t cho nhi~m V\l mai. 

Cac y€u t6 c6 th€ d§n d~n vi~c duy tri, 
Cung cf> cac CCY quan hi~n CO ma kh6ng dn 
thanh l~p m<)t CQCTCTN mai bao g6m22

: 

- Cac CCY quan hi~n t~i da c6 CCY scr, nhan 
vien duqc dao t~o. quy~n nang phap ly, thu 
t\}C n(>i bQ ... , di€u ma n€u thanh l~p CCY quan 
mai thi se phai xay dgng tir d§u, do d6 c6 
th€ d~n d€n rui ro la m§t da trong ho~t d<)ng 
ch6ng tham nhling; 

- Nhfrng ca quan hi~n t:;ii d:;it duqc mt'.rc 
d9 tin c~y cao va chi dn slia d6i m<)t s6 quy 
djnh trong t6 cht'.rc, ho:;it d<)ng la c6 th~ tang 
cuang hi~u qua ho:;it d(>ng cua h9; 

- Vi~c t:;io ra m9t ca quan mai d~t ra m9t 
tinh th€ kh6 xir v€ vi~c li~u nen hay khong 
nen duy tri hay bai ho cac ca quan hi~n hanh. 
C\l th~, n€u ti€p t\}c duy tri cac ca quan hi~n 
hanh thi c6 th€ t?o ra cang th~ng va xung d9t 
ti€m nang vai ca quan mai, nhung x6a ho thi 
ch~c ch~n se bi phan d6i bcri nhfrng ca quan 
hi~n hanh. 
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V € nhi~m V\l, quy€n h:~m cua CQCTCTN, 
theo Huang dftn nam 200923 , tUy theo cac 
qu6c gia, c6 th€ giao m{>t h~~c nh~€u nhi~m 
vu cho CQCTCTN, tir dieu ph6i, phc'mg 
ngtra d€n di€u tra va truy t6 hanh vi tha,m 
nhiing. Trong truc'mg hqp duqc giao quyen 
han di€u tra tham nhiing, CQCTCTN phai 
c6 kha nang ma mQt CUQC di€u tra theo sang 
ki€n rieng, ciing nhu c6 quy€n. yeu du cac 
ca quan, chl.i th€ khac cung .cap thong tin, 
tai li~u, lc'Yi khai, chtmg cu de ph\lc V\l ho?t 
d{>ng di€u tra. 

Huang dftn nam 2009 nh~n m?nh tinh 
d9c l~p cua CQCTCTN, th€ hi~n qua nhfrn9 
v~n d€ sau day24

: Quy t~c va thl.i tl,lc b6 
nhi~m, nhi~m ky, mi€n nhi~m d6i v6i chuc 
vu Hinh dao va v6i vi~c chi djnh nhan vien 
c~o dp khac, thanh ph~n cua ca quan, cac 
ngu6n h,rc tai chinh phu hqp, ti€n luang cho 
can bQ, ch€ d9 tuy€n dt,mg, thl.i tl,lc, nghia Vl,l 
djnh k)r bao cao d6i v6i m9t ca quan ~ac, 
ch~ng h?n nhu ca quan l~p phap; ca che hqp 
tac va trao d6i thong tin v6i cac ca quan 
khac; ca ch€ huy dQng S\1' tham gia Cua cac 
t6 chuc xa h9i va cac phuang ti~n truy€n 
thong; vi~c bao v~ cac ca quan va nhan vien 
cl.ia ca quan khoi cac V\1 ki~n dan S\1' khi 
hanh d{>ng theo dung th.1m quySn ... Huang 
d§n nam 2009 ciing luu y la cac bi~n phap d€ 
bao dam S\1' dQC l~p cua cac CQCTCTN nen 
duac dua vao cac van ban lu~t chu khong 
ph~i la van ban phap quy (ma c6 th€ d~ dan~ 
thay d6i). E>iSu nay la d€ tang cuc'mg vi the 
cua CQCTCTN, ciing nhu bao dam tam ly 
6n djnh cua d9i ngli can b{>25 • 

Huang d§n nam 2009 d~c bi~t luu y d€n 
vi~c bao v~ cac CQCTCTN khoi nhfrng anh 

n> UNODC (2009), tldd, ph~n 11.2. 
24> UNODC (2009), tldd, ph~n 11.4 . 
.:?.Si Tidd. 
261 UNODC (2009), tldd, ph~n II. I. 
21

' Tidd. 
2si UNODC (2009), tldd, ph~n 11.4. 
291 UNODC (2009), tldd, phan 11.6. 
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hu&ng kh6ng chinh dang d€n cac ho?t d{>ng, 
nh~t la ho?t d{>ng di€u tra t9i ph?m26

• Theo 
d6, 6 m{>t s6 qu6c gia, cac CQCTCTN khoJ?-g 
phai xin phep hay bao cao cho Hi~h d?O cap 
tren, ch~ng h?n nhu nguc'Yi dung dau ca qu~n 
di€u tra hay cong tfi . .. khi mo cac CUQC dieu 
tra tham nhiing27

• 

Ben c?nh tinh d9c l~p, Huang dftn nam 
2009 d6ng thc'Yi nh~n m?nh trach nhi~m giai 
trinh cl.ia cac CQCTCTN. Trach nhi~m giai 
trinh cl.ia CQCTCTN c6 th€ th€ hi~n qua ch€ 
d9 bao cao ho~c giam sat, danh gia cua cac 
ca quan nha nu6c khac, ch~ng h?n nhu N ghj 
vi~n hay Toa an. Tuy nhien, vi~c th\l'C hi~n 
trach nhi~m giai trinh phai ton tr9ng yeu cau 
gifr bi m~t cua cong tac ch6ng tham nhiing28

• 

Lien quan d€n vi~c xay d\l'Ilg va dao t?O 
d9i ngli can b9 cho cac CQCTCTN, H u~g 
d§n nam 2009 cho r~ng29 ' cac qu6c gia can 
xem xet cho phep cac CQCTCTN xay dµng 
chinh sach v€ ngu6n nhan l\l'C cho minh, 
trong d6 xac djnh s6 luqng, trinh d9 chuyen 
mon cua cac nhan vien, cac chuyen nganh 
dn thi€t, cfing nhtr thu tl,lc tuy€n dt,mg va cac 
yeu du khac. Tuy nhien, d€ minh b?ch, cac 
CQCTCTN cling dn cong khai thu tvc tuy€n 
dt,mg va b6 nhi~m can b9. Cac qu6c gia cling 
dn quan tam d€n h~ th6ng phl,l dp cho cac 
CQCTCTN d€ dam baa c6 th€ tuy€n dl,lng 
va gifr chan nhfrng can b9 c6 nang l\l'c. Lien 
quan d€n Vi~C dao t?O, cac qu6c gia dn 11!11 
y r~ng t~t ca cac can b9 cua CQCTCTN deu 
dn duac dao t?O, ca VS chuyen mon thong 
thuc'mg. va ki€n thuc chuyen sau v€ ch6ng 
tham nhling. Ben C?nh d6, chuang trinh dao 
f?o dn bao g6m n(>i dung v€ tinh liem chinh 
Va d?O due cong V\}. 



3. Cac mo hinh CO' quan chuyen trach 
ch6ng tham nhfing tren th~ gi6i 

Do quy dinh m& trong Di€u 6, Di€u 36 
cua UNCAC, khong c6 mo hinh CQCTCTN 
duy nh§t dugc ap dt,mg chung cho m9i qu6c 
gia. Trong thl,J'C t€, theo each phan lo?i dl,J'a 
tren cht'.rc nang, c6 th~ chia cac CQCTCTN 
tren th€ gi6i hi~n nay thanh 03 nh6m ca 
ban d6 la30: (i) Cac ca quan da cht'.rc nang; 
(ii) Cac ca quan chi c6 th§m quy€n thl,J'c thi 
phap lu?t ch6ng tham nhung (di€u tra val 
ho~c truy t6); (iii) Cac ca quan chi c6 th§m 
quy~n v€ phong ngua tham nhling (giao d\lc, 
tang cuang nh?n tht'.rc) . Tuy nhien, can Clr 
vao vi tri , vai tro trong b9 may nha nu6c, c6 
th~ chia cac CQCTCTN tren th€ gi6i thanh 
03 mo hinh chu y€u d6 la31: (i) Mo hinh 
Nghi vi~n, trong d6 CQCTCTN tfl,J'c thu(>c 
nhanh l?p phap, dugc Nghi vi~n thanh l?p 
va chiu trach nhi~m tru6c Nghi vi~n . Hi~u 
qua cua mo hinh nay ph\l thu(>c nhi€u vao 
vai tro cua ca quan l?p phap d6i v6i hanh 
phap. N€u ca quan l?p phap khong du m?nh 
d€ fdJm chd VG a6i tr9ng quy€n 11,J'C VOi hanh 
phap thi mo hinh nay kh6 phat huy tac dt,mg. 
(ii) Mo hinh ca quan t/ijc trach ch6ng tham 
nhiing trl,J'c thu(>c Chinh phu, chju trach 
nhi~m trl,J'c ti€p tru6c Chinh phu, duqc giao 
ca nhi~m V\l phong ngira va di€u tra tham 
nhiing ( di€n hinh la C1,1c di€u tra tham nhung 
cua Singapore (CPIB)). Theo mo hinh nay, 
ca quan d~c trach ch6ng tham nhiing c6 th€ 
dugc trao quy€n di€u tra ho~c ca quy€n di€u 
tra va truy t6 t9i ph?m tham nhiing (vi dl,l nhu 
Uy ban d<)c l~p ch6ng tham nhiing cua H6ng 
Kong - ICAC, Uy ban Di~t tru tham nhiing 
cua Indonesia - KPK). (iii) Mo hinh tla ca 
quan, trorig d6 Nha nu6c SU dl,lng cac ca 
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quan thanh tra, giam sat, ki€m toan ... lam 11,J'c 
lugng nong c6t trong phat hi~n tham nhung; 
khi c6 d§u hi~u hinh S\J', h6 scr V\l vi~c duqc 
chuy€n sang CCY quan di€u tra va c6ng t6. Mo 
hinh nay ph6 bi€n 6 nhi€u nu6c, nhu Ai C?p, 
Han Qu6c, Trung Qu6c, Vi~t Nam ... 

Ben C?nh cac mo hinh chtl y€u neu tren, 
c6 qu6c gia kh6ng thanh l?p CQCTCTN, 
dl,J'a tren quan di€m cho r~ng, tham nhung 
cling nhu cac t(>i ph?m khac, c6 th€ dugc 
phong ngira n€u hi~u qua quan tri cong dugc 
tang cuang; va dl,J'a tren thvc t€ la tinh hinh 
tham nhung 6 cac nu6c d6 kh6ng nghiem 
tr<;>ng, cac CCY quan tht,rc thi phap lu?t cua cac 
nu6c d6 da CO dtl _th§m quy€n va nang 11,J'C 
d€ ch6ng t<)i ph?m, bao g6m t(>i ph?m tham 
nhung, vi v?y, khong dn thi€t phai thanb l?p 
m<)t thi€t ch€ rieng. 

Cling dn luu y r~ng, vi~c phan chia cac 
mo hinh cac CQCTCTN nhu tren chi mang 
tinh tuang d6i. Nghien ct'.ru v€ cac CQCTCTN 
tren th€ gi6i, c6 th€ xac dinh m<)t s6 y€u t6 
chung tac d<)ng d€n mo hinh va hi~u qua ho?t 
d<)ng Cua cac CCY quan nay, C\J th€ nhu sau: 

M<}t la, quyit tam chinh tri vJ ch6ng 
tham nhzing. Day la di€u ki~n tien quy€t cho 
vi~c thanh l?p va hi~u qua ho?t d(>ng ctla 
CQCTCTN. Quy€t tam chinh tri dn dugc 
th€ ch€ h6a qua cac quy dinh v€ vi tri, vai 
tro, cht'.rc nang, nhi~m V\l, quy€n h?n cua 
CQCTCTN trong h~ th6ng phap lu?t, cling 
nhu vi~c phan b6 ngu6n nhan 11,J'c va tai chinh 
cho cac· CQCTCTN32• 

Hai la, tinh tl<}c l£7p ciia CQCTCTN. Tinh 
"d9c l~p" cua CQCTCTN chi la s{r tl<}c l£7p 
tuang a6i, theo nghia, ca quan nay khong 
phai chju Sl! chi ph6i tUy ti~n cua b§t CU ca 

JOJ OECD (2008), Specialized Anti-Corruption Institutions, Review of Models: Anti-Corruption Network for 
Eastern Europe and Central Asia, p. 31. 
JJJ OECD (2008), tldd, tr. 31. 
Ji> "Anti-Corruption commissions as a tool for good governance: Without political will, it isn' t worth it" (C:ic tiy 
ban ch6ng tham nhiing v6i tu each la mc;>t cong C\l d~ quan tri t6t: Vo nghia n~u khong c6 quy~t tam chinh tri). 
https://www.forest-trends.org/wp-content/uploads/imported/3-anti-corruption-commissions-pdf.pdf. 
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quan, t6 chuc nao. Theo Hu6ng d§n nam 
2009, tinh d9c l~p ciia CQCTCTN bao ham 
d9c l~p v€ ca du t6 chuc, quy trinh tuy€n 
d\mg, b6 nhi~m nhan S\1', thcim quy€n di€u tra 
va ngan sach ho~t d9ng33

• 

Ba la, trach nhi?m giai trinh cua 
CQCTCTN. Trong khi tinh d9c l~p la di€u 
ki~n khong th€ thi€u thi trach nhi~m giai trinh 
dugc xem nhu m9t "d6i tr9ng" d€ bao dam 
tinh minh b~ch, S\1' liem chinh Va ni€m tin 
vao ho~t d9ng ciia CQCTCTN34

• CQCTCTN 
dn c6 nhilng ca ch€ trach nhi~m giai trinh ro 
rang bao g6m trach nhi~m giai trinh vm cac 
ca quan hanh phap, l~p phap (ruy thu9c vao 
mo hinh ciia CQCTCTN) va vm cac thi€t ch€ 
giam sat ciia nguCri dan. Vi d\l, CQCTCTN 
d9c l~p cua bang New South Wales, Uc phai 
chiu trach nhi~m giai trinh v&i 02 iiy ban giam 
sat n9i b9 va 02 uy ban giam sat ben ngoai. 
Hay ICAC H6ng Kong phai chiu S\1' giam sat 
ciia 04 iiy ban d9c l~p, bao g6m d~i di~n cua 
cac t6 chuc xa h9i35• 

B6n la, thcim quyJn cua CQCTCTN. 
Vi~c trao thcim quy€n di€u tra r9ng cho 
CQCTCTN se tang cucrng hi~u qua cua ca 
quan nay36• v€ nguyen t~c, d€ bao dam hi~u 
qua ho~t d9ng, cac CQCTCTN dn dugc trao 
thcim quy€n di€u tra, t6i thi€u la quy€n di€u 
tra ban d~u, d6i vm bdt cu nghi can tham 
nhiing nao. Ben c~nh nhilng th~m quy€n ph6 
bi€n nhu tim ki€m, lt)c soat, ti€p c~n h6 sa, 
bao cao tai chinh, tai khoan ngan hang, tai 
li~u va nhan ch(rng, phong toa tai san va t~m 
gifr gidy tO ruy than, h9 chi€u, bao v~ ngucri 
t6 cao, giam sat thu nh~p va tai san, nhi€u 
qu6c gia trao cho CQCTCTN tb§m quy€n 

llJ OECD (2008), tldd, tr. 30. 

ti€p c~n thong tin tinh bao, nghe len, di€u tra 
giang b§y (sting operations)37• 

Nam la, co s~r ph6i h9P chgt che v&i cac 
C<Y quan, 16 chi'rc khac. N6 h,rc dan le cua 
CQCTCTN khong th€ lam nen thanh cong 
ciia cu9c chi€n ch6ng tham nhiing, b&i cong 
tac phong, ch6ng tham nhiing rdt kh6 khan, 
phtrc t~p, luon doi h6i S\1' vao CUQC d6ng thcri, 
mQt each tich C\l'C va CO trach nhi~m ciia 
nhi€u chii th€ khac nhau. N6i each khac, phai 
c6 ca ch€ ph6i hgp ch~t che trong ho~t d9ng 
gifra CQCTCTN va nhi€u ca quan, t6 chuc 
khac c6 lien quan. 

4. Hoan thi~n mo hinh CO' quan chuyen 
trach phong, chAng tham nhiing, tieu cy·c 
O' Vi~t Nam hi~n nay 

d Vi~t Nam, ru nam 2007, Dang va Nha 
nu&c da thi€t l~p cac CQCTCTN (hi~n nay 
dugc b6 sung them cong tac phong, ch6ng 
tieu C\l'C ). D6i chi€u v&i each phan lo?i neu 
tren, hi~n nay Vi~t Nam dang ap dt)ng mo 
hinh da CQCTCTN, trong d6 bao g6m: (i) 
Cac ca quan, dan vi chuyen trach lanh d?o, 
chi d?o cong tac phong, ch6ng tham nhiing, 
tieu C\l'C (Ban chi d?O trung uang va cac ban 
chi d?o dp tinh v€ phong, ch6ng tham nhiing, 
tieu C\l'C ); (ii) Cac ca quan, dan vi chuyen 
trach cong tac tham muu, ph\lc V\l ch6ng 
tham nhiing tieu C\l'C (Ban N(>i chinh trung 
uang, cac Ban n(>i chinh tinh/thanh iiy tT\l'C 
thu(>c trung uang); (iii) Cac ca quan, dan vi 
wa chuyen trach v€ cong tac tham muu, ph\lc 
V\l, wa chuyen trach v€ cong tac phat hi~n, 
ddu tranh xii' ly tham nhiing, tieu C\l'C (C)y ban 
Ki€m tra Dang cac cdp; Ki€m toan Nha nu&c; 
C\lc Phong, ch6ng tham nhiing thu(>c Thanh 

J.lJ Institute of Governance Studies, BRAC University (2007), Institutions of Accountability Anti C01ruption Commission, 
tr.31, bttps://www.academia.edu/35812229/lnstitutions _of_ Accountability_ Anti_ Corruption_ Commission. 
3s) OECD (2008), tldd, tr. 30. 
36> Tl Georgia (2014), Anti-Corruption Agencies: International Experience and Reform Option for Georgia, p. 
23, bttps://www.oecd.org/corruption/anti-bribery/OECD-ACN-Georgia-Round-4-Monitoring-Report-ENG.pdf. 
371 Gabriel Kuris (2015), Watchdogs or guard dogs: Do anti-corruption agencies need strong teeth?, Policy and 
Society, 34:2, pp. 125-135. 

5 61 r.r.:"P:tf.AP _/So 10 (489), Ky 2 - Thang 5/2024 



tra Chinh phu; Ct.IC Canh sat di€u tra t<)i phc;tm 
v€ tham nhiing, kinh t€, buon l~u thu<)c B9 
Cong an; Vt.I Thµc hanh quy€n cong t6 va 
ki€m sat di€u tra an tham nhiing, chuc V\l cua 
Vi~n ki€m sat nhan dan t6i cao ). 

C6 th€ thfiy, mo hinh da CQCTCTN cua 
Vi~t Nam khong xung d<)t v6i quy djnh cua 
UNCAC va ciing khong phai la ngoc;ti I~ tren 
th€ gi6i. Thi€t k€ cua mo hinh nay va thµc t€ 
v~n hanh trong nhfrng nam qua cho th§y, day 
la mo hinh phu hc;rp v6i d~c thu th€ ch€ chinh 
tr! clia Vi~t Nam, cho phep phat huy sue mc;tnh 
t6ng hc;rp clia ca h~ th6ng chinh tr! trong cong 
tac phong, ch6ng tham nhiing, tieu cµc. 

Du v~y, mo hinh CQCTCTN clia Vi~t 
Nam v§n con m<)t s6 hc;tn ch€, C\l th€ nhu: 
Thi'r nhdt, hoc;tt d<)ng clia cac co quan, don vi 
trong b9 may doi khi con ch6ng cheo, thi€u 
t~p trung, th6ng nh§t, d6ng b<). Nguyen nhan 
chli y€u la do v€ m~t t6 chuc c6 nhi€u t§ng 
nfic trong khi co ch€ di€u hanh, ph6i hc;rp v§n 
con thi€u C\l th€, ch~t che. Thz'r hai, hi~u qua 
hoc;tt d<)ng clia b9 may c6 m~t con hc;tn ch€, 
xet v€ t6ng th€ v§n chua dap l'.rng yeu du 
ngay cang cao clia cong tac phong, ch6ng 
tham nhiing, tieu cµc. Cac nguyen nhan chli 
y€u la do m(>t s6 co quan, don vi trong b9 
may thµc ch§t chua hoan toan chuyen trach 
ma v§n dang hoc;tt d(>ng kiem nhi~m; quy 
dinh v€ th§m quy€n va tinh d9c l~p, trach 
nhi~m giai trinh clia cac co quan, don vi con 
thi€u d§y du, ro rang; d9i ngii can b9 thi€u 
va m9t s6 chua dap l'.rng yeu du r§t cao v€ 
chuyen mon, nghi~p V\l khi thµc hi~n nhi~m 
V\l phong, ch6ng tham nhiing, tieu cµc. 

Tu vi~c nghien c(ru quy dinh clia UNCAC, 
cac hu6ng d§n clia UNODC va tham khao 
kinh nghi~m t6 chuc CQCTCTN cua m(>t s6 
qu6c gia khac, c6 th€ gqi y phuong hu6ng 
va m9t s6 giai phap hoan thi~n mo hinh co 
quan, don vi chuyen trach phong, ch6ng 
tham nhiing, tieu C\fC cua Vi~t Nam hi~n nay 
nhu sau: 
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Thi'r nhdt, vJ mo hinh t6ng thi: nen gifr 
nguyen mo hinh da CO' quan, don vj chuyen 
trach phong, ch6ng tham nhiing, tieu cgc nhu 
hi~n nay, chi di€u chinh, cling c6 d€ kh~c 
ph\lc nhfrng t6n tc;ti, hc;tn ch€, qua d6 nang cao 
hi~u qua hoc;tt d<)ng clia toan th€ b9 may. 

Bai le, mo hinh hi~n nay clia Vi~t Nam 
khong xung d<)t v6i quy djnh clia UNCAC, 
khong phai la ngoc;ti l~ tren th€ gi6i, phu 
hc;rp v6i d~c thu clia h~ th6ng chinh tr! clia 
nu6c ta, bao dam tinh 6n djnh va cho phep 
phat huy sue mc;tnh t6ng hc;rp clia ca h~ th6ng 
chinh tr! trong cong tac phong, ch6ng tham 
nhiing, tieu C\fC. Them vao d6, b9 may CO' 
quan, don vi phong, ch6ng tham nhiing clia 
nu6c ta k€ ru khi chuy€n Ban chi dc;to Trung 
uong v€ phong, ch6ng tham nhiing sang trgc 
thu9c B9 Chinh tr! da chl'.rng to hoc;tt d<)ng 
kha hi~u qua; tuy v§n con m<)t s6 hc;tn ch€ 
nhung c6 th€ kh~c ph\lc duqc b~ng each di€u 
chinh, cling c6 m9t s6 thi€t ch€, th€ ch€. Vi~c 
chuy€n d6i sang mo hinh khac, vi d\l nhu 
mo hinh m<)t co quan d<)c l~p ch6ng tham 
nhiing nhu clia Singapore, hay mo hinh CO' 
quan phong, ch6ng tham nhiing thm)c Ngh! 
vi~n nhu Thai Lan, c6 th€ gay xao tr9n 16n, 
anh hu6ng d€n qua trinh cai each hanh chinh 
nha nu6c, va d~c bi~t Ia c6 th€ lam "m§t da", 
giam hi~u qua cu<)c chi€n ch6ng tham nhiing, 
tieu C\IC a nuac ta. 

Thz'r hai, vJ czing c6, hoim thi~n mo hinh 
hi~n nay, nen chu y m9t s6 v§n d€ sau: 

M9t la, vJ chz'rc ming, nhi~m V(I, quyJn 
hqn: c§n ti€p t\}c ra soat hoan thi~n co ch~ 
di€u hanh, ph6i hc;rp trong b9 may cac co 
quan, don vi chuyen trach phong, ch6ng 
tham nhiing, tieu C\IC d€ kh~c ph\lc nhfrng 
t6n tc;ti, hc;tn ch~ da neu i:J tren, C\l th€ Ia x6a b6 
S\l ch6ng cheo, bao dam hoc;tt d<)ng t~p trung, 
th6ng nh§t, d6ng b9 trong toan h~ th6ng. 

Lien quan d~n v§n d€ nay, c§n quy dinh 
ro hon vi tri, vai tro, chuc nang, nhi~m Vl,l, 

quy€n hc;tn cua rung co quan, don vi trong 
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b(} may; quy djnh C\l th~ hon ca ch~ chi d:;to, 
ph6i hgp gifra cac ca quan, don vj trong b9 
may v&i nhau, va v&i cac ca quan, t6 chuc 
khac cua h~ th6ng chinh trj. Cung dn nghien 
Clru m& r(}ng va tang tlu1m quy€n cho cac 
ca quan, don vi chuyen trach phong, phong, 
ch6ng tham nhiing, tieu cµc, d~c bi~t la Ban 
chi d:;io phong, phong, ch6ng tham nhiing, 
tieu C\fC dp trung uong Va dp tinh, Ctmg v<Ji 
d6 la Ban N(>i cbinh trung uong va Ban n(>i 
chinh dp tinh - v&i tu each la cac ca quan, 
don vj chuyen trach cong tac tham muu, ph\IC 
V\l ch6ng tham nhiing tieu C\fC. f)~c bi~t, nen 
nghien clr'u hi~n thµc hoa y tu&ng v€ vi~c 
thi~t l~p "don vi giam sat" tf\l'C thu(>c Ban 
chi di,io Trung uong v€ phong, ch6ng tham 
nhiing tieu cµc, v&i nhan sµ di€u d(>ng tir m(>t 
s6 don vi cua Ban N(>i chinh trung uong va 
ca quan, don vi chuyen trach phong, ch6ng 
tham nhiing khac, nh~m giup Ban chi d~o 
giam sat, ki~m soat, va d§y m~nh cac ho~t 
d(>ng phong, ch6ng tham nhiing, tieu cµc 
trong toan b9 h~ th6ng m(>t each quy€t li~t, 
kip thm, toan di~n, hi~u qua hon. 

Hai Iii, vJ tfnh i19c l<Jp va trach nhi~m giai 
trinh: Ciing dn ra soat cac van ban chinh 
sach, phap lu~t c6 lien quan nh~m ti€p l\IC 
hoan thi~n cac quy dinh d€ bao dam tinh 
d9c l~p va trach nhi~m giai trinh cua cac ca 
quan, don vi chuyen trach phong, ch6ng tham 
nhiing, tieu ClJC. cAn bao dam ~ng, cac don vi 
chuyen trach phong, ch6ng tham nhiing trong 
cac B9, nganh (Cong an, Thanh tra, Ki€m sat) 
c6 tinh d{>c l~p & muc d9 cao vm cac don vi 
khac, va th~m chi la vm ban Hinh d~o cac b9, 
nganh do, trong qua trinh thlJC hi~n cong tac 
phat hi~n, d~u tranh xir ly tham nhiing, tieu 
ClJC. Ben ci,inh d6, cAn lam ro ca ch€ thlJc hi~n 
tnich nhi~m giai trinh theo ca chi€u ngang va 
chi€u d9c, phu hgp v&i d~c thu cua tirng ca 

quan, don vi chuyen trach phong, ch6ng tham 
nhung, tieu cµc , tren nguyen t~c vira bao dam 
yeu du bao m~t thong tin, vira ki~m soat ch~t 
che quy€n lµc cua cac ca quan d6. 

Trong v§n d€ nay, cung dn nghien Clru 
thi~t l~p cac don vi chuyen trach phong, 
ch6ng tham nhiing, tieu cµc trong m(>t s6 ca 
quan nhu Ki~m toan Nha nu&c; xay d\l'Ilg Toa 
chuyen trach v€ ch6ng tham nhiing theo kinh 
nghi~m cua m{>t s6 nu&c nhu Bangladesh, 
Burundi, Cameroon, Nepal, Montenegro, 
Pakistan, Senegal, Sierra Leone, Slovakia, 
Sri Lanka va Thai Lan38 ••• 

Ba la, vJ ngu6n nhiin !~re: cAn d6ng thai 
b6 sung nguf>n nhan llJC Va nang cao trinh 
d(>, nang lµc chuyen mon cho d{>i ngu can b9 
cua t§t ca cac ca quan, don vj chuyen trach 
phong, ch6ng tham nhiing, tieu ClJC. cAn c6 
ca ch€ tuy€n d\lng, dao t~o, b6i du5ng ki~n 
thuc va ch€ d9 dai ng9 rieng cho d{>i ngii 
can b9 cua cac ca quan, don vj chuyen trach 
phong, ch6ng tham nhiing, tieu cµc d~ c6 th~ 
tuy~n ch9n, gifr chan duqc nhfrng nguai c6 
nang lµc chuyen mon, ph§m ch§t d~o due 
cao va tam huy€t v&i cong tac kh6 khan, 
phuc t~p nay. 

B6n la, vJ kinh phi hor;rt i19ng: cAn ra 
soat, hoan thi~n cac quy dinh phap lu~t v€ 
tai chinh, ngan sach d~ bao dam kinh phi 
thich dang cho ho~t d()ng hi~u qua cua cac 
ca quan, don vi chuyen trach phong, ch6ng 
tham nhiing, tieu ClJC. Trong v§n d€ nay, c6 
th€ xay dlJng ccr ch€ tai chinh chung cho ho~t 
d()ng cua ca b9 may, ho~c ca ch€ cho tirng ca 
quan, don vi trong b9 may, dlJa tren nguyen 
cic la cac ca quan nay c6 ngu6n kinh phi ho~t 
d()ng d§y du, 6n dinh, d{>c l~p. d€ c6 th~ tl,r 

chu trong ho~t d{>ng ma khong ph\l thu()c vao 
cac ca quan, t6 chuc cong quy€n nao khaco 
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no/topics/anti-corruption-courts; Duong Nguy~n (2023), Mo hinh TOa an chuyen trach vJ ch&ng tham nhzing 
m9t s6 qu6c gia tren thi giai, https://thanhtravietnam.vn/quoc-te/mo-hinh-toa-an-chuyen-trach-ve-chong-tham
nhung-mot-so-quoc-gia-tren-the-gioi-204070.html, truy c~p ngay 11/9/2023. 
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