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Tém tiit:

Trong bai viét ndy, cdc tac gia trinh bay, phén tich khai ni¢m, lam rd dac
trung va cdc yéu cau vai viéc thanh lap co quan chuyén trach chéng tham
nhiing theo quy dinh ctia Cong uéc Chong tham nhiing cua Lién hop quéc,
huéng din cia Co quan phong chéng t4i pham va ma tiy cia Lién hop
quoc; kinh nghi¢m t6 chirc co quan chuyén trach chdng tham nhiing & mot
s0 nude. Trén co sd d6, cac tac gia cling lién hé va ggi y phuong hudng, giai
phap hoan thién mé hinh co quan chuyén trach phong, chéng tham nhiing,
tiéu cuc & nudc ta.

Abstract:

Within this article, the authors introduce, analyze the concept of, clarify
the characteristics, and give out the requirements for the establishment of
a specialized anti-corruption authority according to the provisions of the
United Nations Convention against Corruption, guidance from the United
Nations Office on Drugs and Crime; and experience in the arrangement
of specialized anti-corruption authorities in a number of countries.
Accordingly, the authors also propose recommendations and solutions
to improve the modality of the specialized authority for preventing and
combating corruption and negativity in our country.

Viéc thanh ldp co quan chuyén trach
chéng tham nhiing (CQCTCTN) 14 yéu ciu
dugc nhidn manh trong Céng uéc Chéng
tham nhiing cia Lién hop qudc (the United
Nations Convention against Corruption -
UNCAC). Hién tai, d4 c6 hang trim qudc
gia thanh 14p thiét ché nay?, trong d6 c6 Viét
Nam. Tuy nhién, c6 mét s6 cau hoi dit ra d6
Ja: M6 hinh co quan chéng tham nhiing nao
can dugc thiét 1ap? M6 hinh nao chimg to

hiéu qua nhét & cac qudc gia? M hinh nao
1a phit hop nhat véi boi canh cia Viét Nam?
1. Khai niém, srr cin thiét va nhirng yéu
ciu chung d6i véi viée thanh lap co quan
chuyén trich chong tham nhiing

Theo Piéu 36 UNCAC, co quan chuyén
trach chéng tham nhiing (specialized anti-
corruption authorities/bodies) la “nhimmg
co quan hay ca nhan dwgc trao cho suw doc

1 Nghién ciru nay dugc tai trg béi Quy Phat trién khoa hoc va céng nghé quéc gia NAFOSTED) trong Dé tai

ma sb 505.01-2021.07.

2 Anticorruption Authorities (ACAs) Portal, https://www.acauthorities.org/about-anticorruption-authorities-acas-portal,
truy cép 10/9/2023; Jon S.T. Quah (2017), Anti-Corruption Agencies in Asia Pacific Countries: An Evaluation of their
Performance and Challenges, https://images.transparencycdn.org/images/2017_ACA_Background_Paper.pdf.
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lgp can thiét, can cir vao cdc nguyén tac co
ban ciia hé thong phdp ludt cia quéc gia
thanh vién, dé c6 thé thwc hién nhiém vu
[chong tham nhiing] mét cach c6 hiéu qua
va khong phai chiu bat ky sw anh huéng tréi
phap ludat nao. Déi ngii can bé cua cdc co
quan nay phai duoc dao tao va cung cdp
cdc phuwong tién vdt chat thich dang dé thue
hién nhiém vu’?

Nhu vay, khai niém CQCTCTN ham y
mot thiét ché chuyén lam nhiém vu ché'ng
tham nhiing.

Viéc thanh 1ap CQCTCTN trén thé gidi
xuat phat tir hai yéu té co ban d6 1a: (i) Yéu
cau thure té ctia cudc chién chéng tham nhiing,
va (i) Yéu cau tir viéc thyc thi cac diéu ude
quéc té va khu vuc vé chong tham nhung,
dac biét la UNCAC diéu ude quoc té hién
c6 hiéu lyc gan nhu véi moi qubc gia®.

Lién quan dén yéu t6 thir nhat, ké tir dau
thap ky 90 cua thé ky XX, khi chong tham
nhiing tré thanh mdi quan tim toan ciu, cong
dong qudc té da sém nhan thiy ring, néu chi
sir dung céc thiét ché thuc thi phap luét thong
thuong 1a khéng du dé chéng tham nhiing
hiéu qua, bai tham nhiing la hién tugng xa
hoi rat phirc tap, c6 nguyén nhan chu yéu
tir sy tha hod ciia by mdy cong quyén. Vi
vdy, bén canh cic thlet ché thuc thi phap
luat thong thuong, can phai c6 mot thlet ché
chuyén trach chéng tham nhiing®. Vé van dé
nay, Két luan va Khuyén nghi ciia Hoi nghi
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lan thir nhat danh cho céc quan chic chuyén
trach chong tham nhiing [& chau Au], dién ra
6’ Strasbourg (Phap) vao thang 4/1996 da néu
:“Tham nhung la mot hién tuwgng ma viéc
ngan chan, diéu tra va truy té can diege tiép
can trén nhiéu trinh do, sir dung kién thirc va
ky nang cu thé tir nhiéu linh vuee khac nhau
(ludt tai chinh, kinh té, ké todn, ky su dan
dung...). Do doé, méi quéc gia can cé cdc
chuyén gia chuyén trach vé da:u tranh chong
tham nhiing. Ho phai c6 dii so !ua'ng va dicgc
cung cdp cdc nguon lc vt chat thich hop ™.

Xuét phét tir cach tiép cén ké trén, yéu
cau thanh 1ap CQCTCTN da duogc néu trong
mot loat vin kién vé chong tham nhiing dugc
thong qua boi cic t6 chirc quc té va khu
vuc. Vi du, Piéu 20 Cong udc Luat Hinh sy
vé tham nhiing ciia Hoi dong chau Au nam
1999 quy dinh’: “Moi nwde thanh vién phai
ap dung cdc bién phap co thé can thiét dé
bao dam rang cé cdc t6 chicc chuyén trach
chéng tham n]mng Cdc t6 chirc nay can co
su déc Idp can thiét phit hop véi cdc nguyén
tdc o ban cia hé théng phdp ludt ciia moi
quéc gia dé co thé thie hién cdc chirc ndng
cia minh mét cdch hiéu qua va khong phai
chiu bat ky dap lee nao. Moi quéc gia phai
bdo dam rang nhdn vién ctia cdc t6 chiec do
dicoc dao tao va co di ngué‘n liee tai chinh
cho cdc nhiém vu ciia ho”. Diéu 3 Cong udc
Lién My vé chong tham nhiing nim 1996 cta
Té chirc cac qudc gia chau My* ciing kéu goi

Ay 46

céc qudc gia thanh vién thiét 13p “cdc co quan

Y Lién hop qudc, Cong wée Chéng tham nhiing (ban tiéng Anh: UN Convention against Corruption), tai https:/
www.unodc. org/documems.’treanestNCACfPubl|catlons/Convenllon!08-50026 E.pdf.

9 Tinh dén 18/11/2021, da c6 189/192 nudce thanh vién Lién hgp quéc tham gia UNCAC, https://www.unodc.org/
unodc/en/corruption/ratification-status.html, truy cap ngay 11/9/2023.

% Xem: Pham Thj Bich Ngoc (2022), Cdc mé hinh COCTCIN trén thé gii va ggi mo cho Viét Nam, Luan vin
Thac st ludt hoc, bao vé tai Khoa Luit, Pai hoc Quéc gia Ha Ngi.

9 COE, First conference for law-enforcement officers specialised in the fight against corruption Strasbourg, 24-

25 April 1996.

" Council of Europe, Criminal Law Convention on Corruption, https://rm.coe.int/168007f3f5, truy cdp ngay

11/9/2023.
% OAS,

Inter-American Convention against Corruption,

http://www.oas.org/en/sla/dil/inter_american_

treaties_B-58_against_Corruption.asp, truy cip ngay 11/9/2023.
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gidm sat nham ngan ngira, phat hién, trimg
phat va xéa bo cac hanh vi tham nhiing”.
Cong udc cia Lién minh chau Phi vé phong,
chéng tham nhiing nam 2003° ciing yéu cau
cic quic gia thanh vién “bdo dam rang cé
cac COQCTCTN va cac hanh vi pham tgi lién
quan, voi nhitmg nhan vién dwoc dao tao
va nguon lwc day di dé thuc hién hiéu qua
nhiém vu cua ho’'.

Riéng UNCAC dé danh hai diéu dé quy
dinh vé CQCTCTN. Ngoai Dleu 36 (da dan
& trén), DPiéu 6 UNCAC yéu cau “méi quoc
gia thanh vién bao dam viéc co mét co quan
hodc mét s6 co quan khi thich hop, cé trdch
nhiém phong ngira tham nhiing” (khoan 1),
déng thoi phai “théng bdo cho Téng Thur ky
Lién hop quoc tén va dia chi cia mét hodc
nhiéu co quan cé tham quyén cé trach nhiém
phong ngira tham nhiing” (khoan 3).

Nhu vay, UNCAC da xem viéc thanh lap
CQCTCTN la mét nghia vu rang budc véi
cac qudc gia thanh vién. Trong van dé nay,
méc du khong quy dinh vé md hinh chung
va vé sb lugng CQCTCTN, UNCAC khuyén
nghi cac qudc gia thanh vién cin “dank cho
cdc co quan co trach nhiém phong ngira tham
nhiing sw doc lap can thiét trén co sé phit
hop vdi cdc nguyén tic co ban ciia phap luat
nudce minh nham giip cho nhitmg co quan
nay cé thé thuc hién chirc nang ciia minh mét
cach hiéu qua va khéong chiu bét ky sw anh
hwong trai phdp ludt nao”, cing nhu phai
bao dam cho cic co quan nay “cdc phuong
tién vat chat va déi ngii can bo chuyén trach

can thiét cting nhuw viéc dao tao dgi ngii can
bé nay deé ho cé thé thyc hién chirc nang cia
minh” (khoan 2 Diéu 36).

2. Céc huéng din ciia Co' quan phong chéng
toi pham va ma tiy ciia Lién hop quéc

Co quan phong chéng tdi pham va ma
tiy cua Lién hop qudc (the United Nations
Office on Drugs and Crime - UNODC) c6
chirc niing nghién ciru va hd trg cic qudc gia
thanh vién xay dung va thuc hién cac giai
phap hiéu qua dé phong chdng toi pham va
ma tiy'°, bao gdm tdi pham tham nhiing.
D¢ thyc thi trach nhiém d6, UNODC da ban
hanh hai van kién huéng dan doé la Huong
dan Igp phdp vé thuc thi Céng wéec Chong
tham nhiing cua Lién hop quéc ' vao nam
2006, va Huong dan ky thuat vé viéc thuee thi
Cong wéec Chong tham nhiing cua Lién hop
quéc'? vao nam 2009.

Trong ca hai ban Huéng din néu trén,
UNODC déu nhic lai yéu cau cia UNCAC
v6i céc quoc gia laphai thanh lap CQCTCTN,
vidoé la mot yéu t6 cot yéu trong chién lugc
tong thé vé phong ngira tham nhiing cua céc
qudc gia, phai bao dam tinh doc 1ap ciing nhu
ngudn nhan lrc duge dao tao va cac phuong
tién vat chat thich dang dé thiét ché d6 hoat
dong hiéu qua®. Hai Huéng din nay ciing
dong thoi cho ring, dé thuc hién cac Diéu
6 va 36 cia UNCAC, cac qudc gia thanh
vién c6 thé thanh lap mot co quan duy nhét
hodc nhiéu CQCTCTN". Huéng din nam
2006 néu rang, d6 c6 thé 1a mot co quan méi

? AU, African Union Convention on Preventing and Combating Corruption, https://au.int/en/treaties/african-
union-convention-preventing-and-combating-corruption, truy cdp ngay 11/9/2023.
' UNODC: Who we are and what we do, https://www.unodc.org/documents/Advocacy-Section/UNODC-at-a-

glance_PRINT.pdf, truy cap ngay 11/9/2023.

1 UNODC (2006, revised 2012), Legislative guide for the implementation of the United Nations Convention
against Corruption, https://www.unodc.org/documents/treaties/lUNCAC/Publications/LegislativeGuide/UNCAC_

Legislative_Guide_E.pdf.

12) UNODC (2009), Technical guide to the United Nations Convention against Corruption, https://www.unodc.
org/documents/treaties/UNCA C/Publications/TechnicalGuide/09-84395_Ebook.pdf, truy cdp ngay 11/9/2023.
13 UNODC (2006, revised 2012), tidd, doan 462, 464, 465; UNODC (2009), tidd, phén I.

4 UNODC (2006, revised 2012), tidd, doan 463; UNODC (2009), tidd, phén I.
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ddc lap hoan toan hodc mét co quan hién cé
nhung dugc chi dinh [am CQCTCTN'. Ban
Huéng dan nam 2006 ciing dong thoi goi v:
“Trong mét sé tricong hop, mét CQCTCTN
c6 thé la can thiét dé bat dau ddu tranh chéng
tham nh:‘ing voi hoat dong ré rang va tap
trung”; tuy nhién, “ ong truong hop khac,
viéc mé réng tham quyén ciia mét co quan
hién co sang hoat dong chuyén trach chong
tham nhiing lai la can thiét™s. Pi siu hon,
Hudng dan nam 2006 cho ring, viéc thanh
lap cac CQCTCTN mdi c6 thé phan tac dung
néu diéu d6 dan dén viéc chong chéo vé tham
quyén voi cac co quan khac'’; tuy nhién,
trong trudng hop mo rong thim quyén chong
tham nhiing cho mét co quan hién cé thi, “co
quan nay phai la mét bg phan chuyén trach
trong luc lwong canh sat, co quan cong 16,
co quan tw phdp hodc co quan khac (vi du
nhuw co quan hanh chinh)’"'®.

Hudéng din nim 2009 ciing luu y cac
quéc gia thanh vién UNCAC can phai dénh
gia tinh hinh trong nudc mét cach ky cang
trude khi quyét dinh thiét 1ap hay sira déi
mé hinh té chirc CQCTCTN, khong nén
don gian sao chép mo hinh cua nudc khéc,
do diéu kién, hoan canh ctia mdi nuéc cé
thé khac nhau'®. Viéc danh gia tinh hinh
trong nudc bao gbm mirc do nghiém trong
ctia nan tham nhiing, chién lugc chéng tham
nhiing va céc ngudn luc cé thé dugc sur
dung dé chong tham nhiing ctia qudc gla-"
I—Iu'(mg din nam 2009 cung goi mo mot sé
yéu té hiru ich véi cac qudc gia trong viéc
thanh 1ap hay khong thanh lap CQCTCTN
méi, c6 thé tom tit nhu sau:

15 UNODC (2006, revised 2012), tidd, doan 463.
16) TIdd.

D Tldd.

18 Tldd.

19 UNODC (2009), tidd, phén IL1.

20) Tldd.

20 Tldd.

2 Tldd.
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Ciac yéu t6 c6 thé din dén viéc thanh lap
mo6t CQCTCTN méi bao gdm?':

- Viéc thanh l4p co quan méi la can thiét
cho mét khéi dau méi va dé thé hién mot
cam két méi. CQCTCTN méi d6 la can thiét
dé thuc thi nhimg quyén han méi phu hop
vai hoan canh hién tai.

- Nhitng co quan hién tai da bi mat uy tin
va khé c6 thé khic phuc su tri tré cia ching.

- Nhirng co quan hién tai khéng cé doi
ngti can bd coé nhirng chuyén moén va ky nang
can thiét cho nhiém vu mdi.

Cac yéu td c6 thé din dén viéc duy tri,
cung cd cac co quan hién cé ma khéng cin
thanh 1ap mét CQCTCTN méi bao gom?:

- Cac co quan hién tai da c6 co s&, nhan
vién dugc dao tao, quyén ning phap ly, thui
tuc ndi bo..., diéu ma néu thanh lap co quan
méi thi s& phai xay dung tir dau, do d6 ¢
thé dan dén rui ro 1a mat da trong hoat dong
chdng tham nhiing;

- Nhitng co quan hién tai dat dugc mic
dé tin cdy cao va chi cn sira d6i mot sé quy
dinh trong t6 chirc, hoat dong 1a cé thé tang
cuong hiéu qua hoat dong cua ho;

- Viéc tao ra mdt co quan mai dat ra mot
tinh thé khé xtr vé viéc liéu nén hay khéng
nén duy tri hay bai bo cac co quan hién hanh.
Cu thé, néu tiép tuc duy tri cic co quan hién
hanh thi c6 thé tao ra cang thing va xung dot
tiém nang véi co quan méi, nhung x6a bo thi
chic chin s& bi phan déi bai nhing co quan
hién hanh.

NGHIENCUU |
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Vé nhiém vu, quyén han cua CQCTCTN,
theo Huéng dan nim 2009%, tly theo cic
quoc gia, c6 thé giao mot hoac nhiéu nhiém
vu cho CQCTCTN, tir diéu phdi, phong
ngira dén diéu tra va truy t6 hanh vi tham
nhiing. Trong trudng hgp dugc giao quyén
han diéu tra tham nhiing, CQCTCTN phai
¢6 kha nang m& mot cudc dleu tra theo sang
kién riéng, cling nhu c6 quyen yéu cau cic
co quan, chu thé khic cung cap théng tin,
tai liéu, 10i khai, chitng cir dé phuc vu hoat
dong diéu tra.

Huéng din nim 2009 nhin manh tinh
ddc 1ap cia CQCTCTN, thé hién qua nhitng
van dé sau day**: Quy tic va thu tuc bd
nhiém, nhiém ky, mién nhiém déi véi chirc
vu lanh dao va vai viéc chi dinh nhéan vién
cao ci:ip khac, thanh ph%m cua co quan, cac
nguon luc tai chinh ph hop, tién luong cho
can bd, ché do tuyén dung, thu tuc, nghia vu
dinh ky bao cédo ddi véi mét co quan khac,
ching han nhwr co quan lap phap; co ché hop
tac va trao ddi thong tin vdi cac co quan
khac; co ché huy dong sy tham gia cua céc
t6 chirc x3 hoi va cac phuong tién truyén
thong; viéc bao vé cac co quan va nhén vién
cua co quan khoi cac vu kién dan su khi
hanh dong theo dung thim quyén... Hudng
dan nam 2009 ciing luu y 14 cac bién phap dé
bao dam su doc lap cua cac CQCTCTN nén
dugc dua vao cac van ban luét chir khong
phai la van ban phap quy (ma c6 thé dé dang
thay d6i). Piéu nay 1a dé ting cudng vi thé
cia CQCTCTN, ciing nhu bao dam tam ly
on dinh cia d6i ngii can bo?.

Hudng din nim 2009 dic biét luu y dén
viéc bao vé cac CQCTCTN khoi nhitng anh

2 UNODC (2009), tldd, phén I1.2.
) UNODC (2009), tldd, phén I1.4.
29 Tldd.

260 UNODC (2009), tldd, phan IL.1.
) Tidd.

 UNODC (2009), tldd, phén I1.4.
2% UNODC (2009), tldd, phan IL6.
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hudong khong chinh déng dén cac hoat dong,
nhit 1a hoat dong diéu tra ti pham?. Theo
d6, & mot sé qudc gia, cac CQCTCTN khong
phai xin phép hay bao cdo cho lanh dao cap
trén, ching han nhu ngudi dimg dau co quan
diéu tra hay cong t4... khi mé céc cudc diéu
tra tham nhiing?’.

Bén canh tinh doc lap, Huéng dan nim
2009 déng thoi nhan manh trach nhiém giai
trinh cua cac CQCTCTN. Trach nhiém giai
trinh cia CQCTCTN c6 thé thé hién qua ché
dd bao cao hodc giam sat, danh gia cua cac
co quan nha nudc khac, chfﬁmg han nhu Nghi
vién hay Toa an. Tuy nhién, viéc thuc hién
trach nhiém giai trinh phai ton trong yéu cau
giir bi mat cia céng tac chong tham nhiing®.

Lién quan dén viéc xay dung va dao tao
ddi ngii can bo cho cac CQCTCTN, Hudng
dan nam 2009 cho ring®, cac quéc gia can
xem xét cho phép cac CQCTCTN xay dung
chinh sach vé ngudén nhén luc cho minh,
trong dé xac dinh sb luong, trinh do chuyén
mon cua cac nhan vién, cac chuyén nganh
can thiét, cling nhu tha tuc tuyén dung va céc
yéu cau khac. Tuy nhién, dé minh bach, céc
CQCTCTN ciing can cong khai thu tuc tuyén
dung va bd nhiém can bo. Céc qu()c gia cling
can quan tim dén hé théng phu cép cho cac
CQCTCTN dé dam bao c6 thé tuyén dung
va giir chan nhirng can b c6 nang luc. Lién
quan dén viéc dao tao, cac quéc gia can luu
y rang tat ca cac can bd cia CQCTCTN déu
can dugc dao tao, ca vé chuyén mén thong
thuong va kién thirc chuyén sau vé chéng
tham nhiing. Bén canh dd, chuong trinh dao
tao can bao gdm noi dung vé tinh liém chinh
va dao dirc cong vu.



3. Cic md hinh co quan chuyén trach
chong tham nhiing trén thé giéi

Do quy dinh mé trong Piéu 6, Diéu 36
cua UNCAC, khéng ¢6 mé hinh CQCTCTN
duy nhét dugc ap dung chung cho moi quéc
gia. Trong thuc té, theo cach phan loai dua
trén chirc ning, cé thé chia cac CQCTCTN
trén thé giéi hién nay thanh 03 nhém co
ban do6 1a*: (i) Cac co quan da chirc ning;
(ii) Céc co quan chi cé tham quyén thyc thi
phap luat ch(mg tham nhiing (diéu tra va/
hoac truy td): (iii) Céc co quan chi ¢6 thim
quyén vé phong ngtra tham nhiing (gido duc,
tang cuong nhan thuc). Tuy nhién, can cir
vép vi tri, vai tro trong bd mdy nha nudc, c6
thé chia cac CQCTCTN trén thé giGi thanh
03 mé hinh chu yéu dé 1a*": (i) M6 hinh
Nghi vién, trong d6 CQCTCTN truc thudc
nhanh lap phap, dugc Nghi vién thanh lap
va chiu trach nhiém truéc Nghi vién. Hiéu
qua ciia mo hinh nay phu thudc nhiéu vao
vai trd clia co quan lap phap d6i voi hanh
phap. Néu co quan lap phap khoéng dit manh
dé kiém ché va déi trong quyén luc véi hanh
phép thi mé hinh nay kho phat huy tac dung.
(i) M6 hinh co quan ddc trach chong tham
nhiing truc thudgc Chinh phu, chiu trach
nhiém truc tiép trudc Chinh phu, dugc giao
ca nhiém vy phong ngira va diéu tra tham
nhiing (dién hinh la Cuc diéu tra tham nhiing
cua Singapore (CPIB)). Theo mé hinh nay,
co quan dic trach chéng tham nhiing c6 thé
dugc trao quyén diéu tra hodc ca quyén diéu
tra va truy t6 toi pham tham nhiing (vi du nhu
Uy ban dgc lap chéng tham nhiing ctia Hong
Kong - ICAC, Uy ban Diét trir tham nhiing
cua Indonesia - KPK). (iii) M6 hinh da co
quan, trong d6 Nha nuéc sir dung cic co
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quan thanh tra, giam sat, kiém toan... 1am luc
lugng nong cbt trong phat hién tham nhiing;
khi cé ddu hiéu hinh su, hd so vu viée duge
chuyén sang co quan diéu tra va cong td. Mo
hinh nay phé bién & nhiéu nuéc, nhu Ai Cap,
Han Quéc, Trung Quéc, Viét Nam...

Bén canh c4dc mé hinh chi yéu néu trén,
c6 qubc gia khéng thanh lap CQCTCTN,
dya trén quan diém cho ring, tham nhiing
cling nhu céc toi pham khic, cé thé dugc
phong ngira néu hiéu qua quan trj céng dugc
ting cudng; va dua trén thuc té 1a tinh hinh
tham nhiing & cac nuéc d6 khong nghiém
trong, cac co quan thuc thi phap luét cua cac
nudc dé da c6 da thim quyén va nang luc
dé chong toi pham, bao gom téi pham tham
nhiing, vi vy, khong can thiét phai thanh lap
mot thiét ché riéng.

Ciing can luu y ring, viéc phan chia cac
mo hinh cac CQCTCTN nhur trén chi mang
tinh twong d6i. Nghién ciru vé cic CQCTCTN
trén thé gidi, cé thé xac dinh mét sé yéu to
chung tic dong dén mé hinh va hiéu qua hoat
dong cua cac co quan nay, cu thé nhu sau:

Mét la, quyét tam chinh tri vé chong
tham nhiing. Py 1a diéu kién tién quyét cho
viéc thanh ldp va hiéu qua hoat dong cua
CQCTCTN. Quyét tdm chinh tri can dugc
thé ché hoa qua cac quy dinh vé vi tri, vai
trd, chirc nang, nhiém vu, quyén han cua
CQCTCTN trong hé thng phép luét, ciing
nhur viéc phan bd ngudn nhan lyc va tai chinh
cho cac CQCTCTN™.

Hai la, tinh déc lgp cia COCTCTN. Tinh
“doc lap” cuia CQCTCTN chi la sur doc lap
twong doi, theo nghia, co quan nay khong
phai chiu sy chi phdi tiy tién cua bét cir co

3 QECD (2008), Specialized Anti-Corruption Institutions, Review of Models: Anti-Corruption Network for

Eastern Europe and Central Asia, p. 31.
3 OECD (2008), tldd, tr. 31,

) “Antl-Comlptlon commissions as a tool for good governance: Without political will, it isn’t worth it” (Cac uy
ban chéng tham nhiing véi tr céch 1a mot cong cu dé quan trj tét: V6 nghia néu khéng c6 quyét tim chinh trj),
https://www.forest-trends.org/wp-content/uploads/imported/3-anti-corruption-commissions-pdf.pdf.
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quan, t6 chirc ndo. Theo Huéng din nim
2009, tlnh dgc lap cua CQCTCTN bao ham
doc lap vé co cau to chirc, quy trinh tuyen
dung, bd nhiém nhén sy, thidm quyen diéu tra
va ngén sach hoat dong*.

Ba la, trach nhiém giai trinh cua
COCTCTN. Trong khi tinh doc lap l1a diéu
kién khong thé thiéu thi trach nhiém giai trinh
duogc xem nhu mot “déi trong” dé bao dam
tinh minh bach, sy liém chinh va niém tin
vao hoat dong cia CQCTCTN*. CQCTCTN
can ¢6 nhimg co ché trach nhiém giai trinh rd
rang bao gém trach nhiém giai trinh vdi céac
co quan hanh phép, ldp phap (thy thudc vao
mé hinh cia CQCTCTN) va véi céc thiét ché
giam sat cua nguol dan. Vi duy, CQCTCTN
doc 1ap cia bang New South Wales, Uc phai
chiu trach nhi€ém giai trinh véi 02 Gy ban giam
sat ngi bo va 02 uy ban giam sat bén ngoai.
Hay ICAC Hffmg Kéng phai chiu su giam sat
cua 04 uy ban doc lap, bao g(’jm dai dién cua
cac td chirc xa hoi®.

Bén la, tham quyén cia CQCTCTN.
Viéc trao tham quyén diéu tra rong cho
CQCTCTN sé tang cuong hiéu qua cua co
quan nay*. Vé nguyén tic, dé bao dam hiéu
qua hoat dong, cac CQCTCTN cén dugc trao
thdm quyén diéu tra, t5i thidu 14 quyén diéu
tra ban dau, doi v6i bt cir nghi can tham
nhiing nao. Bén canh nhimg tham quycn pho
bién nhu tim kiém, luc soat, tiép can hd so,
bao cao tai chinh, tai khoan ngan hang, tai
liéu vé nhan chimg, phong toa tai san va tam
gur gidy t&r tiry thin, ho chiéu, bao vé ngum
t6 céo, giam sat thu nhp va tai san, nhleu
quéc gia trao cho CQCTCTN thim quyén

) OECD (2008), tldd, tr. 30.

tiép cén thong tin tinh bao, nghe 1én, diéu tra
giang bay (sting operations)®’.

Nam la, c6 s phéi hop chat ché véi cdc
co quan, t6 chirc khdc. No luc don 1& cua
CQCTCTN khéng thé 1am nén thanh cong
ctia cudc chién chéng tham nhiing, bdi cong
tac phong, chéng tham nhiing rat khé khan,
phirc tap, ludn doi hoi sy vao cude dong thoi,
mot cach tich cuc va c6 trach nhiém cua
nhiéu chu thé khac nhau. N6i cach khac, phai
c6 co ché phéi hop chit ché trong hoat dong
gitra CQCTCTN va nhiéu co quan, to chirc
khac c6 lién quan.

4. Hoan thién mé hinh co quan chuyén
trach phong, chéng tham nhiing, tiéu cuc
& Viét Nam hién nay

O Viét Nam, tir naim 2007, Pang va Nha
nude da thiét 1ap cac CQCTCTN (hién nay
dugc bd sung thém cong tic phong, chdng
tiéu cuc). Péi chiéu véi cach phan loai néu
trén, hién nay Viét Nam dang dap dung mo
hinh da CQCTCTN, trong dé bao goém: (i)
Céc co quan, don vi chuyén trach lanh dao,
chi dao cong tic phong, chong tham nhiing,
tiéu cuc (Ban chi dao trung wong va cac ban
chi dao cap tinh vé phong, chéng tham nhiing,
tieu cuc); (i) Cac co quan, don vi chuyén
trach cong tic tham muu, phuc vu chéng
tham nhiing ti€éu cuc (Ban NGi chinh trung
uong, cac Ban ndi chinh tinh/thanh uy truc
thudc trung uong); (iii) Cac co quan, don vi
vira chuyén trach vé cong tac tham muru, phuc
vy, vira chuyén trach vé céng tac phat hién,
dAu tranh xir Iy tham nhiing, tiéu cuc (Uy ban
Kiém tra DPang céc cép; Kiém toan Nha nudc;
Cuc Phong, chéng tham nhiing thugc Thanh

* Institute of Governance Studies, BRAC University (2007), Institutions of Accountability Anti Corruption Commission,
tr.31, https://www.academia.edu/35812229/Institutions_of_Accountability_Anti_Corruption_Commission.

% OECD (2008), tldd, tr. 30.

36 T Georgia (2014), Anti-Corruption Agencies: International Experience and Reform Option for Georgia, p.
23, https://www.oecd.org/corruption/anti-bribery/OECD-ACN-Georgia-Round-4-Monitoring-Report-ENG.pdf.
3 Gabriel Kuris (2015), Watchdogs or guard dogs: Do anti-corruption agencies need strong teeth?, Policy and

Society, 34:2, pp. 125-135.
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tra Chinh phu; Cuc Canh sat diéu tra tji pham
vé tham nhiing, kinh té, buon lau thuoc Bo
Cong an; Vu Thuc hanh quyén cong té va
kiém sat diéu tra 4n tham nhiing, chirc vu cia
Vién kiém sat nhan dan tdi cao).

Cé thé thay, mé hinh da CQCTCTN cua
Viét Nam khong xung dot véi quy dinh cua
UNCAC va cuing khong phai 1a ngoai 1€ trén
thé gidi. Thiét ké cia m6 hinh nay va thuc té
van hanh trong nhimg nam qua cho théy, diy
14 mo hinh phu hop véi dic thu thé ché chinh
tri ctia Viét Nam, cho phép phat huy sirc manh
tong hop cuia ca hé théng chinh tri trong cong
tac phong, chdng tham nhiing, tiéu cuc.

Du vdy, m6é hinh CQCTCTN cua Viét
Nam van con mot sd han ché, cu thé nhu:
Thir nhat, hoat dong cua cic co quan, don vi
trong bo may doi khi con chdng chéo, thiéu
tap trung, thong nhat, dong bd. Nguyén nhan
chii yéu 1a do vé mit td chirc c6 nhiéu ting
nic trong khi co ché diéu hanh, phbi hop vin
con thiéu cu thé, chit ché. Thir hai, hiéu qua
hoat dong cua bd may c6 mét con han che
xét vé toéng thé van chua dap (mg yéu ciu
ngiy cang cao cua céng tic phong, chéng
tham nhiing, tiéu cuc. Cac nguyén nhéan chu
yéu 1a do mét sb co quan, don vi trong bd
may thuc chit chua hoan toan chuyén trach
ma van dang hoat dong kiém nhiém; quy
dinh vé thim quyén va tinh doc lap, trach
nhiém giai trinh cua cac co quan, don vi con
thiéu day du, rd rang; ddi ngil can bd thleu
va mdt sb chwa dap tng yéu ciu rét cao vé
chuyén mén, nghiép vu khi thuc hién nhiém
vu phong, chéng tham nhiing, tiéu cuc.

Tir viéc nghién ciru quy dinh cia UNCAC,
cic huéng din ciia UNODC va tham khéo
kinh nghiém tb chirc CQCTCTN ctia mét s6
quéc gia khéc, c6 thé goi y phuong huéng
va mot sb giai phap hoan thién mé hinh co
quan, don vi chuyén trich phong, chéng
tham nhiing, tiéu cyc cua Viét Nam hién nay
nhu sau:
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Thir nhét, vé mé hinh rcfng thé: nén gilr
nguyén mo hinh da co quan, don vi chuyén
trach phong, chong tham nhiing, tleu cuc nhu
hién nay, ch1 diéu chinh, cung cb dé khic
phuc nhimg tdn tai, han ché, qua dé ning cao
hiéu qua hoat ddng cuia toan thé b may.

Ba&i 1€, mo hinh hién nay cua Viét Nam
khong xung dot véi quy dinh cia UNCAC,
khong phai 1a ngoai 1é trén thé gidi, phu
hop vai dac thu cua hé théng chinh tri cua
nudc ta, bao dam tinh 6n dinh va cho phép
phat huy strc manh téng hop ciia ci hé théng
chinh tri trong céng tac phong, chong tham
nhiing, tiéu cuc. Thém vao do, b may co
quan, don vi phong, chong tham nhiing cua
nudc ta ké tir khi chuyén Ban chi dao Trung
uong vé phong, chng tham nhiing sang truc
thugc B9 Chinh tri da chimg to hoat dong
kha hiéu qua; tuy vin con mot s6 han ché
nhung c6 thé khic phuc dugc bing cach diéu
chinh, ciing c6 mot s thiét ché, thé ché. Viéc
chuyén déi sang mé hinh khac, vi du nhu
mé hinh mét co quan déc lap chong tham
nhiing nhu cua Singapore, hay mé hinh co
quan phong, chong tham nhiing thudc Nghi
vién nhu Théi Lan, c6 thé giy xdo tron 16m,
anh huong dén qua trinh cai cach hanh chinh
nha nudc, va dic biét la cé thé 1am “mat da”,
giam hiéu qua cudc chién chong tham nhiing,
tiéu cuc ¢ nudc ta.

Thir hai, vé cling co, hoan thién mé hinh
hién nay, nén chu y mt so van dé sau:

Mét la, vé chirc nang, nhiém vu, quyé:n
han: Cin tiép tuc ra soat hoan thién co ché
diéu hanh, phéi hop trong bé may cic co
quan, don vi chuyén trach phong, chong
tham nhiing, tiéu cuc dé khic phuc nhimg
ton tai, han ché d4 néu & trén, cy thé 1a x6a bo
su chong chéo, bao dam hoat dong tap trung,
thdng nhit, dong bo trong toan hé thong.

Lién quan dén van dé nay, can quy dinh
rd hon vi tri, vai tro, chirc nang, nhiém vy,
quyén han cua tirng co quan, don vi trong
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bd may; quy dinh cu thé hon co ché chi dao,
phdi hop gitta cic co quan, don vi trong bd
may véi nhau, va véi cic co quan, té chirc
khéc ctia hé théng chinh tri. Ciing can nghién
clru m& roéng va ting thim quyén cho céc
co quan, don vi chuyén trach phong, phong,
chéng tham nhiing, tiéu cuc, dac biét 1a Ban
chi dao phong, phong, chéng tham nhiing,
tiéu cuc cap trung vong va cép tinh, cung véi
do 1a Ban Néi chinh trung wvong va Ban néi
chinh cdp tinh - véi tu cach la céc co quan,
don vi chuyén trach céng tac tham muu, phuc
vu chéng tham nhiing tiéu cuc. Pic biét, nén
nghién ciru hién thuc hoa y tudng vé viéc
thiét 1ap “don vi gidm sat” truc thuéc Ban
chi dao Trung wong vé phong, chéng tham
nhiing tiéu cuc, v&i nhan su diéu dong tir mot
s6 don vi cia Ban Noi chinh trung wong va
co quan, don vi chuyén trach phong, chéng
tham nhiing khac, nham giup Ban chi dao
giam sat, kiém soat, va diy manh cac hoat
dong phong, chong tham nhiing, tiéu cuc
trong toan bo hé théng mot cach quyét liét,
kip thoi, toan dién, hiéu qua hon.

Hai la, vé tinh déc ldp va trach nhiém giai
trinh: Ciing can ra soat cac van ban chinh
sach, phap luat cé lién quan nhim tiép tuc
hoan thién cic quy dinh dé bao dam tinh
doc lap va trach nhiém giai trinh cua céac co
quan, don vi chuyén trach phong, chéng tham
nhiing, tiéu cuc. Can bao dam ring, cic don vi
chuyén trach phong, chéng tham nhiing trong
cac B, nganh (Cong an, Thanh tra, Kiém sat)
c6 tinh ddc lap & mirc d§ cao vai cac don vi
khac, va tham chi 1a vai ban 1anh dao cac bo,
nganh do, trong qua trinh thuc hién cong tac
phat hién, ddu tranh xir Iy tham nhiing, tiéu
cuc. Bén canh d6, can lam rd co ché thuc hién
trach nhiém giai trinh theo ca chiéu ngang va
chiéu doc, phii hop véi dic thi cia timg co

quan, don vi chuyén trach phong, chéng tham
nhiing, tiéu cuc, trén nguyén tic vira bao dam
yéu cau bao mat thong tin, vira kiém soat chit
ché quyén luc cua céac co quan do.

Trong van dé nay, ciing can nghién ciru
thiét 1ap cac don vi chuyén trach phong,
chong tham nhiing, ti€u cuc trong mot sb co
quan nhu Kiém toan Nha nudc; xay dung Toa
chuyén trach vé chéng tham nhiing theo kinh
nghiém cua mét sé nudc nhu Bangladesh,
Burundi, Cameroon, Nepal, Montenegro,
Pakistan, Senegal, Sierra Leone, Slovakia,
Sri Lanka va Thai Lan?...

Ba la, vé ngztén nhan lice: Can déng thoi
bd sung nguf“:on nhan lyc va nang cao trinh
dd, nang luc chuyén mon cho doi ngii can bo
clia tat ca cac co quan, don vi chuyén trach
phong, chéng tham nhiing, tiéu cuc. Can cé
co ché tuyén dung, dio tao, bdi dudng kién
thirc va ché d¢ dai ngd riéng cho doi ngi
can bg cua cac co quan, don vi chuyén trach
phong, chong tham nhiing, tiéu cuc dé co thé
tuyén chon, gitr chan dugc nhirng ngudi c6
ning lyc chuyén mén, phdm chéat dao dirc
cao va tim huyét véi cong tac kho khian,
phirc tap nay.

Bén la, vé kinh phi hoat dong: Cén ra
soat, hoan thién cic quy dinh phap luat vé
tai chinh, ngan sach dé bao dam kinh phi
thich dédng cho hoat dong hiéu qua cua céc
co quan, don vi chuyén trach phong, chéng
tham nhiing, tiéu cuc. Trong van dé nay, c6
thé xay dung co ché tai chinh chung cho hoat
dong cua ca bd may, hodc co ché cho tirng co
quan, don vi trong b may, dua trén nguyén
tic la cac co quan nay co ngudn kinh phi hoat
dong day du, én dinh, doc lap, dé c6 thé tu
chu trong hoat .dong ma khong phu thuge vao
céc co quan, td chirc cong quyén nao khaco

3 U4, Anti-corruption courts: Design and performauce of specialised anti-corruption courts, https://www.u4.
no!lop:cs!antl-corruptlon -courts; Duong Nguyén (2023), Mé hinh Téa dn chuyén trdach vé chong tham nhiing
mot 56 quoc gia trén thé gidi, https://thanhtravietnam.vn/quoc-te/mo-hinh-toa-an-chuyen-trach-ve-chong-tham-
nhung-mot-so-quoc-gia-tren-the-gioi-204070.html, truy cép ngay 11/9/2023.
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