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Tom tfzt: : Lugt hanh clzinh Viit Nam la linlz V{tC khoa h9C phap Ii hinh thanh mu(in va phat triin 
chgm. Linh VlfC nay a Viit Nam v6n chfu cinh huimg sau siic vJ Ii lugn va th{tC tiln tir lugt hanh chinh 
Xo Viit, chi th~tC S~t hinlz thanh nhu m9t khoa lu)C phap Ii ki tir thin ki EJ6i mm niim 1986 din nay. 
Hiin nay, lugt hanh chinh Viit Nam wfn phcin anh m9t nJn hanh chinlz nha nuac dang trong qua trinh 
clzuyin a6i. Bai vi it nay danh gia cac yiu t6 cinh lzuirng ten Slf phat triin cua lugt hanh chinh Viit Nam 
trong b6n thgp Id gdn day, tir <16 nlzgn dfnh cac XU hulmg phat triin cua lugt hanh chinh Viit Nam 
trong tuang lai. Trcii qua gdn 40 niim cua thai ki EJ6i mm, lugt hanh clzinh Viit Nam plzdn nhiJu thi 
lziin m(}t 11J11 lzanh chf nh nha nuac phl:IC V~l qua trinh chuyin d6i tir nJn kinh ti tgp trung, quan lieu, 
baa cdp sang nJn kinlz ti thi truimg. Trang qua trinh clzuyin d6i cua thin ki EJ6i mm, lugt hanh clzinh 
Vi~t Nam aa c6 nhimg ccii each tich qtc nh&m a6i mm nJn quan trf qubc gia theo hulmg hiin dr;zi, hiiu 
quci. Xu lzuimg plzat triin ciia lugt himlz chinh Viit Nam trong tuang lai se ngay cang tlzi lziin ro 
nhiing fi lugn vJ nlza llUUC plzap quyJn Va bcio vi quyJn COil nguui tren th{tC ti. 

Tir klwa: Lugt Hanh chinlz Viit Nam; plzap lugt Xo Viit; ccii each plzap lu<Jt; cdy ghep phap lugt; 
truyJn ba phap lu<Jt; tiip nlz<Jn phap lu<Jt 
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FOUR DECADES OF REFORM AND THE DEVELOPMENT TREND OF VIETNAMESE 
ADMINISTRATIVE LAW 

Abstract: Administrative Law is a field of law that was formed recently and is slowly developing. 
This field is deeply influenced by the theories and practices of Soviet Administrative Law, and only 
became a branch of Vietnamese jurisprudence since D6i mm (renovation). Today, Vietnamese 
Administrative Law still reflects a transitioning state administration. This article evaluates factors that 
have affected the development of Vietnamese Administrative Law over the past four decades and then 
identifies the development trends in this area of law. Through nearly 40 years of D6i mm, Vietnamese 
Administrative Law has largely reflected a state administration that served the transition from a 
centrally planned, bureaucratic, and subsidised economy to a market economy. During the transition 
period of D6i mm, Vietnamese Administrative Law has undergone positive reforms aimed at 
modernising and enhancing the efficiency of national govemance. The development trend of Vietnamese 
Administrative Law is that the law will increasingly demonstrate the principles of the nt!e of law and 
protect human rights in practice. 
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1. Ditvin d~ 
L~t Hanh chinh Vi~t Nam2 (LHCVN) la 

linh vvc khoa h9c phap Ii hinh thanb muc)n va 

phat tri€n ch~. C6 th€ n6i LHCVN v6n chju 

anb bu(mg sau S~C V~ Ii lu~ Va thlJC ti€n Ur 
l~t hanb chinh Xo Viet3' chi th\IC S\I hinh 
thanb nhu mc)t khoa h9c phap Ii k€ tir thm ki 
D6i m6i4• Trang giai do~ chi en tranh va thm 

ki bao cfrp, cac ca quan harm chinh nha nu6c 

it bi rang buc)c bm phap lu~t ma ca che quan 

Ii chu yeu theo nghi quyet, chu trucmg, chinh 

sach cua Dang, theo chi d~o, chi thj cua cac 

ca quan nha nu6c cfrp tren5
• Thm ki d6 chua 

c6 phap lu~t hanb chinh dU.ng nghia d€ di~u 
chinh hi~u qua ho~t d()ng harm chinh nhu tac 

gia Vii Thu lu~ giai6• Tru6c nam 1997, ho~t 

d<)ng hanb chinh chu yeu dugc kiSm soat bm 

ho~t d<)ng lanh d~o, kiSm tra cua Dang, ho~t 
d()ng giam sat tir Qu6c h()i, h()i d6ng nhan 

2 Trong bai vi€t nay, lu~t hanb chinh Vi~t Nam dm;rc 
hi~u vira la mQt khoa hQc pbap Ii vira la m9t nganh/ 
linh V\lC pbap lu~t. 

3 Nguyan Ciru Vi~t (chu bien) (2011), Lu<Jt Hanh 
chinh nuilc ngoai, Nxb. :E>~i hQc Qu6c gia Ha NQi, 
tr. 31 - 32; Ngo Huy Cucmg (2016), "S\l anh hmmg 
CUa pbap l~t Pbap t6i l~t tu a Vi~t Nam", sach: 
Arnaud de Raulin, Jean-Paul Pastore}, Trinh Quoc 
Toan, Nguyen Hoang Anh, Anh hu<Yng cua tmyJn 
th6ng pluip lu<Jt Pluip tili pluip lu<Jt Vi~t Nam, Nxb. 
:E>~i hQc Qu6c gia Ha NQi, tr. 104. 

4 Nguyan Ciru Vi~t (2013), Giao trinh Lu<Jt Hanh 
clzinh Vi~t Nam, Nxb. :E>~i hQc Qu6c gia Ha NQi, tr. 
75 - 76; Nguyan Nhu Phlit (chU bien) (2021), Tdng 
quan ti11h hinh 11glzien criu vJ phap lu<Jt it Vi~t Nam 
tro11g /um 30 niim qua, Nxb. Khoa hQc xii hQi, Ha 
NQi, tr. 202. 

5 P~m HBng Thai (2022), "S\l phat triSn cl.ia khoa 
hQc l~t banh chinh Vi~t Nam tir truy~n thbng d~n 
hi~n d~i", Ki ydu Hvi tluio "Khoa hvc Lu<Jt Hanh 
chinh Vi~t Nam: Tu truyJn th6ng ilin hi~n il{li", 
Trui>ng E>~ hQC L~t, E>~i hQC Qubc gia Ha NQi, 

Hoa Blob, 23 - 24/12/2022, tr. 9 - 10. 
6 Nguyan Nhu PMt (chu bien) (2021), sdd, tr. 169. 
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dan va ho~t d()ng ki€m tra, thanh tra trong n()i 

bQ bQ may hanh chinh ma gfui nhu khong c6 

S\I kiSm soat tir tu phap. 

KS tir cu6i nhfrng nam 90 cua the ki xx, 
chu trucmg xay d\Illg nha nu6c phap quy~n va 

cai each harm chinh da thuc d~y vi~c trao d6i 

thong tin, kinh nghi~m v~ phap lu~t nu6c 

ngoai tir cac nha nghien ctru, chuyen gia dS 

xay d\Illg, hoan thi~n phap lu~t hanh chinh va 

n~n hanh chinh nha nu6c cua Vi~t Nam7• Trai 

qua gfui 40 nam cua thcri ki £>6i mm, nhi~u 
tac gia danh gia LHCVN phk nhi~u thS hi~n 
m()t n€n harm chinh nha nu6c phvc VlJ qua 

trinh chuySn d6i tir n~n kinh te t~p trung, quan 

lieu, bao dp sang n~n kinh t€ th! truemg8. 

V~y trong qua trinh chuy€n d6i cua thcri 

ki D6i m6i, LHCVN da chju anh hu6ng cua 

nhfrng yeu t6 nao, phat triSn theo XU hu6ng 

nao tren ph~m vi qu6c gia va toan cAu? Day 

la nhfrng cau hoi r§t co y nghia trong giai 

do~n danh gia cong cu9c cai each hanh chinh 

nha nu6c va "tl6i m6i quci.n tri quac gia theo 

hu&ng hi?n tlgi, hi?u qua "9 hi~n nay. 

Trai qua gAn 40 nam phat tri~n g~n v6i 

S\I nghi~p d6i m6i cua dfrt nu6c, khong d€ dS 

nh~n di~n m<)t each ro rang v€ S\I phat triSn 

cua LHCVN ciing nhu cac yeu t6 clnh hu6ng 

t6i LHCVN {ca dum g6c d() khoa h9c va g6c 

d9 linh vvc/nganh lu~t) vi hai Ii do chinh. 

7 Nguy~n Nhu Pbat (chU bien) (2021), sdd, tr. 170, 
195 - 196. 

8 Nguy~n Nhu Pbat (chu bien) (2021), sdd, tr. 179; 
Phan Thi Lan Huong, Nguyen Thi Thuy (2021), 
' 'The changes of administrative law in Vietnam 
from central planned to the socialist-oriented open 
market economy", Frontiers of Law, Political 
Science and Art, Vol. 9 (3), September, tr. 14 - 25. 

9 Dang C9ng san Vi~t Nam (2021), Viin ki~n Dr,zi Mi 
ilr,zi biiu toan qu6c lti11 tlu'r XIII, ijp 1, Nxb. Chinh 
trj Qubc gia S\l th~t. Ha Nqi tr. 203. 
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Thu nhtit, v€ m~t chinh tri phap Ii, LHCVN 
khong con di theo mo hinh Lu?t Hanh chinh 
Xo Vi€t nguyen ban ma da c6 S\l' ti€p nh?n 
h9c thuy€t nha nu6c phap quy€n. Thu hai, v€ 
ban chAt, st,r phat tri€n cua lu?t hanh chinh 
kh6 c6 th€ nh?n di~n ro rang do ph~m vi rAt 
r(mg cua n6 va khong c6 m()t van ban chu 
d~o la ngu6n co ban nhu m()t s6 linh V\fC 
phap lu?t khac 10

• 

Quan sat 6 ph~m vi toan c§u, cac hi~n 
tuqng cly ghep phap Iu?t (legal transplantation), 
truy€n ba phap lu?t (diffusion of law), ti€p 
nh?n phap Iu?t (reception of law) d€u di€n ra 
a muc d9 nhAt d!nh trong lu?t hanh chinh a 
cac qu6c gia 11

• Cac hi~n tm;mg nay ciing th€ 
hi~n trong S\l' phat tri€n Cua phap lu?t hanh 
chinh Vi~t Nam, ro net nhAt qua S\l' anh 
huemg va ti€p nh?n phap lu?t hanh chinh Xo 
Vi€t trong nhfmg nam 70, 80 cua th€ kl XX12

• 

10 Vi d\l nhu: Lu~t hi~n phap c6 Hi~n phap, lu~t hinh 
S\f c6 BQ lu~t Hinh S\f, lu~t t6 t\lllg hinh S\f c6 BQ 
lu~t Tl> t\lllg hinh S\f, lu~t dan S\f c6 BQ lu~t Dan S\f, 
lu~t t6 f\lng dan S\f c6 BQ lu~t Tl> t\Ulg dan S\l', lu~t 
lao dc;>ng c6 BQ lu~t Lao d¢ng. Trang khi d6, linh 
V\fC lu~t banh chinh khong c6 mc;>t b9 lu~t ho~c lu~t 
hanh chinh v6i tu each la mc;>t d~o lu~t do Qu6c hQi 
ban banh. 

11 Mariana Mota Prado (2021), "Diffusion, Reception, 
and Transplantation", sach: Peter Cane, Herwig Ch 
Hofinann, Eric C Ip, Peter L Lindseth (eds), The 
Oxford Handbook of Comparative Administrative 
Law, Oxford University Press, tr. 256. 
Nhfrng thao lu~n v~ cac hi~n tu<;Yllg nay a Vi~t 
Nam, c6 th~ xem them: Vii Thanh C\l, Nguy~n Van 
Quan (2023), "CAy ghep phap lu~t a Vi~t Nam", 
Tr,zp chi Khoa h9c Dr,zi h9c Qu6c gia Ha Npi - Lu~t 

J. 
h9c, so 2. 

12 d Vi~t Nam, cac thu~t ngfr "anh hucrng" va "ti~p 
nh~n" phap lu~t nu6c ngoai thuemg dm;rc dilng d~ 
chi cac hi~n tu<;Yllg cAy gMp pMp lu~t. truy~n ba 
phap lu~t. ti€p nh~n phcip lu~t vira neu (d~c bi~t 
trong lu~t cong). 
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Bai vi€t nay l?p lu?n r~g trong thm ki 
B6i mm, LHCVN vfrn d~t tren n€n tang cua 
mo hinh phap lu?t Xo Vi€t, d6ng thm phat 
tri€n, cai each dva tren S\l' ti€p thu, v?n d\!Dg 
kinh nghi~m da d~ng cua nhi€u qu6c gia tren 
th€ gi6i va h9c thuy€t Nha nu6c pbap quy~n 
xa h()i chu nghia. Bai vi€t ciing pban ticb xu 
hu6ng phat tri€n cua LHCVN trong tuang 
lai, dum S\l' anh bu(mg cua bQC thuy€t nba 
nu6c phap quy€n, chu nghia hi€n pbap toan 
c§u, phap lu?t nu6c ngoai va phap lu?t qu6c 
t€, se mang ba d~c di€m chinh: 1) Lu?t hcinb 
chinh se ngay cang th€ hi~n ro nbiing Ii lu?n 
v€ nha nu6c phap quy€n va bao v~ quy~n 
con nguoi tren thvc t€; 2) Sv cinb huemg cua 
khoa h9c lu?t hcinb chinh nu6c ngoai va 
phap lu?t hanh chinh nu6c ngoai tm co ch€ 
ki€m soat quy€n hanb phap se ngay cang gia 
tang. Sv anh huemg cua chu nghia hi€n phap 
toan cAu va phap lu?t qu6c ts, d~c bi~t thong 
qua v~n d€ tai phan hcinb chinb va quysn thu 
t\IC cong b~ng, se ngay cang ro net; 3) Sv 
tang cuang CCY chS ki€m soat quySn hanh 
phap tuang x(rng vm quySn Ive hcinb phap 
m~nb me cua "nba nu6c hcinb chinh". 

2. s., phat tri~n cua lu~t hanb chinh 
Vi~t Nam trong thOi ki Dfii mOi 

2.1. Phu071g phap lutjn nh&m nlujn di?n, 
tlanh gia S'if phat triin ciia luljt hanh chinh 
Vi~t Nam 

Nhin t6ng th€, LHCVN trong thm ki E>6i 
mm vfut CCY ban d\l'a tren mo hinh phap lu~t 
Xo ViSt, d6ng thm tham khao, hQc hoi kinh 
nghi~m cua phap lu~t nu6c ngoai, th~ chi ca 
phap lu~t qu6c ts va tiSp nh~, phat triSn cac 
li thuySt duang d~i ph6 biSn, d~c bi~t la hQc 
thuySt nha nu6c phap quySn. Tuy v~y, mQt 
d~c cti€m quan trQng cua mo hinh lu~t hanh 
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chinh Xo ViSt vfui con luu gifr la nguyen tAc 
S\I lanh d~o ctia Dang C()ng san Vi~t Nam d6i 
vm ho~t d()ng hanh chinh trong S\I lanh d~o 
chung ctia Dang d6i v6i Nha nu6c va xa h()i 13

. 

Tir nhfrng nam 1990, lu~t hanh chinh da 
b~t dftu d€ cao vai tro ctia tu phap trong kiSm 
soat quy€n hanh phap bfuig ca chS xet XU 
hanh chinh, thong qua vi~c ban hanh Phap 
l~nh Thu tl,lc giai quySt cac V\l an hanh chinh 
nam 1996. TiSp d6, c6 th€ thAy b5ng S\I ghi 

nh~ ditih hu6ng xay d\Illg nha nu6c phap 
quy€n xa h()i chti nghia qua lftn sua d6i HiSn 

phap nam 1992 vao nam 2001, tinh chinh trj 
ctia lu?t hanh chinh giam xu6ng va tinh phap 
li cua linh V\l'C phap lu?t nay tang len. Theo 
d6, nha nu6c quan li xa h()i chti ySu bfuig 
phap lu?t thay vi chti ySu b5ng nghj quySt, 

chi thj ctia Dang. Vi~c quan Ii nha nu6c doi 

h6i S\I chuyen nghi~p, minh b?ch va dl,Ia tren 

phap lu?t nh~ phong trcinh S\I ttiy ti~n, l?m 

quy~n. M9t diSm nh~ nfra la S\I tu6c bo 

chuc nang cua vi~n kiSm sat nhan dan trong 

vi~c kiSm sat vi~c tuan theo phap Iu~t (kiSm 

sat chung) dS ~P trung vao chuc nang cong 
t6 va kiSm soat hoi;it d<)ng tu phap. Di~u nay 

ciing nhfut trcinh ch6ng cheo vm chuc nang 

thanh tra ctia ca quan hanh chinh va qua d6 

dam bao toa an mm Ia kenh quan tr9ng ds 

kiSm soat quy~n hanh phap. 

C6 thS dl,Ia vao m<)t s6 ySu t6 sau dS nh~ 
di~~ dcinh gia S\I phat triSn ctia LHCVN. Thu 
nhdt, cfui thAy ring lu?t hanh chinh d\fa tren 

nBn tang ctia lu?t hiSn phap, do d6 lu~t hanh 

chinh luon chju tac dc'.)ng m~ me ctia lu~t 

hiSn phap. Thu hai, cfui dcinh gia S\I phat 

triSn cua nguyen tic t?p quy~n xa h9i chu 

nghia, qua d6 dcinh gia vai tro ctia quy~n 

13 E>i~u 4 cac Hi Sn phcip nam I 992 va nam 2013. 
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hanh phap trong ca ch~ phan cong, phan 
nhi~m, ph6i hqp, kiSm soat quy€n ll,Ic nha 
nu6c. Thu ba, cftn xem xet vai tro cua ca 
quan hanh chinh nha nu6c trong vi~c th\fc 
hi~n quy€n hanb phap va th~m chi la ca 
quy€n l~p phap (thong qua l~p phap uy quy€n 
va l~p quy) va quy€n tu phap (nhu XU ph?t vi 
ph?m hanh chinh). Thz'r tu, ngoai hiSn phap, 
c6 thS nh~n di~n S\f phat tri~n cua Iu~t hanh 
chinh thong qua m()t s6 lu~t n€n tang cua 
nganh lu~t nay nhu: Lu~t T6 chl:rc chinh phu, 

Lu~t T6 chuc Chinh quy€n dja phuang, Lu~t 
T6 tl,lng hanh chinh, Lu~t Can b(>, cong chl:rc, 

Lu~t Vien chuc, Lu~t Trach nhi~m bbi thu0ng 
cua Nha nu6c, Lu~t Xu Ii vi ph?m hanh 

chinh, Lu~t KhiSu n?i, Lu~t Thanh tra v.v .. 
2.2. Nhirng dciu m6c, y iu t6 quan tr911g 

tac c19ng adn s~r phat tnin ciia lu(lt hanh 
chf nh Vi~t Nam 

Cftn nhAn m?nh r5ng, S\I phat triSn cua 

LHCVN trong gftn b6n th~p kl qua thS hi~n 
sau s~c qua ba d§u m6c, ySu t6 quan tn;mg 

v€ XU hu6ng d6i mm n€n quan trj qu6c gia, 

chti truang xay dlJilg Nha nu&c phap quy€n 

xa h()i chu nghia Va S\f hinh thanh t6 tl,lng 
hanb chinh. 

Thi'r nhcit, xu hu6ng d6i mm chuc nang 

ctia nha nu6c, thay d6i n€n quan trj nha nu6c 

Xu hu6ng cai .each lu~t hanh chinh a 
nhi€u qu6c gia tren thS gim (ks ca cac qu6c 

gia phat triSn) duqc thS hi~n qua S\I thay thS 

ctia mo hinh quan trj nha nu&c hi~n d?i d6i 

vm mo hinh quan li nha nu&c truy€n th6ng14
• 

d Vi~t Nam, XU hu6ng cai each n€n quan trj 

qu6c gia nay c6 thS coi dugc khai xu6ng tir 

14 E>~ng Minh Tu~n (chu bien) (2021), Pluip lu~t 
trong btSi cimh CO.ch mt;mg Cong nghi~p !&n tlzu tu, 
Nxb. Chinh ttj Qu6c gia S\f th~t, Ha N()i, tr. 80 - 81. 
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thoi ki E>6i mm nam 1986, khi d!nh hu6ng 
chuy~n d6i nSn kinh t€ t~p trung, quan lieu, 
bao cAp sang nSn kinh t€ th! tru<mg d!nh 
hu6ng xa h{>i chu nghia. Xu hu6ng nay ti€p 
t\lc duqc thuc d§y tir trao luu thay d6i chuc 
nang, vai tro nha nu6c 6 nhfrng nam 90 cua 
thS ki XX tren thS gi6i 15

. 

Cung thoi di~m d6, toan cAu h6a la hi~n 
tuqng Ian toa r(mg rai tren toan th€ gi6i. 
E>i~u nay ciing dftn dSn cac tu tuemg vs phap 
lu~t nhu chu nghia hi€n phap, quySn con 
nguoi, cai each hiSn phap, cai each hanh 

chinh cung tham nh~p va tac d{>ng m~nh me 
vao qua trinh cai each phap lu~t cua Vi~t 
Nam. Trong nhfrng nam g§n day, each ti€p 

c~n lu~t va quan tri trong phat tri~n cfing 

cling c6 XU hu6ng cai each nSn quan tri nha 
nu6c nay. Theo d6, nSn quan li nha nu6c 
theo hu6ng d6i m6i nay da lam tang vai tro 

cua Iu~t hanh chinh a Vi~t Nam, khi Nha 
nu6c d~t ra ngay cang nhiSu lu~t I~, quy t~c 
dS quan Ii thay vi Nha nu6c tn.rc tiSp cung 

cAp djch V\l nhu mo hinh quan tri Xo ViSt16
• 

Thu hai, chu trucmg xay d\ffig Nha nu6c 

phap quySn va S\f anh huemg cua lu~t hi€n 

phap t6i lu~t hanh chinh 
C6 thS thfiy ro S\f anh hui:Jng cua HiSn 

phap nam 1992 va HiSn phap nam 2013 tm 

phap lu~t hanh chinh, qua d6 cung thS hi~n sg 

anh huemg cua khoa h9c lu~t hiSn phap tm 

15 World Bank (1997), World Development Report 1997: 
The State in A Changing World, https://documents. 
worldbank.org/en/publication/documents-reports/ 
documentdetail/518341468315316376/world-develop 
ment-report-1997-the-state-in-a-changing-world, 
truy c~p 10/02/2024. 

16 I>?c di~m nay ciing phAn nao th~ hi~n tinh chAt cua 
"nha nuoc hanh chinh" (regulatory state) nhu ban 
lu~n a M\lC 4 dum day. 
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khoa hQC lu~t hanh chinh. E>ay la men tugng 
ph6 quat tren thS gim. L~t hanb chinh duqc 
cac h9c gia E>uc coi la lu~t hiSn phap duqc 
chi tiSt h6a ("concretized" constitutional 
law), trong khi duqc ngum My coi lu~t hanh 
chinh la lu~t hiSn phap 1.'.rng d1).Ilg ("applied" 
constitutional law)17• d Anh, nhiSu giao trinh 
t6ng ghep ca tu~t hiSn phap va lu~t hanb 
chinh vi sg g~n b6 m~t thiSt cua hai linh V\fC 

khoa hQC phap Ii nay18
• 

E>inh hu6ng xay d1,Illg Nha nu6c phap 
quySn xa h9i chu nghia19 va tu tui:Jng bao v~ 
quySn con ngum da tac d9ng kha ro r~t dSn 
S\f phan cong, phan nhi~m, ki~m soat quySn 
hanh phap. HiSn phap nam 1992, qua vi~c 
ghi nh~n phap quySn va thira nh~ ca chS 
phan cong, phan nhi~m trong vi~c thgc hi~n 
quySn l\rc nha nu6c da thuc d§y cac tu tuemg 
vS chu nghia hi€n phap ( constitutionalism) 
Ian toa vao khoa hQc phap Ii Vi~t Nam, trong 
d6 c6 lu~t hanh chinh. HiSn phap nam 2013 
la don b§y cho ca ch€ bao dam, bao v~ 
quySn con ngum va kiSm soat quySn lgc nha 
nu6c m~nh me hem, qua d6 thuc dAy sg tiSp 

nh~ nhfrng tu duy m6i vs trinh t1,I phap lu~t 
dilng d~, cong bfug (due process oflaw)20• 

17 Susan Rose-Ackerman, Peter L. Lindseth, va Blake 
Emerson (d6ng chu bien) (2017), "Introduction", 
Comparative Administrative Law, 2°d edition, 
Edward Elgar Publishing, tr. 1. 

18 Vi d\l: Mark Ryan - Steve Foster (2023), "Unlocking 
Constitutional and Administrative Law", Routledge; 
Alex Carroll (2021 ), "Constitutional and Administrative 
Law'', JO"' edition, Pearson; Neil Parpworth (2012), 
"Constitutional and Administrative Law", '?edition, 
Oxford University Press. 

19 Chu truong cua Dang tir nhiing nam 1990 va duqc 
Hi~n phap naml992 khAng dinh ttii lAn sua ddi 
nam 2001. 

20 Bui Tian Dttt ( chu bi en) (2021 ), Nguyen tc'ic trinh f(r 
pluip lu~t cong being. h(Tp Ii va vai tro bao v~ quyin 
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Nhin l~ gAn 40 nam qua, co thS nh~ 
th§y Ii thuyst phan cong, phan nhi~m quysn 

l\fc nha nu&c chua ch~c da anh hu6ng nhiSu 

dSn th\IC hi~n quySn l\lc hanh phap. Trong 

khi do, cac Ii thuySt vs kiSm soat quySn l\fc 

nha DUOC CO ti~m nang anh hu6ng 16n tm S\l 

phat triSn cua lu~t hanh chinh theo hu6ng 

quySn hanh phap phai bi kiSm soat m~ 
me, hi~u qua hon. 

Thu ba, S\l hinh thanb cila l~t t6 t\lllg hanb 

chinh nhu m{>t b{> ph~ cua lu~t hanh chinh 

Trong cac CCY chS kiSm soat quySn hanh 

phap, m{>t ySu t6 thiSt ySu la xay d\lllg CCY 

chs tai phan hanh chi.nh - xet xu hanh chinh 

b§ng toa an. Khi Hi Sn phap nam 2013 nh§n 

m~ kiSm soat quySn l\fc nha nu6c, su 

m~nh quan tr9ng cua co chS t6 t\lllg hanh 

chinh la gop phfrn day cho r§ng cfin "ma 
rpng phgm vi !dim soat quy~n htc cua tu 
phap a6i vbi hanh phap,, thong qua CCY chS 

tai phan hanh chinh21
• 

d Vi~t Nam, duemg nhu khong co S\l 

tranh lu~ vS lu~t t6 t\lllg hanh chinh la lu~t 
cong hay lu~t tu. Co le ciing gi6ng nhu nhiSu 

nu6c tren thS gi6i22
, lu~t t6 tl,lng hanb chinh 

Vi~t Nam g~ bo vm lu~t hanh chinh a khia 

c~ n{>i dung, dBng thoi la m{>t "biSn thS" 

CUa t6 t\lllg clan S\l a khia c~ thu tt)c. M~c 
du l~t t6 t\lflg hanh chinh dugc thiSt kS la 

co11 11guiti, Nxb. Chinh tri Qu6c gia S\f th~t, Ha 
NQi, tr. 7 - 10. 

21 Nguy~n Thi Huy~n (2020), "M6i quan h~ gifra 
quy~n tu phap va quy~n hanh phap trong thi.rc hi~n 
quy~n }\fC nha nuac a Vi~t Nam hi~n nay'', Luf!n an 
nJ11 si Lu~t hpc, HQC vi~n K.hoa hQC xa h(>i, Vi~n 
Han lam K.hoa hQc xa hQi Vi~t Nam, tr. 132 - 133. 

22 Ph~m Hdng Thai, Nguy~n Hoang Anh (ddng chti 
bien) (2012), Giao trinh Lu~t Ta t1:mg himh chi11h 
Vift Nam, Nxb. E>~i hQc Qu6c gia Ha NQi, tr. 54. 

18 

IDQt lo~i t6 t\lllg phi hinh S\l va co nhiSu diSm 

tuong d6ng vm lu~t t6 t\}ng dan s~3, no v§n 

co m6i lien h~ m~t thiSt vm Lu~t hanh chinh 
va co nhiSu tinh chdt cua lu~t cong. Tai phan 

hanh chinh khong don thufin la co chS giai 

quySt tranh ch§p hanb chinh (nhu m9t di;mg 

giai quyst tranh ch:ip don thufin) ma con 

nhk giam sat ho~t d9ng hanb chinh. 

3. s\I' anh htrO'llg ctia phap lu~t nmrc 
ngoai, phap lu~t quAc t~ va cac tA chuc 
quAc t~ t6i lu~t hanh chinh Vi~t Nam 

DS danb gia S\l anh huang cua phap lu~t 
nu6c ngoai va phap lu~t qu6c tS t6i LHCVN, 

cfin tiSp c~ tir lu~t h9c so sanh noi chung va 

lu~t hanb chinh so sanb noi rieng. DiSu kho 

khan la vi~c nghien ciru phap lu~t hanh chinh 

nu6c ngoai, lu~t hanh chinh so sanh con kha 

it tren thS gi6i ciing nhu a Vi~t Nam24
. So vm 

nhiSu linh V\fC phap lu~t (nganh lu~t) quan 

tr9ng ctia lu~t h9c, lu~t hanh chinh thuemg 

phat tri€n sau va ch~m hon. d nhiSu qu6c gia 

co nSn lu~t h9c phat triSn, lu~t hanb chinh 

thuemg chi ra dm tir thS k:i XIX va th\fC S\l co 

hinh hai nhu lu~t hanb chinh hi~n d~i ngay 

nay tir thS ki XX. Lu~t hanh chinh ciing 

thuemg phat triSn ch~m hon lu~t hiSn phap 

va lu~t hanh chinh so sanh ciing di sau lu~t 

hiSn phap so sanh. 

3.1. SI! anh hudng czia phap lugt nuac ngoai 
Trong thS k:i XXI, hi~n tugng cfry ghep 

phap lu~t da mo r{>ng sang ca cac linh V\fC 

lu~t cong nhung chu ySu a cac linh V\fC 

quySn con ngum, tai phan hiSn phap va toa 

an sieu qu6c gia25
, duemg nhu it xufrt hi~n 

23 Ph\lm Hdng Thai, Nguy~n Hoang Anh (ddng chu 
bien) (2012), sdd, tr. 61. 

24 Ph\lm H6ng Thai (2022), tldd, tr. 12. 
2s Vii Thanh Ci.r, Nguy~n Van Quan (2023), "C§y 
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trong linh vvc lu?t hanh chinh. Khoa hc;>c 
LHCVN ( d~c bi~t th~ hi~n qua cac giao trinh 
lu?t hanh chinh cua cac ca so dao ti;io lu?t) 
chiu nhi€u anh huang cua phap lu?t Xo Vi€t 
n6i chung26 va phap lu?t Nga thcri Xo Vi€t n6i 
rieng27

• C6 th~ thAy S\I anb huang nay b~t dftu 
tlr nhfrng nam 60 cua th€ ki XX28• D€n nay, 
S\I anh hucmg nay con th€ hi~n sau S~C trong 
th1,IC ti€n xay d1,l'Ilg Va th1,IC hi~n phap lu?t lien 
quan d€n lu?t hanh chinh. Ch~ng hi;in, vi~c t6 
chuc chinh quy€n dia phuang v€ ca ban vfrn 
theo mo hinh Xo Vi€t29

. 

Tuy v?y, vi~c xay d1,l'Ilg, hoan thi~n cac 
ch€ dinh phap lu?t hanh chinh Vi~t Nam tlr 
nhfrng nam 90 cua th€ ki XX d€n nay chiu 
anh huang nho le tlr nhi€u qu6c gia ch(r 
khong chiu anh huang toan di~n cua lu?t 
hanh chinh Xo Vi€t nhu nhfrng nam 1970 -
1980. Cong CUQC cai each be) may nha nu6c, 
cai each n€n hanh chinh qu6c gia "tlijt ra tloi 
hoi cap bach phai nghien ciru h9c hoi kinh 
nghi?m qu6c td aa chi~u "30• Trong cac giao 
trinh dao ti;io, sach chuyen khao, sach tham 
khao ve khoa h9c phap Ii, cac vAn d€ lien 
quan d€n lu~t hanh chinh a nhi€u qu6c gia 

ghep phap lu~t o Vi~t Nam", T{lp chi Khoa h9c E>r.zi 
h9c Qucic gia Ha N9i - Luat h9c, s6 2, tr. 41 . 

26 Ph\lm H6ng Thai, Nguy~n Thi Minh Ha (d6ng chu 
bien) (2017), Giao trinh Luat Hanh chinlz Vi~t 

Nam, Nxb. D\li h9c Qu6c gia Ha NQi, tr. 75. 
27 Ph\lm H6ng Thai (2022), tldd, tr. 12. 
28 Albert H. Y. Chen (2009), "Conclusion: reflections 

on administrative law and judicialized governance 
in East and Southeast Asia", Tom Ginsburg vii: 
Albert H. Y. Chen (eds), Administrative Law and 
Governance in Asia Comparative perspectives, 
Routledge, tr. 372. 

29 Ph\lm H6ng Thai, Bui Ti~n D\lt (d6ng chu bien) 
(2023), Giao trinlz Tei cluic vii: tlztrc lii~n quyJn 
hanlz phap. Nxb. D\li hQc Qu6c gia Ha NQi, tr. 32. 

30 Nguy~n CTru Vi~t ( chu bi en) (2011 ), sdd, tr. 15. 
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ngay cang dugc nghien c\ru, tham kbao 
nhi~u han31 • Vi~c xay d1,rilg cac van ban quy 
phi;im phap lu?t v~ lu?t hanh chlnh ( d~c bi~t 
cac lu?t) ciing c6 S\I tham khao kinh nghiem 
phap lu?t cua nhi€u qu6c gia. Nhiing "hi;it 
nhan hgp Ii" m hc;>c thuy€t nha nu6c phap 
quy~n, phan quy~n, kb€ UcYC xa h(>i ciing 
dugc ti€p thu c6 chc;>n lc;>c va v~ d\lllg vao 
th1,IC ti€n nha nu6c va phap lu?t Vi~t Nam, 
trong d6 c6 linh vvc lu?t hanh chinh32

• 

Trong qua trinh xay d1,rI1g va cai each 
LHCVN, c6 th~ thAy da c6 nhi€u nghien c\ru 
so sanh cac vAn d~ cua Iu?t hanh chinh a cac 
qu6c gia khac33 ciing nhu tham khao kinh 

nghiem cac qu6c gia trong khu vvc34
• Viet 

Nam da kha chu dC)ng nghien c\ru, h9c hoi 
kinh nghi~m khoa hc;>c, phap lu~t nu6c ngoai 
lien quan d€n lu~t hanh chinh35

• C6 ve nhu 
S\I 11,Ia ch9n cac qu6c gia d~ so sanh, hc;>c hoi 
kinh nghiem khong d1,Ia tren mC)t li thuy€t ro 

31 Vi d\l: Nguy~n CTru Vi~t (chu bien) (2011), sdd; 
Ph\lm H6ng Thai, Bui Ti~n D\lt (d6ng chu bien) 
(2023), sdd; Vii Cong Giao, Bui Ti~n D\lt, Nguy~n 
Thi Minh Ha (d6ng chu bien) (2020), Dich v~ 
cong: Mpt sci win aJ Ii luan. pluip Ii vii: tlll!C tiln. 
Nxb Tu phap, Ha NQi; Bui Ti~n D\lt (chu bien) 
(2021 ), sdd. 

32 Ph\lm H6ng Thai, Nguy~n Thi Minh Ha (d6ng chu 
bien) (2017), sdd, tr. 75 - 76. 

33 Nguy~n Nhu Phat (chu bien) (2021), sdd, tr. 201. 
34 Jairo Acuiia-Alfaro (2009), "Nang cao hi~u qua 

quan tri qu6c gia va dAy m\lnh cai each hanh chinh 
o Vi~t Nam", sach: Cai each nJn hanh cl1inlr Vi~t 
Nam: Tlr{rc trgng vii: giai plrap, Nxb. Chinh trj 
Qu6c gia Si.r th~t, tr. 21 - 22. 

35 v8 nghien Clru li 11$1, kinh nghi~m tir Pbap: Martine 
Lombard (2007), Plrap lut!t lra11Jr clrinlr cua C911g 
lroa Plrap, Nxb. Tu phcip, Ha NQi. V8 nghien c(ru Ii 
lu~. kinh nghiem tir Trung Qu6c: Vuang Tinh 
(2022), Logich plrap tri tro11g qua trinlr lri~n d{li 
lroa quan Ii acit mr&c, Nxb. Chinh trj Qu6c gia Si.r 
th~t, Ha NQi. 
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rang ma chu ysu lga chQn qu6c gia dl,la tren 
ngu3n tai li~u va ngu6n chuyen gia. Thuemg 
c6 cac nh6m qu6c gia dugc tham khao nhu 

sau: nh6m cac qu6c gia c6 nSn phap lu~t 
phat triSn (Anh, My, Phap, Due, Uc, Nh~t, 
Singapore ... ); nh6m qu6c gia c6 trinh d() 

phat triSn tucmg d6ng (Malaysia, Indonesia, 

Philippines ... ); nh6m qu6c gia cilng khu V\IC 

chau A (Trang Qudc, Nh~t Ban, Han Qu6c, 
Dai Loan - Trang Qu6c, cac qu6c gia Dong 

Nam A ... ); nh6m qu6c gia c6 chB d() chinh 

tr! gdn giii (Trang Qu6c ); nh6m qu6c gia 
tirng ho~c dang c6 anh huemg t&i h~ th6ng 

phap lu~t Vi~t Nam (Nga, Trang Qu6c, 
Phap ... ). Nhin t6ng thS, cac nu6c theo 

truySn th6ng dan lu~t (Civil Law) va truySn 

th6ng phap lu~t xa h()i chu nghia se co anh 

huemg nhiSu hem t&i phap lu~t Vi~t Nam n6i 
chung va lu~t hanh chinh n6i rieng. 

Khi cai each, hoan thien mot chs dinh . . . 
trong lu~t hanh chinh, Vi~t Nam thu<mg coi 
tr9ng kinh nghi~m tir cac qu6c gia nhung 

khong xac dirili m()t mo hinh hay m()t qu6c 
gia Ia ncri tiSp thu chu d~o ma thu<mg tiSp 
thu, v~n dl,lllg kinh nghi~m, bai hQc tir nhiSu 

qu6c gia cho phu hgp hoan canh Vi~t Nam. 

Vi d\1, each tiSp nh~ phap lu~t nu6c ngoai 

nay thS hi~n a chs dinh xu ph~t vi ph~m 
hanh chinh va xir Ii hanh chinh36

• Ngoai ra, 

khi xay d\fllg, hoan thi~n phap lu~t t6 tl,lllg 

hanh chinh, Vi~t Nam va Trung Qu6c dugc 

xsp vao cung m9t mo hinh xet xu hanb 

chinh37 - rue toa an nhan dan (v&i tu each la 

36 E>~g Thanh Sc:m (cbu bien) (2021), Nlzfrng dinh 
lzuang CO' ban lrong vi~c xtiy dl!11g VQ lzotin thi~n lz~ 
th&ng phtip lu~t xri Ii vi phr,zm hanh chinh <7 Vi~t 
Nam, Nxb. Tu pbap, Ha NQi, tr. 258. 

37 Vii Thu (20 I 0), "Cac mo hlnh tai pban banh chinh 
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toa an thuemg xet xir hanh chinh bAng m()t 
thu n.ic t6 t\lng hanh chinh rieng so v6i t6 
t\lng dan sl,l). Du<mg nhu chua c6 nghien 
CUu toan dien Va sau S~C nao VS SU hinh . . 
thanb va phat tri€n mo hinh xet xu hanb 
chinh xa h()i chu nghia nay. 

3.2. S11 anh huang cua phap lwjt qu6c ti 
va cac t6 chuc qu6c ti 

V &i tu each la m()t nganh lu~t cong, v6n 

chju anh huemg m~ me ciia phap lu~t Xo 
ViSt nhfrng nam 1970 - 1980, S\I phat triSn ciia 
LHCVN thm ki D6i mm gfut nhu khong chju 

anh huang ro r~t ciia phap lu~t qudc tS. DiSu 
nay khac vm lu~t hisn phap, v6n chiu anb 
huemg kha m~ me tir lu~t nhan quy~n qu6c ts. 

Trong thl,lc tS, Sl,l anh huang cua cac t6 
chuc qu6c tS nhu Chuong trinh Phat triSn 

Lien hgp qu6c (UNDP), Ngan hang ThS gi&i 
(WB), T6 chuc Thucmg m~i ThS gi&i (WTO) 
ciing c6 S\I anh huang 16n t6i LHCVN. 
WTO thu<mg chu tr9ng t&i va doi hoi cac 
qu6c gia thanh vien phai dap frng cac yeu 

cftu v~ cong khai, minh b~ch lu~t l~. thu t\IC 
va ca chS tai phan hanh chinh d()c l~p38• 
Ching h~, vao cac nam 2004 va 2005 Vi~t 
Nam da sira d6i Lu~t KhiSu n~i, t6 cao nam 
1998 nh~m dap frng cac yeu cftu gia nh~p 
WT039

• UNDP da tai trg dl,l an Chi s6 Hi~u 

va kinh nghiem cho Viet Nam'', sach: Nguy~n Nhu 
Pbat, Nguy~n Thi Viet Huang (ddng chu bien), Tai 
pluin htinh chinh trong b6i cimh xtiy d~mg Nlzti 
llUQC pluip quyJn va h9i nh~p qu6c ti Q Vi~t Nam 
hi~11 nay. Nxb. Khoa hc;>c xii hQi, Ha NQi, tr. 105, 109. 

38 Tom Ginsburg (2009), "The judicialization of 
administrative governance: causes, consequences 
and limits", sach: Tom Ginsburg va Albert H. Y. 
Chen (eds), Administrative Law and Governance in 
Asia Comparative perspectives, Routledge, tr. 9 - 10. 

39 Phan Thi Lan Huong, Nguyen Thi Thuy (2021 ), 
''The changes of administrative law in Vietnam 
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qua quan tr! va hanh chinh cong cdp tinh a 
Vi~t Nam (PAPl)40, cac nuoc phat triSn 
(thong quan cac E>~i SU quan va cacti> chuc 
nhu Ca quan Phat triSn qu6c t€ cua Hoa Ky 
US AID ... ) da h6 trq vi~c xay d\rtlg, cai each 
nhiSu d~o lu~t (nhu Lu~t Ti€p c~n thong tin 
nam 2016, cac Lu~t Phong, ch6ng tham 
nhling nam 2005, nam 2018 ... ). 

Cac ti> chuc qu6c t€ cling da h6 trq, tai 

trq nghien cl1u, gioi thi~u phap lu~t nuoc 
ngoai dS tham khao cho Sl! cai each phap 

lu~t Vi~t Nam, nhu linh vvc phap lu~t t6 
tl,lng hanh chinh41

• HQ cling h6 trq, tai trq 

cho nghien cl1u, dao t~o cac vdn dS phap lu~t 
co lien quan d€n lu~t hanh chinh nhu bien 

so~n va xudt ban giao trinh, sach chuyen 
khao, sach tham khao42• Qua do, LHCVN da 

dfin ti€p nh~n nhiSu li thuy€t cua quan tr! 
cong hi~n d~i nhu "quim trj qu6c gia "43

, 

"quim trj nha nuac t6t ", "minh br;ich ", 
"trach nhi~m giai trinh ", "dibt chu ', "kha 
nang co thi tloan truac "44

• Ch~ng h~n, tai 

from central planned to the socialist-oriented open 
market economy", Frontiers of Lmv. Political Science 
and Art, Vol. 9 (3), tr. 14 - 25, September, tr. 19. 

40 https://papi.org.vn/, truy c~p 10/02/2024. 
41 H6 trQ' cua Konrad Adenauer Foundation, C(mg hOa 

Lien bang Dire cho xu~t ban cac cu6n sach: Wolf 
Ruediger Schenke (2000), Luat T6 t{mg himh clzinh 
cria Cpng hoa Lien bang Dr'tc, Nxb. Chinh tri Qu6c 
gia, Ha N{>i; Nguy~n Nhu Phat, Nguy~n Thi Vi~t 
Hu<YDg (dfJng chu bien) (2010), Tai pluin himh 
clzinh trong btSi canh xtiy d(mg Nha mrac pluip 
quyJn va hpi nhap qu6c ti t7 Vift Nam hifn nay, 
Nxb. Khoa hQc xa h{>i, Ha N{>i. 

42 Vi d\1, b6 trQ' cua Vi~n Rosa Luxemburg t\li Vi~t 
Nam cho giao trinh: Ph\lm H6ng Thai, Nguy~n 
Hoang Anh (d6ng chu bien) (2012), Giao trinh 
Lut;t T6 ttmg hanh chinh Vift Nam. Nxb. E>\li hQc 
Qu6c gia Ha N{>i. 

43 Jairo Acuna-Alfaro (2009), sdd, tr. 21. 
44 Nguy~n Nhu Phat ( chil bien) (2021 ), sdd, tr. 177 - 178. 
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trQ' cua UNDP nghien CUu vs cai each hanh 
chinh gop ph~ "ming cao hi~ qua quan trj 
qu6c gia ·><is. Day cling la xu hu6ng img dtµlg 

nhiing mo hinh quan ttj mm (new models of 
governance) tren th€ gi6i46• 

4. Xu h116ng phat tri~n ctia lu~t hanh 
chinh Vi~t Nam 

KS tir th€ ki XX, chinh Sl! can thi~p ngay 
cang sau r(mg cua nha nuoc vao dm s6ng 

dugc nh~n di~n thong qua hi~n tuqng "nha 
nuoc hanh chinh" (nhu ban lu~ dum day), 
lu~t hanh chinh duqc coi la linh V\fC tac d(mg 

rdt 16n d€n quySn, nghia V\l, lgi ich cua m6i 
ca nhan, do do linh V\fC phap lu~t nay dUQ'C 
coi la linh V\fC tieu biSu cua lu~t cong (public 

law) va co tfim quan trQng it nhdt phai ngang 
b~ng voi lu~t tu (private law)47

• Lu~t hanh 

chinh la cong C\l quan trQng dS trao thfun 

quySn, d6ng thm ki~m soat quySn ll!C cua CCY 
quan hanb phap, ca quan hanb chinh. 0 
nhiSu qu6c gia, vling lanh th6 chau A, lu~t 
hanh chinh con co tfim quan trQng d~c bi~t a 
khia c~nh no la cong C\l, biSu hi~n cua qua 
trinh dan chu hoa ks tir cu6i th€ ki XX48

• 

Trong XU thS toan cfiu nay, co thS nh~ di~ 
XU hu6ng phat tri~n cua LHCVN trong nhiing 
nam g§n day va trong thoi gian tm nhu sau: 

M<)t la, LHCVN thS hi~n nhiing li lu~ 
v~ nha nuoc phap quy~n va bao v~ quy~n 
con ngum tren thl!c tS. 

Cling vm lu~t hiSn phap, lu~t hanh chinh 

la m()t linh V\fC tieu biSu cua lu~t cong. D~c 

4s Jairo Acuna-Alfaro (2009), sdd, tr. 21. 
46 Albert H. Y. Chen (2009), sdd, tr. 364. 
47 Janina Boughey (2013), "Administrative Law: The 

Next Frontier for Comparative Law", T11e J11tematio11al 
and Comparative Law Quarterly; Oxford Vol. 62, 
Iss. l, tr. 62. 

48 Janina Boughey (2013), sdd, tr. 62. 
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diSm d~c bi~t clia lu~t hanh chinh la n6 diSu 
chinh S\I giao tiSp h~g ngay gifra nha nuoc 
va ca nhan, td chirc. Do lu~t hanh chinh tac 
d()ng t:r\?C tiSp, thuemg xuyen dSn dm s6ng 
xa h()i cua ca nhan, t6 chuc, vfui dS bao dam, 
bao v~ quySn con ngum trong lu~t hanh 
chinh luon dugc tbs hi~n ro net trong nmg 

chS djnh cua linh V\IC phap lu~t nay49. Vi 
v~y, lu~t hanh chinh la S\I thS hi~n ro net 
nhiing Ii lu~n vs nha nuoc phap quySn, bao 
v~ quySn con ngum tren thl,Ic tS. 

Hai la, S\I anh hu6ng cua lu~t nhan quySn 
qu6c tS, chu nghia hiSn phap toan c~u va 

phap lu~t nuoc ngoai t&i LHCVN. 
Nbu tac gia NguySn Hoang Anh da nh~ 

djnh xac dang rfutg "vi~c nghie11 ci'ru quyJn 
con ngum trong /utjt himh chinh Vi~t Nam 
kho11g chi di.mg /qi cl Vi~C nghien CUu CQC 
quy djnh cua hiin phap, cua cac van ban 
phap lugt Vi~t Nam co lien quan din quyJn 
con ngum ma ben cqnh do can d6i chiiu v6i 
cac quyJn con ngum theo h~ th6ng tieu chudn 
qu6c ti va tir do danh gia vi~c quy djnh va ap 
d1p1g trong phap lw# Vi~t Nam "50

• Th~t v~y, 
Ii thuyst vs trinh t\I phap lu~t cong b~g C due 
process of law) v6n khm ngu6n tir Magna 
Carta va Lu~t HiSn phap Hoa Ky va phat triSn 

a nhisu qu6c gia khac, dugc lu~t nhan quysn 

qu6c tS cong nh~ dang ngay cang c6 tk c1nh 
huang a Vi~t Nam51

• 

Lu~t hanh chinh dugc coi la m()t linh V\IC 

phap lu~t vira trao thfun quySn, d6ng thm d~t 

49 Nguy~n Hoang Anh (2019), Bao v~ quyJn con 
11gu<ii trong pluip /ugt lui11h chinh. Nxb. D\li hQc 
QuAc gia Ha N(>i, tr. 61. 

so Nguy~n Hoang Anh (2019), sdd, tr. 59. . 
s I Bui Ti Sn D\lt ( chu bien) (2021 ), Nguye11 tac trinh If! 

phap /ur)t cong btlng, h<7J! II ~a v~i tro b~o v~ qu~~n 
co11 ngu<ii, Nxb. Chinh trt Quoc gia Sv th\lt, Ha NQ1. 
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ra gioi h~ cho cac co quan hanh phap (hanh 

chinh)52• S\I trao quySn va kiSm soat nay dugc 

4\o ra tren ca sa l~p phap cua ca quan d~ di~n53 • 
Nhin m()t each C\l thS, c6 thS hinh dung lu~t 
hanb chinh duang d~i chira d\Illg nhfrng nguyen 
cic nSn tang va gia tri sau: tinh ch~c ch~ va 

c6 thS d\l' doan cua phap lu~t (legal certainty 
and predictability), thu t1,lc cong b~g (fair 
procedure), minh b~ch (transparency), giai 

trinh (giving reasons for decisions), trach 

nhi~m giai trinh (accountability of decision 

makers), dam bao quySn khiSu n~i, khm ki~n 
(rights of review and appeal), tai phan hanh 

chinh Gudicial review), S\I tham gia cua cong 

chling trong l~p quy va quy trinh ra quySt 

djnh (public participation in the making of 

rules and decisions) ... 54• 

Ba /a, xu hu&ng tang cuemg CCY chS 
ki~m soat quysn hanh phap tuang xirng voi 
quySn 11,Ic hanh phap. m~nh me cua "nha 

nuoc hanh chinh". 

- I>~c diSm cua lu~t hanh chinh trong b6i 
cilnh "nha nuoc hanh chinh" 

Trong linh V\IC lu~t hQc tren thS gi&i hi~n 
nay, S\I phat triSn cua lu~t hanh chinh thuemg 

g~ v&i hi~n tugng "nha nuoc hanh chinh" 

(administrative/regulatory state). Trong lo~t 

sach vs lu~t cong chau Au (Max Planck 

Handbooks in European Public Law), c6 cu6n 

d~u tien (volume 1) mang tl,Ia dS vs "nha 

nuoc hanb chinh" (The Administrative State )55• 

s2 Albert H. Y. Chen (2009), sdd, tr. 360; Jud Mathews 
(2021), ''Reasonableness and Proportionality", Peter 
Cane, Herwig CH Hofmann, Eric C Ip, and Peter 
L Lindseth (eds), Oxford Handbook of Comparative 
Administrative Law, Oxford University Press, tr. 917. 

s3 Albert H. Y. Chen (2009), sdd, tr. 360. 
54 Albert H. Y. Chen (2009), sdd, tr. 361. 
ss Max Planck Handbooks in European Public Law 
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C6 nhi€u each giai thich v€ hi~n tm;mg hay 
quan ni~m v€ "nha mr6c hanh chinh". HiSu 

m9t each ngfut gQn, nha nu6c hanh chinh la 

thu~t ngii dS chi hi~n tuqng cac ca quan hanb 

chinh (thu9c quy€n Ive hanh phap) c6 quy€n 
h~n d~t ra cac quy ph~, d6ng thOi c6 quy~n 
h~n thi hanh va phan xir vi ph~m, tranh ch§p 

lien quan d€n cac quy ph~m d656. Ca quan 

hanh chinh nhu m()t "nha nu6c con" trong 

"nha nu6c l&n", rue c6 ca quy€n l~p phap, 
hanh phap, tu phap, trong khi thfun quy€n 

hi€n djnh cua ca quan hanh chinh chi la ca 
quan hanh phap (thi hanh phap lu~t). 

Trong b6i canh chung v€ nha nu6c hanh 

chinh tren th€ gi&i, c6 thS th§y Nha nu6c 

Vi~t Nam ciing thS hi~n tinh ch§t cua m()t 

"nha nu6c hanh chinh", khi cac ca quan 

hanh chinh nha nu6c c6 chuc nang th1,rc hien 

quysn hanh phap, ddng thai thvc men quysn 

I?p phap m<.>t each dang ks (thong qua I~p 
phap uy quysn va I~p quy) va thvc men ca 

quySn tu phap (hay hanh chinh - tu phap) 

nhu thfun quy€n xir ph~t vi ph~ hanb chinh. 

Nhu tac gia Bui Xuan Bue dclnh gia "quyJn 
trinh dl! an luqt, trinh cac chuang trinh phat 
triin kinh td-xa h9i qu8c gia, quyJn ban 
hanh van ban phap quy.va quyJn xii- Ii ho(jc 
aJ nghi xir Ii hanh vi vi phq.m phap lu<Jt aJu 
thu9c phq.m vi quyJn hanh phap "57

. 

(2017), "General Editors: Armin von Borgandy, 
Peter M. Huber", Vol 1 - The Administrative State 
(Editors: Armin von Borgandy, Peter M. Huber, 
Sabino Cassese), Oxford University Press. 

56 "The administrative state is a term used to describe 
the phenomenon of executive branch administrative 
agencies exercising the power to create, adjudicate, 
and enforce their own rules", https://ballotpedia.org/ 
Administrative_ state, truy c~p 10/02/2024. 

51 Bui Xuan Due (2019), "Quy€n hanh phap theo 
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Bclnh gia v€ n€n hanh chinh thOi ki tru6c 

B6i mm, tac gia Bili Xuan Bue nh~ dinh: 
"Id cucmg, phap chi trong hoq.t d9ng hanh 
chfnh con long feo" Va con "thifu m9t CG 

ch~ kiim soat hiiu hi?u a8i v6i b9 may hanh 
chinh Nha nuac "58• Ca ch~ lei Sm soat ho~t 
d()ng hanh chinh nha nu6c men nay da c6 

nhiSu ti€n b9, d6i mm nhung vfui con thien 

vS kiSm soat ho~t d()ng sv V\l clia ca quan 

hanb chinh nha nu6c trong viec ban hanb 

quy€t djnh hanb chinh ca biet va thvc men 

hanh vi hanh chinh C\1 thS. Thvc ti€n doi hoi 

cfui xay d\fllg CCJ ch€ kiSm soat quySn, ho~t 
d()ng hanh phap trong ca viec xay d\Illg 

chinh sach, ban hanh van ban quy ph~ 

phap Iu~t (ho~t d()ng l?p phap uy quySn, l?p 

quy) va giam sat nh~m dam bao tinh hgp 

hi€n, hgp Ii cua ho~t d()ng hanh phap. Tai 

phan hanh chinh se ti€n dfui t&i tai phan m€n 

phap59• Bay la xu hu&ng chung tren th€ gi&i 

ciing nhu nhu cAu n9i t~ cua Viet Nam. 

- Mfii quan tam chu d~o cua lu?t lanh 

chinh tren th€ gi6i ciing nhu Vi~t Nam la tai 

phan hanh chinh, t6 tl,lng hanh chinh 

Trong xu hu&ng phat triSn lu?t hanh 

chinh nhfun dam bao phap quySn, quySn con 

Hi~n pbap nam 2013: Nbiing v~ d~ ck ti~p t\lC 
hoan thi~n", Tqp chi Nglzien czru /<!p pluip, s6 16(392), 
thang s, tr. 13. 

SB Bui Xuan Due (2022), Thi~t l~p va xay d\IDg CC1 ch~ 
th\IC hi~n quy€n hilnb pbap - ffiQt chuy~n ddi can 
ban trong n€n hanh chinh nha nu6c a Vi~t Nam 
hi~n nay. Ki y~u H¢i thao "Klzoa h(Jc Lu<!t Hanh 
chinh Vi~t Nam: Tit tmyJn tluS11g ain hi~11 a(li ", 
Truang E>~i hQc Lu~t, D~i hQc Qu6c gia Ha N¢i. 
Hoa Binh, 23 - 24/12/2022, tr. 51. 

59 Bui Ti~n D~t (2023), ''Xu hu6ng mo r{>ng S\I giam 
sat cua Toa an d6i v6i cac van ban cua CC1 quan 
hanh chinh Nha nu6c", T(lp chi TOa an nluin dan. 
s6 17, tr. 49. 

23 



NGHIEN ctJV - TRAO DOI 

nguOi, vfui dS tai phan harm chinh, t6 t\lllg 

harm chinh Gudicial review of administrative 

actions) luon la trQng tam cua lu?t harm chinh 

tren thS gim. Tai phan harm chinh dugc d~t 
nSn tang tir ca chS ki€m soat quy6n h,rc trong 

hiSn phap60• Cac vfui dS thuemg dugc dua ra 

tranh lu~ g6m: 1) Mo hinh ti> chuc ca quan 

tai phan harm chinh, xet xfr harm chinh; 2) 
Ph~ vi, muc d() giam sat, can thi~p cua toa 

an ddi vm harm phap; 3) Toa an c6 xem xet 

tinh hgp hiSn, hgp Ii khong, hay chi xem xet 

tinh hgp phap cua hanh phap? 4) Toa an c6 

xem xet van ban quy ph~ (l?p quy) cua 

harm phap khong hay chi xem xet van ban, 

harm vi ca bi~t? 5) Phuong phap xem xet, ra 

soat, danh gia tinh hgp phap, hgp li d6i vm 

harm vi cua ca quan hanh phap, hanh chinh? 

Lien h~ vm b6i canh Vi~t Nam, c6 th€ neu 

ra m()t s6 vfui d6 cfui quan tam nghien cful 

nhu: 1) Khi xay dlJllg, hoan thi~n phap lu?t t6 

tlµlg hanh chinh, Vi~t Nam va Trung Qu6c 

dugc xsp vao cling m9t mo hinh xet xu hanh 

chinh61 
- rue toa an nhan dan (toa an thuemg) 

xet xfr hanh chinh b&ig m()t thu tl,lc t6 tl,lng 

hanh chinh rieng so vm t6 tl,lng dan S\f. V?y 

cfui nghien cfru v6 qua trinh hinh thanh va 

phat tri~n cua mo hinh xet XU hanh chinh nay; 

2) Cfut quan tam nghien CUu SO Sanh phap 

l~t t6 t\lllg hanh chinh cua Vi~t Nam vm 

Trung Qudc va cac nucrc chau A (Han Qu6c, 

Nh~t Ban), cac nucrc h?u Xo ViSt (nhuNga). 

Tom lc;ii, trong gfut b6n th?p ki vira qua, 

thS gicri da ghi nh?n S\l' thay d6i chuc nang, 

60 Mark Ryan - Steve Foster (2023), "Unlocking 
Constitutional and Administrative Law", Routledge, 

tr. 574. 
61 Vii Thu (2010), sdd, tr. 105, 109. 
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vai tro cua nha nucrc62 dang thoi d6 cao each 
tiSp c?n lu?t va qucin ttj63• Lu?t hanh chinh 
ciing khong n~m ngoai xu thS d6. Xu huang 

cai each, dan chu h6a lu?t hanh chinh a 
nhi6u qu6c gia tren th€ gicri ca ca cac qu6c 

gia phat tri€n va dang phat tri€n) duqc th€ 

hi~n qua S\l' thay thS cua mo binh quan tri 
nha nucrc hi~n dc;ii ddi vm mo hinh quan Ii 
nha nucrc truy6n thdng64

• 

K€ tir cudi nhiing nam 90 cua thS ki XX, 

chu truang xay dlJllg nha nucrc phap quy6n va 

cai each hanh chinh da thuc d~y vi~c trao d6i 

thong tin, kinh nghi~m v6 phap lu?t nucrc 

ngoai tir cac nha nghien cfru, chuyen gia dS 

xay d\l'llg, hoan thi~n phap lu?t hanh chinh va 

n6n harm chinh nha nucrc cua Vi~t Nam. Trai 

qua gfui 40 nam cua thOi Id E>6i mm, nhi6u 

tac gia danh gia LHCVN ph§n nhi6u thS hi~n 
m()t n6n hanh chinh nha nucrc pht,!c Vt) qua 

trinh chuySn d6i tir n6n kinh tS t?p trung, 

quan lieu, bao c§p sang n6n kinh tS thj truemg. 

Trang qua trinh chuySn d6i cua thOi Id E>l>i 

mm, LHCVN da c6 nhiing cai each tich C\l'C 

nh~m d6i mm n6n quan ttj qudc gia theo 

hu&ng hi~n dc;ii, hi~u qua. Xu huang phat triSn 

cua LHCVN trong tuang lai se ngay cang thS 

hi~n ro nhiing Ii lu~ v6 nha nucrc phap quy6n 

va bao ve quy€n con ngucri tren th\fc tS./. 
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