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Tom tat Nguyen tic gid dinh quyén tic gia duoc chinh thic ghi nhan trong Luat S& hiw tri tué Viét
Nam sau lan sta déi thir ba véo nam 2022. Vof quy dinh nay, phép luét Viét Nam da trd nén hai héa vdf cac
quy dinh cua Cong uéc Berne ve bao hé cac tac pham van hoc va nghé thuat ma Vigt Nam & thanh vién.
Bai viét nay gicf thiéu nguyén tac gia dinh quyen tac gia theo phap luét quéc é va Vigt Nam, trén oo sg phan
tich céc quy dinh do, bai viét de xuat mot so gidi phéap nham hoan thién quy dinh trong nuéc vé gia dinh vé
quyen tac g/a cu thé I3 cac g/a/ phap gan vai nguyen tic g/a dinh dua trén tén that hogc but danh cua tac
g/a hé qua cla nguyén tac gia dinh va van dé quan Iy quyén tac gia trong tnuing hop tic pham c6 dong tac
gié khuyét danh.
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Abstract: The principle of copyright assumption is officially recognised in the Vietnamese Law on
Intellectual Property after the third amendment of this Law in 2022. With the new regulations, the Vietnamese
law has been harmonised with the provisions of the Berne Convention on the protection of literary and
artistic works, of which Vietnam is a member. The article introduces the principle of copyright assumption
according to international and Vietnamese copyright laws. Based on the analysis of these regulations, the
article proposes a number of solutions to improve the relevant national copyright regulations, including
solutions related to the principle of assumption on the basis of real name or of the author's pseudonym, to
the consequences of the principle of assumption of copyright, and the question of copyright management
in the case of a work of anonymous co-authorship.
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Piéu 49 va Diéu 198a ctia Luat S& hiru tri

1. Dit van dé
tué nam 2005, stra ddi, bd sung nim 2009,

Nguyén tic gia dinh quyén tac gia nhim

muc dich gilip tac gia tranh dugc nhimg bt
loi khi phai chimg minh quyén cia minh
trong mot s& trudong hop. Nguyeén tic nay
da dugc thira nhéan trong luat phap qudc t€
va qudc gia trong linh vyc ban quyén. Trong
phap luat dan sy Viét Nam, nguyén tic
tuong tur cdn tdn tai trong nhidu linh vuc
nhur hon nhan va gia dinh, tai san. Trong
linh vuc s& hitu trf tué, khi nhin nhan quyén
tac gia 12 mot tai san thi nguyén tic gia dinh
1a hét sitc cén thiét.

Trong pham vi bai vi€t nay, céc tac gia
tap trung nghién citu nguyén tic gia dinh
quyén tic gia dugc quy dinh tai khoan 3

2019 va 2022 (sau day goi tit 1a Luat SHTT).
Trén co s& phan tich cac quy dinh trén,
nghién citu nay két luin ring viéc ghi nhan
nguyén tic gia dinh quyén tic gia 1a hoan
toan phi hgp véi luat phap qudc t€ va dap
img nhu céu thyc tién, tuy nhién, cic quy
dinh lién quan van con ton tai mot s§ bat
cap. Dé giai quyét nhimg bat cap d6, nhém
tac gia da dya vao viéc phan tich céc quy
dinh ctia phép luat ban quyén & Viét Nam
va mot s6 nudc khac nhu Trung Qudc,
*, **, *** Giang vién Khoa Luat, Truéng Bai hoc Can Tho.

! De tai nay dugc tai trg bdi Truong Dai hoc Can Tho, Ma s6:
T2023-33.
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Indonesia 1am co s& cho c4c d& xudt nhdm
hoan thién quy dinh trong linh vuc nay.

2. Gidi thiéu chung vé nguyén tic gia
dinh quyén tic gia

2.1. Khdi quat vé “nguyén tdc gia dinh”

N6i chung, “nguyén tic gia dinh” nham
muc dich thiét 1ap mot co ché, theo dé, thay
vi chimg minh ring X 1a ding, chi cin
chimg minh Y 1a ding ciing c6 nghia 1a X
ding?. Vi du: A dang “chi€m hiru” mot tai
san va B nghi ng& A dang chi€m hiru “trai
phép” tai san d6. Nhu vay, néu c6 nguyén
tdc gia dinh ring: “Néu mot nguodi dang
chiém hitu mot tai san thi ngudi d6 dugc
coi nhu c6 quyén doi véi tai san do, trir
khi c6 bing ching nguoc lai”, thi ldc nay,
A khong c6 nghia vu ching minh viéc
chi€ém hiru ctia minh 1a “hop phdp” ma
trich nhiém ching minh A chi€m hiu
“khong hop phdp” thudc vé B. Qua vi du
trén c6 thé thdy ring viéc tén tai mot
nguyén tic gid dinh c6 thé giip ngudi
chi€m hitu tranh dwgc ric rdi, ching han
nhu phai chimg minh 13p di 13p lai, ho#c
bi lam phién khi ngudi khac nghi ngdr vé
tu cach chi€ém hiru tai san clia minh.

Nhu vay, khi coi quyén tac gia 1a mot
loai “tai san” thi cling rat cdn thiét phai
c6 nguyeén tic gia dinh. Loi ich ddi véi
ngudi ndm gitr quyén cling rat 1o rang: ho
sé& tranh dugc ganh nang phai chimg minh
minh 12 chii thé quyén trong mot s trudng
hop nh4t dinh.

2.2. Gid dinh quyén tdc gid trong ludt
qudc té

2.2.1. Trong Céng woc Berne

Nguyén tic chung duoc quy dinh trong
Juat phap qudc t&€ dugc thé hién tai Diéu
15(1) ctia Cong wdc Berne vé Bao ho céc
tac phdm vin hoc va nghe thuat® (sau day
goi la Cong udc Berne):

“Dé duoc thira nhdn la tdc gia cua cdac

Tap chi

tdc phdm van hoc va nghé thudt huéng sw
bao hé cua Coéng uoc nay va duoc khoi kién
nhing nguoi vi pham tac phdm cua minh
truoc Toa an & cdc nudc thanh vién Lién
hiép, néu khong co6 bdng chimg nguoc lai,
tac gia chi cdn ghi tén minh trén tdac phdm
theo nhwethong lé. Khoan nay ciing dp dung
ca khi tén tac gia la mot but hiéu néu but
hiéu téc gia dung khong gdy nén mot nghi
vdn nao vé danh tinh that cua tac gia”.

Nguyén tic trén c6 thé hiéu 1a thay vi
chimg minh tac gia A c6 quyén tac gia doi
v6i tac phdm X, chi cin tén cha A xudt hién
trén X thi A dugc suy ludn c6 quyén tac gia
déi véi X, trix khi duge chimg minh nguoc
lai. Nguyeén tdc tuong tu ciing dugc ap dung
trong truong hop tac phdm duge dé cap 1a
tac phdm dién anh, theo d6, “mot ca nhan
hay mot t8 chirc c6 ghi tén trén tac phdm
[dién anh] theo nhu thong 1€, dugc xem la
nha san xudt dién anh, trirkhi c6 bang chimg
nguoce lai” (Piéu 15(2) Cong wéc Berne).

Ngoai nguyén tdc chung vé “suy doan”
nhu trén (hay theo thuat ngir ctia phap luat
Viét Nam la “gia dinh”), d6i v6i tic phdm
khuyét danh/biit danh, Cong wéc Berne dua
ra 02 cach suy luan dé xac dinh ngudi ndm
gilr quyén tac gia nhu sau:

- Thit nhdt, nguyén tic gia dinh nguoi
c6 quyén trong trudmg hop tac phdm da xuit
ban, theo d6: “Da&i véi nhimg tic phidm
2 Xem: LeSka, Rudolf, Presumption of Authorship under the
Berne Convention and its Application in the Online
Environment, 2019, https://www.researchgate.net/profile/
Rudolf-Leska-2/publication/351361810_Presumption_of_
Authorship_under_the_Berne_Convention_and_its_
Application_in_the_Online_Environment/links/
609403be458515d315ffc602/Presumption-of-Authorship-
under-the-Berne-Convention-and-its-Application-in-the-
Online-!;nvironment.pdf. truy cap ngay 25/01/2024.

3 Tén tiéng Anh: The Beme Convention for the Protection of
Literary and Artistic Works, ban tiéng Anh clia Cong udc nay,

https://www.wipo.int/wipolex/en/treaties/textdetails/12214,
truy cap ngay 25/01/2024.
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khuyét danh va nhitng tac phdm biit danh,
[...] Nha xudt ban c6 tén ghi trén tic phdm
duoc thira nhan 1a dai dién cha tac gia ma
khong cin bang chimg gi khac. Véi twcach
nay, Nha xudt ban c6 hudng quyén duoc
b4o ho va thuc thi quyén ciia tac gia” (Diéu
15(3) Cong uéc Berne).

- Thir hai, nguyen tic gia dinh nguoi c6
quyén doi véi tac phdm chua xudt ban, theo
d6: “Trong trudong hop nhimg tac phdm
chua xudt ban ma chua biét ai la tic gia,
nhung c6 di co s& dé cho ring tac gia l1a
cong dan mot nudc thanh vién Lién hiép,
thi phap luat quéc gia thanh vién Lién hiép
c6 kha nang chi dinh mot co quan c6 thim
quyén dai dién cho tac gia va c6 thdm quyén
bao ho va thuc thi quyén tac gia trong cac
nudc thanh vién Lién hiép”. Trong trudong
hop nay, tén clia co quan dugc chi dinh dai
dién cho tac gia phai dugc thong bao cho
cac quoc gia Thanh vién khac cia Cong
wdc (Piéu 15(4) Cong uéc Berne). Nguyén
tic nay c6 thé duoc ap dung cho cac tac
phdm vin hoc dan gian ma tac gia thuong
khong duoc biét dén®.

V& mit wu diém, cac nguyeén tic trén la
su b8 sung hop 1y cho nguyén tic “ban
quyén phéat sinh tu dong” ma khong céan
thong qua thii tuc dang ky. Ngoai ra, né
con giup tac gia giam b6t ganh néng chimg
minh minh 12 chii s& hiru ban quyén trir khi
dugc chimg minh ngugc lai’. Tuy nhién,
chiing cting c6 diém yé&u 12 khong xé4c dinh
ro rang thuat ngir “tac gia” nghia l1a gi: “chd
s& hitu ban quyén” hay “ngudi sang tao ra
tac phdm”? V& y nghia ciia thuét ngir “tac
gia”, Cong udc Berne cho phép ciac nudc
thanh vién dwa ra cac cach hiéu cho riéng
minh, vi vy, nguyén tic “gia dinh quyén
tac gid” s& khac nhau & mdi qudc gia khi
m&i nudc c6 thé thiét 1ap céc gia dinh riéng
biet d& suy doan ai 1a “chii s& hitu ban
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quyén” hay ai 1a “ngudi sang tao ra tac
phim”. Bén canh d6, cum tir “theo nhu
thong 1&” nhu dugc thé hién trong Diéu
15(1) va 15(2) ctia Cong udc ciing khong
duoc giai thich ro rang, vi vay, vdn dé nay
ciing s& dugc diéu chinh theo phap luat ciia
cac nudc thanh vién Cong udc.

2.2.2. Nguyén tdc gia dinh quyén tac gia
trong phdp ludt ban quyén quéc gia

Trong khi Cong uéc Berne chi dua ra
nguyén tic co ban vé “gia dinh quyén tac
gia” va dit ra “tieu chudn t6i thiu” cho
vdn dé nay thi phap luat ban quyén ctia cac
nudc thanh vién Cong uéc nay mot mit lai
ap dung cac “tieu chuén t6i thiéu” d6, mot
mét b8 sung thém nhimg quy dinh phit hop
v6i diéu kién trong nudc. Luat ban quyén
ctia Trung Qudc va Indonesia 1a hai vi du
dién hinh.

Tai Trung Qudc, cac van dé lién quan
dén linh vuc ban quyén dugc diéu chinh
chi yéu bdi Luat Ban quyén Trung Qudc,
ban hanh nim 1990, stra déi nim 2001,
2010 va 2020 (sau day goi tdt 1a Luat Ban
quyén Trung Qudc)®. Theo quy dinh ciz
Luat nay, néu khong cé quy dinh khéc th
quyén tac gia doi voi tic phdm thudc v
tac gia clia tac phdm d6 va tac gia cia tic
ph4m Ia c4 nhan tao ra tac phdm (Diéu 11).
Tuy nhién, Luat Ban quyén Trung Qudc
ciing dit ra “nguyén tic suy doan” trong
linh vuc quyén tac gia nhu sau (Piéu 12(1)):

“Thé nhdn, phdp nhdn hodc t6 chirc

4 Xem: WIPO, Guide to the Berne Convention for the
Protection of Literary and Artistic, Works (Paris Act, 1971).
Vol. 615. WIPO, 1978, doan 15.9 va 15.10.

$WIPO, Guide to the Beme Convention for the Protection of
Literary and Artistic, Works (Paris Act, 1971). Vol. 615. WIPO,
1978, doan 15.9 va 15.10, doan 15.1 and 15.2.

§ Trong bai viét nay, nhom téc gia st dung ban dich tiéng Anh
clia Luat Ban quyén Trung Quéc (khong chinh thirc), tir trang
“The National Law Review”, https://www.natlawreview.com/
article/china-s-national-people-s-congress-releases-
translation-amended-copyright-law, truy cap ngay 25/01/2024.
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khéng cé tw cach phdap nhén duoc gdn tén
vao tac phdm la tdc gia cua tdc phdm va cé
cdc quyén tuong vmg doi voi tdc phdm, trie
truomg hop c6 bdng chimg nguoc lai”.

Nhur vay, viéc tén cha chi thé xuat hién
trén tac phdm c6 thé 1a cin ctr dé “suy doan”
quyén cda cht thé d6. Nguyén tic nay da
duoc ap dung khi giai quyét tranh chdp tai
Toa an. Nam 2015, Toa 4n nhan dan t6i cao
Trung Quéc da dong ¥ voi quyét dinh cla
Toa an cdp dudi khi cong nhén tén tac gia
dugc ghi dudi dang hinh mo ky thuat s trén
anh k¥ thuat s6 c6 thé duoc coi Ia “chirky s6”
clia tic gia va la biang chimg v& quyén tac
gia clia ngudi d6’. N6i cach khac, viéc hién
thi tén tac gia trén tic phdm dudi dang dién
tir duoc Luat Ban quyén Trung Qudc thira
nhén 1a co s& dé “suy doan” vé ban quyén?.

Nguyén tic néu tai Piéu 12(1) ctia Luat
Ban quyén Trung Qudc c6 hai y nghia. Thiz
nhdt, n6 cong nhan rang “tac gia” c6 thé 1a
mot “phap nhan” hozc mot “td chirc khong
c6 tur cach phép nhan” chi khong chi 1a
mot “thé nhan”. Thiz hai, né chi xac dinh
mot nguoi 1a “tac gia” va khong néu ro ndi
dung cac quyén dugc hudng. Né6i céch
khac, “tac gid” nay cé dugc hudng cac
quyén nhu “tic gia sang tao” hay “chi s&
htru” hay khong thi con tiy thudc vao cac
quy dinh khac ho#c thda thuan khac gitta
cac bén. V& co s& clia “nguyén tic suy
doan”, Luat Ban quyén Trung Qudc chi dua
ra mot can cir d6 1a dua trén tén cia tac gia
khi n6 duoc “gin vao tac phdm”. Quy dinh
nay c6 nhimg diém twong ddng véi quy dinh
tai Piéu 15(3) ciia Cong wdc Bemne; tuy
nhién, khuyét diém ciia Luat Ban quyén
Trung Qudc la khong néu 1o “tén tic gia”
gin v6i tac phidm c6 bao gdm ca biit danh
clia tAc gia hay chi bao gdm tén thét cia
nguoi do.

Tai Indonesia, van ban phéap 1y chinh

trong linh vuc ban quyén la Luat Ban
quyén, duoc thong qua ndm 2014 (sau day
goi 1a Luat Ban quyén Indonesia). “Nguyén
tdc suy doan” vé ban quyén duoc Luat nay
quy dinh nhu sau (Piéu 31):

“Trix khi dvoc chimg minh khac di,
nguoi duoc coi la tdc gia la nguoi co tén:

a. Duoc néu trong tdac phdm; b. Puoc
tuyén bé' la tac gia cua tdc phdm; c. Puoc
ghi trong Gidy chimg nhdn vé ghi nhan
théng tin tdac phdm; va/hodc d. Puoc liét
ké trong so dang ky chung cua tac phdm
VOi tie cach la tdc gia”.

D4i véi cac tac phdm dugc thé hién bing
101 n6i ma chua dugc thé hién bing vin ban,
Luit Ban quyén Indonesia dua ra nguyén
tdc bd sung nhu sau (Piéu 32):

“[...]Triekhi dwoc chimg minh nguoc lai,
nguwoi nao trinh bay [tdc phdm noi] ma
khong cé bdt ky tai liéu béng vin ban nao
va khong co thong tin nao khdc vé tac gia
cua né, duoc coi la tdc gia”.

Ngoai cac nguyeén tic trén, vi Indonesia
la thanh vién cia Cong udc Berne nén ban
quyén s& tw dong phat sinh ma khong cin
dang ky; tuy nhién, sau khi hoan tit tha
tuc dang ky, gia tri ddng ky quy dinh tai
biéu 69(4) ctia Luat Ban quyén Indonesia
nhu sau:

“Trie khi dwoc chimg minh khdc, Gidy
chiimg nhén déang ky [...] la bang chimg so
bo vé quyén s& hieu d6i véi tac phdm...”.

Xét trong mai lién he gitra cac quy dinh

7 Xem Ban 4n s6 1904 (2015) cla Toa 4n nhan dén t6i cao
Trung Qudc (Huagai Creative (Beijing) trong vu /mage
Technology Co., Ltd. v. Xinxiang Tianfeng Machinery
Manufacturing Co., Ltd., http:/fwenshu.court.gov.cn, truy cap
ngay 25/01/2024.

® Trong mt s6 trutng hop, mot “ddu thai gian dién tir (digital
timestamp) - thé hign nhu mot so d6 ma - c6 thé dugc xem
nhu mot bién thé clia chirky dién tlr. Xem Lee, Kok-Wah, Gita
Radhakrishna va Lake-Tee Khaw, The Proof of Copyright
Ownership Using Digital Timestamp in Malaysia, 1987, tr.1.
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ciia Luat Ban quyén Indonesia tai Piéu 31,
Piéu 32 va Didu 69(4), c6 thé thdy hai
nguyeén tic dugc dé cap: (1) nguyen tic suy
doén dya trén “tén tac gia” xudt hién trén
tac phdm hodc trén cac tai lieu, chimg cir
khéac va (2) nguyeén tic suy doan dua trén
“hanh vi xay ra trén thuc t€” chi ap dung
d6i véi tac phdm néi. Lién quan dén nguyén
tc suy doan dua trén Gidy chimg nhan ding
ky tac phdm quy dinh tai Diéu 69(4), n6
dudng nhu khong hoan toan doc lap véi
nguyén tic dua theo tén tac gia xudt hién
trén tac phdm, vi xét cho cung, thong tin
thé hién trén Gidy chimg nhan, vi du: tén
tac gia, co6 thé la yéu t6 lam co s& cho viéc
suy doan quyén.

Cén cir cac quy dinh trén, trong trudng
hop xay ra tranh chdp ban quyén déi véi
mot tic phdm nh4t dinh, thi bén thuc hién
thi tuc ding ky ban quyén khong phai
chimg minh minh 12 chi thé cé quyén, trir
khi bén kia c6 biang ching ngugc lai. So
vGi cac nguyén tic dugc Cong udc Berne
va Luat Ban quyén Trung Qudc ditra, Luat
Ban quyén Indonesia dua ra cac “nguyén
tdc suy doan” toan dién hon, vi né tinh dén
nhiéu yéu t& nhu “tén tac gia” va hanh vi
“trinh bay tidc phdm néi”. V& viéc thé hién
tén tac gia, Luat Ban quyén Indonesia ciing
quy dinh rét ro rang khi quy dinh mot s6
trudomg hop nhét dinh, cu thé 1a viec “thé
hién tén trén tic phdm”, viéc dugc “tuyén
bd 1a tac gia” cilia tic phdm, hoic viéc “thé
hién tén vin ban” ding ky ban quyén hoic
gidy chimg nhan ban quyén. Tuy nhién, quy
dinh tai Piéu 31(1) cia Luat nay ciing
khong xac dinh ro thir tr vu tién cla céc
yéu t& vira néu. Vi du, néu tén cla tic gia
dugc gidi thiéu trong tic phidm va trong
Gidy chimg nhan khong giong nhau thi
khong rd “nguyén tic suy doan” s& duoc
ap dung dua vao yéu td nao.

2.3. Quy dinh cua phdp luat Viét Nam
vé nguyén tic gia dinh quyén tac gid

Nguyen tic gia dinh (hay suy doan) thuc
chdt khong phai 1a ndi dung xa la trong
phap luat dan sur Viét Nam vi né da ton tai
trong mot sd linh vuc lién quan dén tai san
va quan hé hon nhan gia dinh. Riéng trong
linh vuc quyén tac gia, nguyén tic gia dinh
quyén tic gia da dugc thiét 1ap mot cach
“khong chinh thic” tir rdt s6m, tuy nhién,
phai dén 1an sira déi thit ba ctia Luat SHTT
vao nam 2022, nguyén tic gia dinh quyén
tac gia méi chinh thitc dugc thira nhan.

2.3.1. Swtén tai ciia nguyén tdc gia dinh
trong phdp ludt dan sw

Trong linh vuc dan sy, nhin chung, thuat
ngir “gia dinh” khong dugc sir dung, thay
vao d6, B0 luat Dan su sir dung thuat ngir
“suy doan” v6i y nghia tuong tu. Trong cac
linh vuc khéc ciia dan su nhu hén nhan va
gia dinh, thuat ngtrsuy doan/gia dinh khong
dugc truc ti€p ghi nhan, nhung thong qua
cac quy dinh c6 lién quan, ching ta c6 thé
thdy su ton tai clia nguyén tic suy doin/
gia dinh.

Dudi g6c do tai san, khoan 1 va 2 bBiéu
184 B0 ludt Dan sy ndam 2015 quy dinh:
“Nguoi chiém hieu duwoc suy dodn la ngay
tinh; nguoi nao cho rang nguoi chiém hiru
khong ngay tinh thi phai chimg minh” va
“truomg hop c6 tranh chdp vé quyén déi
Vvéi tai san thi nguoi chiém hitu duoc suy
dodn la nguoi c6 quyén dé”, dong thoi,
“nguoi o tranh chdp voi ngudi chiém hin
phdi chitng minh vé viéc nguoi chiém hiwu
khéng c6 quyén”. Nhu vay, ngudi dang
chiém hitu tai san s& khong gip bt tién khi
phai ching minh quyén ctia minh d&i véi
tai sdn ma minh dang chi€ém hitu khi bi
nguoi khac dit nghi van. Ngugc lai, nguoi
dua ra nghi vdn ngudi khic vé quyén s&
hitu tai sdn ma nguoi d6 dang chi€m him

Tap chi
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phai c6 nghia vu chimg minh s nghi ngo
d6 1a c6 co s& va hop ly. Diéu dang chi y
14, BO luat Dan surnim 2015 str dung thuat
ngir “suy doan”, tuy nhién, xét vé y nghia,
né twong ddng véi thuat ngr “giad dinh”
trong Luat SHTT.

Trong linh vuc hon nhan va gia dinh,

“nguyén tic suy doan” ciing dugc ap dung
dé xac dinh cac van dé lién quan dén nhan
than nhu con céi ctia hai vo chéng, hay vdn
dé vé tai san nhu tai san chung cia vg
chéng. V& nguyén tic nhan con chung,
khoan 1 Diéu 88 Luat Hon nhén va gia dinh
nam 2014 quy dinh: “Con sinh ra trong thoi
k¥ hon nhan hoic do ngudi vo c6 thai trong
thoi ky hon nhan 1a con chung cta vg
chdng”, va “con dugc sinh ra trong thoi han
300 ngay ké tirthoi diém chdm dit hon nhan
duoc coi 1a con do ngudi vo ¢ thai trong
thoi ky hon nhan”. Quy dinh nay gian tiép
tao ra cach suy luan nhu sau: Con sinh ra
trong thoi ky hon nhan hoidc do nguoi vo
c6 thai trong thdi ky d6, hodc con sinh ra
sau thoi diém chdm dit hon nhan 300 ngay
s€ dugc “suy doan” 1a con chung ciia hai
vo chdng néu khong c6 chimg ci nao khac.
Vé tai san, Pidu 33(3) Luat Hon nhan va
gia dinh nam 2014 ciing dua ra nguyén tic
chung nhu sau: “Khi khong c6 cén cir
chimg minh tai san dang tranh chdp gitra
v va chong la tai san riéng cia minh, tai
san nay dugc coi la tai san chung”. Véi cach
ap luén tuong tu, ching ta nhan ra sy ton
tai clia sur “suy doan” mot tai san dang tranh
chdp gitra hai vo chdng 1a tai san chung,
trir khi c6 chimg c nguoc lai.

Qua céc phan tich trén c6 thé thdy ring
trong quy dinh ca phap luat dan su Viét
Nam c6 nguyeén tic gia dinh (hay suy doan)
lién quan dén nhiéu vdn dé, dic biét trong
linh vuc quyén nhén than va tai san. Vi vy,
viéc thiét 1ap nguyeén tic trong tu trong linh

Tap chi - .
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vuc quyén tac gia 1a phi hop dé giai quyét
cac vdn dé lien quan dén quyén tac gia duoc
phap luat ghi nhan va bao hd. Hon nira, véi
tu cach la thanh vién ctia Cong udc Berne,
viéc thiét 1ap nguyén tic suy doan trong
linh vuc quyén tac gia ciing nhim muc dich
gitip phap luat vé quyén tac gia cia Viét
Nam hai hoa vé1 cac quy dinh c6 lién quan,
nhur da néu tai Diéu 15 cha Cong udc nay.

2.3.2. Nguyén tdc gia dinh quyén tac
gia trude lan sita doi Ludt So hiw tri tué
nam 2022

Truéc ndam 2022, nhin chung luat phap
vé quyén tac gia & Viét Nam chua c6 quy
dinh nao ghi nhan mot cach tryc ti€p su ton
tai clia nguyén tic gia dinh quyén tac gia.
Tuy nhién, khi xem xét quy dinh lién quan
dén ding ky quyén tac gia, c6 vé nhu cac
nha lap phép ciing da gian ti€p dua ra mot
nguyén tic cé ¥ nghia twong tw. Khoan 3
Dbiéu 49 Luat SHTT nam 2005 quy dinh:

“Té chirc, ca nhan da dwoc cdp Gidy
chimg nhdn dang ky quyén tac gia [...]
khong c6 nghia vu chimg minh quyén tdc
gia [...] thuéc vé minh khi cé tranh chdp,
trie truomg hop c6 chumg cik nguoc lai”.

V& mit cau tir, quy dinh trén chi ra lgi
ich ma nguoi diang ky quyén tac gia dugc
hudng sau khi ding ky quyén tac gia, tuy
nhién, diéu nay tao ra mot “nguyén tic suy
doén 4n”, theo d6: “Gidy chimg nhan ding
k¥ quyén tic gia ma mot ngudi duoc cdp sé
duoc coi 1a “bang chimg” dé chimg minh
ban quyén trong tranh chdp”. N6i céach
khéc, trong trudng hgp xay ra tranh chdp
ban quyén, ngudi duwoc cdp Gidy chimg
nhan ding ky ban quyén s& dugc “gia dinh”
la chi s& htru quyeén, trir khi bén kia chimg
minh ngugc lai.

Vé he qua cu thé clia “gia dinh” nhur trén,
méc du Luat SHTT nam 2005 chua cé giai
thich rd rang nhung c6 thé suy ra rang viec
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“gia dinh” s& nhdm muc dich xac dinh tu
cach cua tac gia va chi s& hiru quyén tac
gia vi day la nhitng noi dung thé hién trén
Gidy chung nhan dang ky quyén tac gia do
co quan c6 thdm quyén trong linh vuc nay
tai Viet Nam cap.

Tuy nhién, do Viét Nam la thanh vién
cua Cong udc Berne tir nim 2004° nén
nguyén tic “gia dinh” gian ti€p néu trén
ro rang khong phl hop véi nguyén tic
quyén tac gia phat sinh tu dong theo Cong
udc Berne. Trong truong hop dién hinh,
tac gia néu khong thuc hién ding ky
quyén tac gia c6 thé bi thiét thoi néu c6
nguoi khac 1ay tac phdm ctia minh va ding
ky mao nhan v&i thong tin sai sy that. Néu
cac bén trong tranh chap déu khong c6 ai
thuc hién viéc dang ky, trach nhiém ching
minh s& khong loai trir cho bén nao bdi
khong c6 viéc “suy dodn” hay “gia dinh”
nao dugc ap dung. Nam 2019, trong vu
Thdn dong Pdt Viét'®, nguyén don da phai
dua ra nhiéu ching cit dé ching minh minh
la tac gia duy nhdt cia 04 “hinh twgng nhan
vat” trong bo truyén tranh do bi don xuat
ban, du trén mdi cudn truyén tranh chi cé
bit danh cia nguyén don dugc ghi nhan
trén trang bia véi y nghia ong 1a tac gia
duy nhét cia bo truyén.

2.3.3. Nguyén tdc gia dinh quyén tdc gia
khi Ludt S¢ hieu tri tué siea doi ldn thir 3
nam 2022

Trong 14n stra d6i thit ba ctia Luat SHTT
(sau day goi 1a Luat SHTT nam 2022),
nguyén tic gia dinh vé& quyén tac gia duoc
bd sung rd rang, duoc quy dinh tai Diéu
198a ring: “[...] néu khong cé chimg cie
ngueoc lai thi quyén tdc gia [...] dwoc gia
dinh nhie sau: ...Cé nhdn, t6 chitc dwoc néu
tén theo cach thong thuomg la tdc gia, [...]
nha xudt ban duwoc coi la chi thé quyén déi
voi tdc phdm [...] do”.

Pé giai thich viéc tac gia c6 thé duoc
“néu tén theo cach thong thudomg”, luat quy
dinh ring d6 1a khi tén ctia tac gia xudt hién
trén tac phdm goc hodc céc tai liéu lién
quan (néu c6). Trong trudong hop tac phdm
gdc va tai lieu lién quan khong con ton tai
thi tén tac gia co6 thé duoc ghi trén cac ban
sao duoc xudt ban hop phdp tuong umg.
Nguyén tic nay sau d6 duogc giai thich
chi tiét hon tai Diéu 59 ctia Nghi dinh s6
17/2023/ND-CP ngay 26/4/2023 ctia Chinh
phi quy dinh chi ti€t mot sd diéu va bién
phép thi hanh Luat S& hitu tri tué¢ vé quyén
tac gia, quyén lién quan (Nghi dinh 17).
Mot cach tdng quat, theo Luat SHTT niam
2022 va Nghi dinh 17, nguyeén tic gia dinh
quyén tac gia c6 thé duoc tém tit nhu sau:

- V& muc dich ap dung: nguyén tic gia
dinh nay khong chi dugc ap dung trong
tranh chdp quyén tac gia theo tha tuc dan
st ma con trong cac thi tuc xir Iy vi pham
hanh chinh, hinh su'!;

- V& d6i tuong duoc hudng quyén: nguyér
tic suy doan dugc ap dung ddi véi':

+ Ca nhan: cé tén (tén that hodc but
danh) duoc thé hién Ia tac gia trén ban sao
tac phim da cong bo hoic trén tac phdm
nghé thuat gbc theo cach thong thudng.
Trong truong hop nay, ngudi d6 duge coi
la tac gia cho dén khi dugc chimg minh
nguoc lai;

+ Nha xudt ban: chi khi tic phdm da
dugc xudt ban khong cé tén tic gia (tén that
hodc bt danh). Trong truong hop nay, nha
xudt ban c6 tén trén ban sao tic phdm dugc

IKE tur ngay 26/10/2004, Viét Nam chinh thutc trg thanh thanh
vién clia Cong udc Berne.

10 Xem Ban 4n s6 35/2019/DS-ST ngay 18/02/2019 clia TAND
quan 1, TP. H3 Chi Minh.

" Poan dau tién Diéu 198a clia Luat SHTT.

12 Khodn 2, 3 Diéu 59 Nghi dinh s6 17/2023/ND-CP.
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coi la nguoi gitr ban quyén. Pay thuc chat
1a mot quy tdc danh riéng cho cac tac phdm
khuyét danh ho#c khong rd tac gia.

Pang chi y 1a, phap luat Viét Nam con
quy dinh nguyén tic suy doan “gian tiép”,
theo d6, trong trudng hop ban gdc hodc ban
sao cha tac phdm khong con tdn tai thi chi
s& hitu quyén tac gia ciing dugce xac dinh
trén co s& ban géc va ban sao clia “tac phdm
khéc c6 lién quan” ma tén tac gia xudt hién
“trong chimg muc hop 1y” dé xac nhan chi
thé quyén. N6i cach khac, viec suy doan
v& quyén tic gia clia tdc phdm nay c6 thé
dugc thye hién thong qua ban gdc hodic ban
sao ciia tac phdm khac. Quy dinh nay dugc
dung dé giai quyét tinh hudng sau: Tac
phim A 12 tac phdm phai sinh va dugc sang
tao dua trén tac phdm B. D3&i véi tic phdm
A, thong tin vé tac gia da duoc xac dinh ro
rang, con thong tin vé tic gia clia tic phdm
B thi chura c6. Nhur vay, néu ban géc hoic
bén sao clia tdc phdm A c6 chira thong tin
vé tac gia clia tac phdm goc B thi thong tin
nay c6 thé duoc ding d€ “suy doan” quyén
tac gia clia tac phdm B. Diéu nay c6 vé phi
hop v6i truong hop déc biét nhu khi tac
phdm dugc tao ra trén co s& hé théng chubi
khoi (block-chain), lic d6, viéc gia dinh
quyén tac gia lién quan d€n mot tic phdm
c6 thé dua trén co s& di liéu c6 lién quan'®,

Té6m lai, Luat SHTT trong 14n stra ddi
niam 2022 da dua ra hai nguyén téic gia dinh
vé ban quyén dua trén:

- Tén tac gia trén ban gdc hoic ban sao
clia tic phdm: theo quy dinh tai Diéu 198a;

- Thong tin ghi trong Gidy chimg nhén
dang ky: theo quy dinh tai khoan 3 Diéu 49.

Luat cting quy dinh co s& thir nhdt néu
trén s& duoc 4p dung ddi véi trudng hop
tac phdm chwa dugc ding ky véi co quan
c6 thdm quyén. Vi vay, néu ban quyén da

duoc ding ky va Gidy chiing nhan da duoc
cdp, chiing ta c6 thé suy doan ring co s&
thit hai néu trén s& dugc ap dung'.

3. Mot so bat cap chaa phap luat Viét
Nam vé gia dinh quyén tdc gia va dé xuit
hoan thién

Nhin chung, cac quy dinh hién hanh vé
s& hiru tri tug cia Viét Nam déu phu hop
v6Gi noi dung tai Diéu 15 Cong udc Berne,
theo d6, nguyeén tic gia dinh quyén tac gia
chii yé€u dya vao danh tinh ciia tac gia duoc
ghi trén tac phdm. Riéng d6i véi tic phdm
khuyét danh, néu tic phdm da dugc cong
bd thi ngudi gitr ban quyén s 1a nha xudt
ban c6 tén trén tac phdm do. Tuy vay, quy
dinh hién hanh ciing boc 10 mot s6 bat cap
nhit dinh lién quan dén viéc trung 1ap khi
viéc gia dinh cdn cit vao tén tic gia, viéc
ap dung nguyén tic gia dinh khi c6 sai s6t
clia co quan c6 thim quyén trong viéc cdp
Gidy ching nhin ding ky quyén tac gia,
hé qua clia nguyén tic gia dinh va khoang
trong phép 1y vé gia dinh khi tac phdm c6
ddng tac gia khuyét danh.

3.1. Sw chéng ldn cia nguyén tdc gia
dinh dua trén yéu t6 tén tac gia

Theo luat hién hanh, nguyén tic suy
doan dua trén tén tac gia chi 4p dung khi
tén nay xudt hién trén tic phdm hoic trén
ban sao cla tac phdm va chi 4p dung khi
quyén tac gia chua dwgc diang ky. Trong
trudong hop quyén tac gia da duoc ding ky,
Gidy ching nhan ding ky s& 1a bang chimg
vé viéc s& hiru quyén. Tuy nhién, suy cho
cung, du viéc giad dinh la dya vao Gidy
ching nhan ding ky, n6 cling phai cin cit

13 Savelyev, Alexander, Copyright in the blockchain era:
Promises and challenges, Computer law & Security review
34, no. 3 (2018), 550-561, tr.16, https://wp.hse.ru/datal
2017/11/21/1160790875/77LAW2017.pdf, truy cap ngay
25/01/2024.

# Khoan 2, 3 Diéu 65 Nghj dinh s6 17/2023/ND-CP.
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vao thong tin vé tac gia, trong d6 c6 tén tac
gia duoc ghi nhan trong Gidy chimg nhan.
N6i céach khac, tuy Luat SHTT dua ra hai
“nguyén tic gia dinh” dugc quy dinh trong
biéu 49(3) va Diéu 198a, nhung v& co ban;
ca hai déu liéen quan dén viéc thé hién tén
cla tac gia. Vi vay, viéc tach cac quy dinh
thanh hai “nguyeén tic” riéng biét hién nay
la chua thuc su phu hop.

Giai phap cho thiéu sét nay 1a viéc tham
khao kinh nghiém cta Luat Ban quyén
Indonesia, nghia 12 dua ra mot nguyén tic
gia dinh duy nhit lién quan dén danh tinh
tac gia. Cu thé, cin bd sung vao khoan 2
biéu 198a quy dinh lién quan dén “danh
tinh tac gia” la cin c cho viéc gia dinh
bao gom:

- Tén tac gia (tén that hodc but danh)
dugc thé hién trén ban gbc hoic ban sao
clia tic phdm;

- Tén tac gia (tén that hodc bit danh)
duoc tuyén bé 1a tac gia cha tic phdm;

- Tén tiac gia (tén that hodc bit danh)
dugc thé hién trén Gidy chimg nhédn ding
ky quyén tac gia;

- Teén tac gia (tén that hodc biit danh)
dugc co quan nha nudc c6 thim quyén
ghi nhan sau khi hoan t4t thi tuc dang ky,
vi du: S8 ding ky qudc gia vé& quyén tic
gia nhu Luat SHTT ghi nhan tai khoan 1
biéu 54.

Trong s6 céac yéu t8 dugc dé cap & trén,
ba yéu t& sau tao su “bd sung” cho nguyén
tic hién tai dang duogc ghi nhan tai Piéu
198a Luat SHTT nim 2022. Thyc tién xét
xir chi ra ring néu nhimg cin ct b8 sung
nay dwoc 4p dung thi tac gia s& c6 loi thé
hon trong viéc chimg minh minh Ia chii thé
quyén. Trong vu kién Thdn dong Dat Viét,
nguyén don da cung cdp chimg circho thdy,
khi xudt ban Tap 24 va 27 cta by truyén,
bi don da mo ta “qua trinh sang tao” cla

tac gia (tc nguyén don). Trong mo ta do,
chi ghi nhan ring duy nhét nguyén don la
nguoi sang tao ra bd truyén ma khong co
tac gia nao khac tham gia. Gia sir “cén cir
thir hai” néu trén da duoc thira nhan trong
Luat SHTT hic bdy gi¢ thi véi chimg i vira
néu, nguyén don khong cin phai chimg
minh gi thém lién quan d€n quyén tac gia
clia minh, b&i mo ta vé “‘qua trinh sang tao”
ma bi don thé hién nhu trén ddng nghia véi
viéc bi don da “tuyén bgd” vé tur cach cia
nguyén don 1 tac gia duy nhét, va day chinh
la can ctr gia dinh v& quyén tac gia cla
nguyén don d6i v6i séang tao clia minh.

3.2. Bdt cdp trong viéc ap dung nguyén
tic gid dinh duwa trén viéc dang ky

Nhu da phan tich & phan trén, phap luat
hién hanh quy dinh ring cin c vé tén tac
gia trén ban géc ho#c ban sao tic phdm s&
dugc 4p dung trong truomg hop quyén tac
gia chura duoc ding ky v6i co quan c6 thdm
quyén. Néu qua trinh ding ky da thyc hién
va Gidy ching nhan da duoc cdp, nguoi
dugc cdp phép se khong c6 nghia vu chiig
minh trong trudng hop c6 tranh chdp vé ban
quyén. Tuy nhién, quy dinh nay tré nén bat
hop 1y néu xay ra sai sét ciia co quan c6
thdm quyén din dén viéc cdp nhiéu Gidy
chimg nhan ding ky quyén tic gia cho cing
mot tic phdm. Vu kién tung gin day giira
Cong ty C6 phan Giai phap Cong nghé TD
(TP) va Cong ty C8 phin Cong nghé DT
(DT) 1a minh chimg cho bt cap nay".

Théang 02 nam 2023, TP gt don khiéu
nai lén Cuc Ban quyén tac gia vé viec DT
“vi pham ban quyén” d6i v&i chuong trinh
may tinh chuyén quin ly nha hang,
khach san mang tén DiHOTEL, dugc cdp

5 Thanh Luan, Mot phdn mém Viét dugc cdp s& hitu tri tué
cho 2 c6ng ty?https://thanhnien.vn/mot-phan-mem-viet-duoc-
cap-so-huu-tri-tue-cho-2-cong-ty-185230721140309368.
htm, truy cap ngay 25/01/2024.
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Gidy ching nhan vao thiang 10/2022 (s6
9004/2022/QTG). Trong vu viéc nay, DT
da xin cdp gidy ching nhan ban quyén cho
mot phdn mém khac c6 chirc ning tuong
tu, tén la PMSPROUD. Tuy nhién, TP cho
rang PMSPROUD ctia DT thyc chat 12 ban
sao chép ctia DiHOTEL. Thang 6 niam
2023, sau khi TP phan d6i, Cuc Ban quyén
tic gid van cdp Gidy ching nhan ding
ky quyén tic gia cho PMSPROUD (s6
5067/2023/QTG).

Tranh chdp trén van dang dugc giai
quyét va chua c6 két luan cudi cling clia co
quan chic ning. Tuy nhién, gia dinh ring
thuc sur ¢6 sai sét trong qua trinh xem xét
don ding ky dan dén viéc cdp 02 Gidy
ching nhan quyén tic gia cho cung mot
tdc phidm va néu ca hai bén trong tranh chdp
déu vién din khoan 3 Diéu 49 cta Luat
SHTT dé khong phai xuat trinh thém bing
chimg chimg minh ban quyén cia minh thi
qué trinh giai quyét tranh chdp c6 thé bi
kéo dai. Trong truong hop nay, s& hop 1y
hon néu co quan c6 thim quyén yéu ciu
cac bén lién quan cung cdp thém bing
chimg, k& ca khi ca hai bén déu c6 Gidy
chimg nhan. Néi cach khac, qua trinh giai
quyét tranh chdp s& con dua vao cic bing
chimg khac, nhur ban gbc va ban sao tac
phdm ma trén d6 c6 thé hién tén that hoic
biit danh ctia tac gia, mic du Gidy ching
nhén da dugc cép.

Tir cac phan tich trén, ching toi cho ring
nguyen tic gia dinh cin duoc sira d6i (vao
khoan 2 va 3 Diéu 65 Nghi dinh 17) véi
noi dung cu thé nhu sau:

- Néu chua ding ky quyén tac gia thi
nguyén tic gia dinh s& duwa trén tén tac gia
xudt hién trén ban géc hoic ban sao ciia
tic phim;

- Néu quyén tac gia da duoc ding ky,
viéc gia dinh s& dua trén thong tin c6 trong

Tap chi

Gidy ching nhéan ding ky. Tuy nhién, néu
thong tin trén Gidy chimg nhan cting khong
dt dé xac dinh ai 1a ngudi c6 quyén thi viéc
suy doan s& dugc thuc hién dua trén tén
cla tac gia xudt hién trén ban gbc hoic ban
sao clia tic phdm.

Ngoai ra, chiing ta cidn ghi nhan thém
céc thong tin vé tac gia thé hién trén céac
tai lieu khac. Theo kinh nghiém cta Luat
Ban quyén Indonesia, thong tin tac gia
dugc lvu trir trong S6 ding ky ban quyén
qudc gia'® ciing 1a yéu t& c6 thé dung dé
chirng minh viéc mot ngudi s& htru ban
quyén d6i véi tac phdm. Diéu nay 1a cin
thi€t trong mot sd trudng hop nhdt dinh,
vi du nhu trong trudong hop madt Gidy
ching nhan dang ky.

3.3. Bdt cdp vé hé quad cia nguyén tdc
gid dinh

Theo Luat SHTT Viét Nam hién hanh,
nguyén tic gia dinh khong xac dinh ro viéc
ap dung nguyeén tic s&¢ din dén suy doan
mot ngudi 12 “ngudi sang tao” tic phdm hay
la “cht s& hiru quyén tac gia”"’. Duéi géc
do phap ly, vai trd clia “ngudi sang tao” va
“chi s& hiru quyén tac gia” 1a khac nhau
va c6 thé dén dén viéc ndm giit cac quyén
khac nhau twong ung. Cu thé, trong khi
“ngudi sang tao” thudong sé ndm gitr cac
quyén nhan thén, thi “chi s& hitu quyén
tic gia” s& ndm gitr quyén tai san. Nhu vay,
néu nguyén tic gia dinh quyén tic gia c6
thé chi ro “tac gia” hozc “chii s& htru quyén
tac gia” 1a ai thi s& tao diéu kién thuan loi

6 Theo quy dinh tai Diéu 54(1) cla Luat SHTT, Co quan
dang ky qudc gia v& quyén tac gia va quyén lién quan Ia noi
luu gitr thong tin vé Gidy chung nhan dang ky quyén tac gia.
178 sy khac nhau gilra quyén clia ngudi “séng tao” va “s& hiu”
cla quyén tac gid, xem thém Peng, Sik Cheng, Proving
authorship and ownership under Malaysian copyright law,
WIPO-WTO Colloquium Papers, Asian Edition. 2017, https:
Ilwww. wto.orglenglish/tratop_e/trips_e/colloquium_papers_
€/2017_asian/chapter_9_2017_e.pdf, truy cap ngay 25/01/2024.
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cho cac bén lién quan trong viéc khai thac
quyén cia minh.

Pé giai quyét nhimg bt cap néu trén,
ching toi d& xudt bd sung khoan 2a va 2b
vao Diéu 59 ctia Nghi dinh 17 cac quy dinh
cu thé nhu sau:

- Trong truong hop ban quyén chua
dang ky va ap dung nguyén tic gia dinh
dua trén tén tac gia thi nguoi c6 tén dugc
ghi nhan méc nhién c6 tu cach la tac gia va
chii s& hiru quyén tac gia, tirc 1a s& hitu toan
by cic quyén nhan than va quyén tai san.
Néu tén td chic duge ghi nhan thi t8 chirc
d6 c6 quyén tai san chirkhong c6 cac quyén
nhan than, trir quyén cong b6 tic phim;

- Trong truong hop quyén tac gia duoc
dang ky, thi tu cach “tic gia” hay “chu s&
hiru” ctia chi thé s& cidn cir vao thong tin
thé hién trén Gidy chimg nhan ding ky
quyén tac gia hodc thong tin dugc co quan
c6 thim quyén ghi nhan, vi du: trong Sé
ding ky qudc gia vé quyén tic gia.

Tuy nhién, theo kinh nghiém tirphép luat
ban quyén ctia Trung Qudc va Indonesia,
cin b3 sung quy dinh néu c6 bing ching
nguoc lai, chdng han nhurc6 thda thuan gitta
céc bén thi nguyén tic trén sé khong duoc
ap dung. Trong trudng hop d6, quyeén loi
clia cac bén lién quan sé tuy thudc vao noi
dung da thda thuan.

3.4. Bdt cdp vé nguyén tdc gid dinh
quyén tdc gid trong truong hop tac phdm
c6 dong tac gid khuyét danh

Quy dinh vé gia dinh quyén tac gia hién
hanh chua ro rang trong truong hop sau:
mot tac phidm c6 hai ddng tac gia, mot nguovi
da duoc xac dinh danh tinh con ngudi kia
thi khong. Trong truong hop nay, viéc khai
thac ban quyén tic phdm trén c6 thé gip
khé khin vi phap luat khong quy dinh rd
ai s& s& hitu/quén 1y ban quyeén, it nhat la

cho dén khi thong tin vé tac gia khuyét danh
duoc tiét 10.

Giai phap cho trudmg hop nay la giao cho
ddng tac gia da duoc xac dinh (hodc nguoi
thira k€ ctia ho) quan ly ban quyén tac phdm
cho dén khi xac dinh duoc danh tinh cia
ddng tac gia khuyét danh. Giai phap nay kha
giong voi quy dinh hién hanh cta Bo luat
Dan sy nam 2015 lién quan dén quan ly tai
san clia nguoi roi vao hoan canh dic biét
nhu bi tuyén bd “ving mit noi cur tri” (Piéu
65) hodc “mat tich” (Diéu 69). Trong nhimg
truong hop nhur vy, néu tai san c6 ddng s&
hitu thi ngudi ddng s& hira d6 c¢6 quyén quan
ly tai san cho dén khi nguoi dong s& hiru
“ving mat” hodc “mat tich” trd vé. Giai phap
trén c6 thé duoc ghi nhan thanh Diéu 42a
trong Luat SHTT nhu sau:

“Trong trudng hop tac phdm c6 déng tac
gia ma c6 dong tac gia chua xac dinh dugc
danh tinh thi quyén tic gia dugc dong tic
gia da xéac dinh dugc danh tinh quan 1y, cho
dén khi danh tinh tac gia khuyét danh dé
duoc xéc dinh, trir khi c6 thoa thuan khac”.

Tuy nhién, cn lam ro rang viéc cho phép
ddng tac gia quan ly ban quyén tac phdm trong
trudomg hop c6 “dong tac gia khong 1o danh
tinh” nhu trén khong phai [a “nguyén tic suy
doan” cha phap luat quyén tic gia ma chi la
giai phap “1ap khoang trong phap 1y’ lién quan
dén nguyén tic suy doan. Noi cach khac, vé
gbc do tai san, quyén tac gia phai duoc ndm
giit, quan 1y bdi mot chii thé nhét dinh va trong
trudng hop nay la dong tac gia (ma danh tinh
duoc xéc dinh), trir khi ¢6 thoa thuan khac.

Két luan

Nguyén tic suy doidn ban quyén la
mot nguyén tic kha quan trong vi né cho
phép ngudi ndm git quyén khong phai
ching minh trong mgt s§ truong hop
nhdt dinh. Luat phip qudc t€ va qudc

Tap chi
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gia trong linh vuc ban quyén déu quy
dinh nguyén tic nay dudi nhiéu hinh
thirc khac nhau.

Tai Viét Nam, phép luat s& hiru tri tué
hién hanh thiét 1ap nguyén tic gia dinh
dua trén tén tac gia va viéc s& htru Gidy
chimg nhan ding ky quyén tac gia. Tuy
nhién, c4c nguyén tic ndy cé phin trung
13p vi chiing dudng nhur déu dua vao ciing
mot yéu td, d6 1a tén tac gia. Hon nita, viéc
gid dinh dua trén tén ciing kha han ché
khi chi nhic dén mot truong hop: tén tac
giad xudt hién trén tic phdm, trong khi
thong tin ndy ciing c6 thé xudt hién & cac
ngudn khac, ching han nhu dir liéu clia
co quan c6 thim quyén. Mot mit, nguyén
tdc gia dinh cting khong 16 rang vé& hé qua
12 nhdam xac dinh ai 1a tac gia hay ai la
chii s& htru ban quyén. Mit khac, n6 khong
dwa ra giai phép ro rang néu c6 cic déng
tac gia trong d6 c6 ngudi khong thé xac
dinh thong tin, thi ban quyén ciia tic phdm
s& dugc ai quan ly.

Giai phap cho cac vdn dé trén 1a duara
mot cai nhin toan dién vé yéu td “tén tac
gia” trong nguyén tic gia dinh, theo do,
khi thong tin nay xudt hién trén cac tai
liéu khac nhau, né cin dugc thira nhan 1a
bing ching chi khong chi don gin dua
vao tén xudt hién trong tic phdm. Ngoai
ra, phap luat cin quy dinh cic nguyeén tic
suy doan cdn dugc ap dung b8 sung cho
nhau, dic biét trong trudng hop c6 sai sét
trong viéc cdp Gidy chimg nhan ding ky
quyén tic gia. Cudi cing, phap luat can
quy dinh r6 hon liéu viéc suy doan c6 dan
dén xac dinh tr cach “tdc gia sang tao”
hay “chii s& htru quyén tic gia” hay khong,
ddng thoi, b8 sung quy dinh cho phép

Tap chi

dong tac gia quan ly ban quyén ddi véi
tac phdm khi khong xac dinh dugc ddng
tac gia con lai. 4
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