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Tém tit: Bai viét phén tich cac vu viéc trén thuc tién va cac quy dinh cla phéap luat ve khai niém nguoi
c6 chic vy; cac hanh vi tham nhdng trong Lugt Phong, chong tham nhiing; quy dinh vé ndp lai it nhét ba
phan tu tai san tham nhing dé thay duoc nhimng bt cép cua cac quy dinh phap ludt hién nay, qua do, bai
viét kién nghi hoan thién mot s6 quy dinh phap luat lién quan.
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Abstract: The article analyses (i) practical cases and legal provisions on the concept of position
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makes some proposals to improve some related legal regulations.
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Dit van dé

Qua nghién citu thyc ti€n xét xir va cac
quy dinh phéap luat lien quan dén nhoém toi
pham “tham nhiing, chirc vu”, tac gia nhan
thdy, cac quy dinh v& khai niém ngudi c6
chic vu (khoan 2 Piéu 352 Bo luat Hinh
s (BLHS) nim 2015); cac hanh vi tham
nhiing trong Luat Phong, chdng tham nhiing
(khoan 1 Diéu 2 Luat Phong, chdng tham
nhing nadm 2018); quy dinh v& ndp lai it
nhdt ba phan tur tai sin tham nhiing (diém ¢
khoan 3 Diéu 40 BLHS nim 2015) c6 nhiéu
bt cap gy ra nhimg kho khin, vuéng mic
trong thyc tién, c6 truong hop khong théng
nhdt trong viéc xac dinh toi danh, hoic tao
ra nhimg 16 héng phap 1y dé c4c d6i twong
thuc hién céc hanh vi tham nhting véi tht
doan tinh vi hon, tham chi 12 “lach luat” dé
“tham nhting ma khong bi xi 1y hinh sy,
anh hudng dén cong tac ddu tranh phong,
chdng tdi pham néi chung va tdi pham tham
nhiing, chitc vu néi riéng.
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1. Quy dinh vé khai niém nguvi cé
chiic vu

Khéi niém ngudi ¢6 chic vu duoc quy
dinh tai khoan 2 Diéu 352 BLHS niam 2015,
theo d6: “Nguoi c6 chic vu la ngwedi do bé
nhiém, do bdu cix, do hop déng hodic do mot
hinh thiec khdc, c6 hudng luong hocic khéng
huomg luong, duoc giao thuc hién mot nhiém
vunhdt dinh va cé quyén han nhdt dinh trong
khi thuc hién cong vu, nhiém vu”.

Khodn 5 Di€u 2 Nghi quyé't s&
03/2020/NQ-HDTP ngay 30/12/2020 cha
Hoi déng Thim phén Tda 4n nhan dan t&i
cao (TANDTC) huténg dan ap dung mot s6
quy dinh cia B§ luit Hinh sy trong xét xir
t01 pham tham nhting va t0i pham khac vé
chirc vu (Nghi quyét s6 03/2020/NQ-HDTP)
quy dinh: “Do mét hinh thiec khdc quy dinh
tai khoan 2 Diéu 352 Bo ludt Hinh sula

*, ** Vién kiém sét quan su khu vuc 73 - Quan khu 7.
¢ Phg Trudng khoa Quan he quéc té - - Trudng Bao tao, béi
dudng nghiép vu kiém sat tai Thanh phd H Chf Minh.
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truong hop khong phai do bé nhiém, do bdu
cit, do tuyén dung, do hop déng nhimg duor
giao thuc hién nhiém vu va c6 quyén han
trong khi thuc hién nhiém vu do”.

Thuc tién xét xir cho thdy, viéc xac dinh
nhu th€ nao la “do mot hinh thitc khac” quy
dinh tai khoan 2 Diéu 352 BLHS niam 2015
dang c6 nhiéu quan diém khac nhau, dan
dén viéc chua co su thong nhdt trong xac
dinh toi danh khi diéu tra, truy t0, xét xir.

Vi du 1: Theo Ban an s6 29/2023/HS-ST
ngay 05/4/2023 cta Toa an nhan dan
(TAND) huyén L.H, tinh V.L', Phan Minh
T la nhan vién clia Cong ty c¢d phan dich
vu giao hang nhanh. Ngay 09/11/2022, T
nhan nhiém vu la nhan goéi hang tir Cong ty
dé di giao cho khach hang va thu tién ca
khach hang, dem tién nop vé Cong ty trong
ngay. Trong qua trinh giao hang, bi cdo nay
sinh y dinh chi€ém doat tién ctia Cong ty, nén
sau khi giao géi hang cho khach va nhan
tién cha khach véi so tién la 28.597.000
doéng, T da dung so tién nay dé tra ngca nhan
ctia T ma khong con tién nop vé cho Cong
ty. TAND huyén L.H nhan dinh: bi cdo da
lam dung su tin nhiém cta bi hai d& chi€ém
doat tién cha bi hai, tir d6, két luan bi céo
Phan Minh T pham t¢i “lam dung tin nhiém
chiém doat tai sAn” va tuyén phat bi cdo Phan
Minh T 09 (chin) thang tb.

Vi du 2: Theo Ban an s6 57/2023/HS-ST
ngay 21/02/2023 ctia TAND thanh phd B,
tinh P?, bi cao Pong Nhat Tr ky hop dong
dich vu véi Cong ty G dé thuc hién nhieém
vu nhan hang tir dia diém kinh doanh cta
Cong ty G mang di giao cho khach hang
i thu tién cta khach hang giao lai cho
Cong ty. Qua trinh lam viéc, bi cdo Tr loi
dung nhiém vu duoc giao va so hd trong
viéc quan ly ctia Cong ty, tirngay 24/12/2020
dén ngay 18/01/2021, bi cdo Tr da nhan
t8ng s6 48 don hang tir nhan vién diéu phoi
ctia Cong ty mang di giao cho khéach hang
va thu dugc sd tién 84.820.305 déng, nhung
Tr khong nop v& Cong ty theo quy dinh,
ma cap nhat cac don hang dang bi “delay”

dé d6i pho, rdi chiém doat sd tién trén dé
chi tieu ca nhan. TAND thanh phé B nhan
dinh: Hanh vi ctia bi cao da loi dung nhiém
vu, quyén han ciia bi cédo chi€m doat tai san
ma bi cdo c6 trach nhiém quan ly, tir d6,
két luan hanh vi ciia bi cao Pong Nhat Tr
da pham vao tdi “tham 0 tai san” va xir phat
bi cdo Bong Nhat Tr 05 (ndm) nam tu.

Trong 02 vi du néu trén, cac bi cdo déu
c6 hanh vi thu tién ctia khach hang, khong
trd vé cong ty ma chiém doat s@ tién thu
duoc. Tinh chit cia 02 hanh vi trén 1a giong
nhau, tuy nhién, nhan dinh ctia 02 Toa an
vé yéu t6 chii thé 1a khac nhau dan dén viéc
ap dung phap luat vé toi danh 1a khong
giong nhau, anh hudng dén hau qua phap
ly doi véi ngudi pham toi.

Tai Muc 5 Phian I Cong vidn so
196/TANDTC-PC ngay 03/10/2023 cua
TANDTC vé viéc thong bao két qua giai dap
truc tuyén mot s@ vudng mic trong cong
tac xét xir (Cong vin s6 196/TANDTC-PC)
da hudng dan nhusau: “Bi cdo la ngueoi dicoc
giao nhiém vu thu tién cila khach, cé trach
nhiém va truc tiép quan ly tién cudc dién
thoai, tién cudc vién thong thu duoc. Bi cac
da loi dung nhiém vu dvoc giao, sau khi thi
dueoc tién ciia khéch hang, bi cdo khéng nop
vé cong ty ma chiém doat sé tién nay. Nhue
vady, cdn cie quy dinh tai khoan 2 Diéu 352,
Diéu 353 Bé ludt Hinh siendm 2015 (st doi,
b6 sung ndm 2017) va hudng dan tai khoan 5
Piéu 2 Nghi quyét 03/2020/NQ-HDTP
ngay 30/12/2020 caa Hoi dong Thdm phan
Toa dn nhan dan t6i cao thi hanh vi cua bi
céo pham tgi “Tham 6 tai san™”.

Nhu vay, theo hudng dan tai Cong van
s6 196/ TANDTC-PC thi dang hanh vi ma
nhan vién thu tién cia khach hang, nhung
khong nop vé cho cong ty, ma chiém doat
sO tién nay thi chi thé thuc hién hanh vi 1a
1 B&n 4n 6 29/2023/HS-ST ngay 05/4/2023 xét X bi cdo Phan
Minh T pham t6i “lam dung tin nhiém chiém doat tai san".

2 TAND TP.D, Ban &n s6 57/2023/HS-ST ngay 21/02/2023
xét x(r bi cdo Dong Nhat Tr pham t6i “Tham 6 tai san”.
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“ngudi c6 chire vy, quyén han”, tir 46, két
luan ho pham t¢i “tham 0 tai san”.

Theo quan diém cia tac gia, huéng dan
tai Cong vin s6 196/TANDTC-PC dang
mau thuén vé6i chinh quy dinh tai khoan 5
Diéu 2 Nghi quyét s6 03/2020/NQ-HDTP,
bdi 1&:

Khodn 5 Pi€u 2 Nghi quyé&t s&
03/2020/NQ-HDTP da quy dinh rd: “Do mét
hinh thitc khdc quy dinh tai khoan 2 Diéu
352 cua B¢ ludt Hinh sw la truong hop
khéng phdi do b6 nhiém, do bdu ci, do
tuyén dung, do hop déng...” . Trong khi do,
cac nhan vién cong ty hién nay déu c6 “hop
dbng lao dong” trong d6 quy dinh ro nhiém
vu, quyén han ciia timg nhén vién, nén viéc
danh gia cac nhan vién cé hop déng lam
viéc thudc truong hop “do mot hinh thiec
khac” 1a khong ding véi cic d6i tuong
quy dinh tai khoan 5 Diéu 2 Nghi quyét s
03/2020/NQ-HDTP.

Khodn 4 Diéu 2 Nghi quy€&t s¢
03/2020/NQ-HDTP quy dinh: ““Ngudi cé
chitc vu” quy dinh tai khodan 2 Piéu 352 ciia
B¢ luat Hinh s la nhimg nguoi quy dinh
tai khoan 2 Piéu 3 cia Ludt Phong, chong
tham nhiing”.

Nhur vay, khi cac nhan vién ctia cong ty
c6 “hgp ddng lao ddong”, mudn biét ho thudc
truong hop “ngudi c6 chic vu, quyén han”
hay khong, thi phai xem ho c6 thuoc déi
tugng quy dinh tai khoan 2 Diéu 3 Luat
Phong, chdng tham nhiing (PCTN) nim
2018 hay khong?

Kho2n 2 Piéu 3 Luat PCTN nim 2018
quy dinh: “Nguwoi cé chitc vu, quyén han la
ngudi do b nhiém, do bdu ct, do tuyén
dung, do hop déng hodc do mot hinh thirc
khdc, c6 huong luwong hodc khéng huwomg
luomg, dwoc giao thuc hién nhiém vy, céng
vu nhdt dinh va cé quyén han nhat dinh
trong khi thuc hién nhiém vu, cong vu do,
bao gém:

a) Can bg, céng chic, vién chiic;

b) St quan, qudn nhdn chuyén nghiép,
cbng nhan, vién chitc qubc phong trong co

m Tap chi

quan, don vi thuéc Qudn doi nhdn dan; st
quan, ha st quan nghiép vu, st quan, ha st
quan chuyén mén ky thudt, céng nhdan
céng an trong co quan, don vi thuéc Céng
an nhdan dan;

¢) Nguoi dai dién phdn vén nha nuoéc
tai doanh nghiép;

d) Nguoi gie chiec danh, chitc vu quan
ly trong doanh nghiép, t6 chiec;

d) Nhing nguoi khdc duoc giao thuc
hién nhiém vu, céng vu va cé quyén han
trong khi thuc hién nhiém vu, cong vu do”.

Véi mot nhan vién hgp dong lao dong
khong gitr cac chirc danh, chitc vu quan ly
doanh nghiép nhu “nhan vién giao hang”
hay “nhan vién thu cudc” thi ho khong nim
trong cac doi twong duoc quy dinh tir diém
a dén diém d khoan 2 Piéu 3 Luat PCTN
nam 2018. Con quy dinh tai diém d khoan
2 Piéu 3 Luat PCTN niam 2018 thi nhu
phan tich trén, ho ciing khong thudc doi
tuong quy dinh tai diém nay.

Mait khac, BLHS nam 2015 da diéu chinh
chi thé v& céc t9i tham nhiing, t6i pham
khac vé chitc vu & ca linh vuc ngoai nha
nudc (linh vuc tu), trong khi d6, cac chia
thé c6 chic vy, quyén han quy dinh tai
khoan 2 Piéu 3 Luat PCTN nim 2018 chi
yéu la quy dinh d6i v6i cac chi thé trong
Iinh vuc cong. Vi vay, khi x& 1y hinh sy
cac d6i tuong & linh vuc tr v& cac toi tham
nhiing, tdi pham khac v& chic vu néu ho
khong phai 1a nguoi gitr chitc danh, chic
vu quan 1y trong doanh nghiép, thi thong
thuong, cic co quan tién hanh t§ tung
thudng thy nghi van dung quy dinh “do
mot hinh thitrc khdc” tai khoan 2 Diéu 352
BLHS ndm 2015 dugc huéng dan tai khoan
5 Piéu 2 Nghij quyét s6 03/2020/NQ-HDTP
gay nén tinh trang “tham nhiing héa” céc
quan h¢ hinh su khac.

Tir nhimg phan tich, danh gi4 trén, c6
thé thdy, viec huéng din v& hanh vi nhan
vién thu tién clia khach hang, nhung khong
nop vé cho cong ty ma chiém doat s& tién
nay pham tgi “tham 0 tai san” nhur Cong
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vin s8¢ 196/TANDTC-PC la chua phit hop
v6i quy dinh tai khoan 5 Diéu 2 Nghi quyét
s6 03/2020/NQ-HDTP ctia Hoi ddng Thdm
phan TANDTC. Quy dinh tai khoan 5 Piéu
2 Nghi quyét sd 03/2020/NQ-HDTP ciing
dang gay ra vuéng midc khi xac dinh toi
danh trong thyc ti€n xét xu.

2. Quy dinh vé cac hanh vi tham nhiing

Hién nay, quy dinh vé hanh vi tham
nhiing trong Luat PCTN va trong BLHS c6
nhiéu diém chua déng bo, tao cac 16 hdng
cho cac hanh vi tham nhiing xay ra mot
cach tinh vi, thé hién & nhimg diém sau:

Thir nhdt, khoan 1 Piéu 2 Luat PCTN
nam 2018 da quy dinh 12 hanh vi tham
nhiing. Trong s8 12 hanh vi nay, thi BLHS
da luat héa 07 to1 danh thudc nhém “cac
t01 pham tham nhiing”’; 01 hanh vi duoc quy
dinh trong nhém “cac tdi khac vé chic vu”
(t01 dua hoi 10).

Nhu vay, hién nay con lai 04 hanh vi
tham nhiting da dugc quy dinh trong Luat
PCTN nhung chua dugc quy dinh thanh cac
“toi pham tham nhiing, tdi pham khac vé
chitc vu” trong BLHS bao gém: a) Loi dung
chitc vy, quyén han st dung trdi phép tai
san cong vi vu loi; b) Nhiing nhi€u vi vu
loi; ¢) Khong thuc hién, thuc hién khong
ding hodc khong ddy dd nhiém vu, cong
vu vi vu loi; d) Loi dung chitc vy, quyén
han dé bao che cho ngudi c6 hanh vi vi
pham phap luat vi vu loi; can trd, can thiép
trai phap luat vao viéc giam sat, kiém tra,
thanh tra, kiém toan, diéu tra, truy t0, xét
X, thi hanh an vi vu loi.

Pay 1a mot “ké hé” cho cong tic ddu
tranh phong, chéng to6i pham vé tham
nhiing, vi tdi pham tham nhiing, t0i pham
khac vé chitc vu s& cé6 xu hudng dich
chuyén tir nh6m hanh vi da dugc quy dinh
t0i danh tham nhiing, toi danh khac vé chic
vu trong BLHS sang nhém hanh vi chua
dugc quy dinh toi danh trong BLHS, bdi vi
khi hanh vi chua dugc quy dinh trong
BLHS thi néu ho thyc hién hanh vi tham
nhiing s& khong thé c6 cin cit budc ti.

Sd 7 (ky I thang 4/2024)

Vi du: A c6 thira dit 2.000m? tri gia
khoang 20 ty ddng, ndm trong quy hoach
ddt &, A tién hanh céc thi tuc cin thiét dé
dé nghi cdp Gidy chimg nhan quyén sirdung
ddt (GCNQSDD). B la cian bo Phong Tai
nguyén va Moi truong huyén X cé trach
nhiém xét hd so d& nghi cdp c6 thdm quyén
cdp GCNQSDD cho A. Biét ro nhu cau ciia
A mudn duogc cdp GCNQSDD nhanh chéng
dé chuyén nhuong QSDD khi gia dit dang
tang, nén B da thuc hién nhiéu hanh vi nhiing
nhiéu, gay khé khin bing cach tur tao ra cac
1y do nhur ddt chua rd ngudn gdc, hd so sai
chinh ta, nhiéu hé so dang giai quyét nén
chua t6i luot va nhiéu 1y do khéac dé tri hoan
viéc xét hd so. Diéu nay lam cho A phai mat
nhiéu thoi gian, di lai nhidu 14n @& chinh sta,
bd sung hd so theo yéu ciu clia B ma van
chira duoc xét duyét. D& cong viec duoc
nhanh chéng giai quyét, A dén nha B choi,
tai day chi c6 nguoi than ciia B & nha, A da
bi€u ngudi than cia B mén qua tri gia 200
trieu dong (do A tu bi€u ma khong c6 thoa
thuan gitra A va B). Sau d6 thi hd so ciia A
duoc thong qua va dé nghi cdp c6 thdm quyén
cdp GNCQSDD. Trudng hop nay rét kho dé
xirly B vé toi nhan hdi 10 hoic bat ky toi nh]
vé& nhém t0i tham nhiing, tdi khac vé cha
vu, vi B khong c6 thda thuan nao vé viéc
nhan loi ich vat chdt dé gidp A, viéc dua loi
ich vat chat Ia A tir dua cho B. Vi vay, hanh
vi cia B khong cdu thanh céc toi vé tham
nhiing, t6i khac vé chirc vu. Nhung ngudn
gdc ctia viec A dwa loi ich vat chat cho B lai
xudt phat tirhanh vi ciia B da “nhiting nhiéu”,
gay kho khin, 1dy cac 1y do khac nhau dé tri
hoan viéc xét duyét hd so dé nghi cdp
GNCQSDD cho A.

Nhitng hanh vi “nhiing nhiéu vi vu lgi”
nhu trén hién nay chua duoc ti pham hda.
Do d6, ngudi c6 chirc vu, quyén han sg
“lach luat” bang cach khong cin phai thda
thuan vé viéc nhan tién hay loi ich vat chat
dé giai quyét cong viéc, chi cin thuc hién
céc hanh vi “nhiing nhi€u”, ngudi dan s
phai tr dua 1¢i ich vat chit cho ho dé duoc

Tap chi

/" TOAANNHANDAN




PHAP LUAT - THUC TIEN

giai quyét cong viéc. Pay chinh 1a “ke hd”
dé cac d6i tuong thyc hién hanh vi tham
nhiing ma khong bi xir ly TNHS.

Thit hai, thuc t€ cac vu an tham nhiing,
chic vu da duge xét xir cho thdy, dé thoat
khdi céc toi vé tham nhiing, tdi khac vé chirc
vu, cac d6i tuong con thuc hién hanh vi dua,
nhan tién dudi dang “qua cam on”. Tic I3,
cac d6i tuong s& khong thoa thuan vé viéc
dua, nhéan tién trwéc ma sau khi c6 két qua
giai quyét cong viéc thi méi ting “qua cam
on” sau. Tuy nhién, hanh vi nay chua bi coi
12 hanh vi tham nhiing, vi chua dugc quy
dinh tai khoan 1 Piéu 2 Luat PCTN nim 2018
va trong céc diéu luat ctia BLHS nam 2015.
Day chinh 1216 héng cho cac d6i tuong thuc
hién cac hanh vi dua, nhan tién véi gia tri
16m 1én dén hang ty dong (vi du: tai vu an
Viet A, két luan diéu tra cho thdy 6ng Chu
Ngoc Anh nhén “qua cam on” tirPhan Qudc
Viét 200.000 USD) nhung khong bi truy t&
mot trong cAc toi vé tham nhiing, tdi khac vé
chirc vu. Tir “16 héng” nay da dan t6i hinh
thanh cac c4 nhan, doanh nghiép “san sau”
v6i nguoi ¢ chic vy, quyén han cdu két,
thong déng thuc hién hanh vi véi nhau ma
khong cén c6 su thda thuan. Nhimg ngudi
c6 chirc vu, quyén han thuc hién cac cong
viéc c6 loi cho cac ca nhan, doanh nghiép
“san sau” ctia ho. Sau khi dat duoc muc dich
trong cdng viéc thi ca nhan, doanh nghiép
“san sau” duoc hudng loi s& mang vt chat
dén ‘“cam on”. Viéc thuc hién s& dién ra
thuong xuyén hét cong viéc nay dén cong
viéc khéc, tao thanh théi quen nhur “luét bat
thanh van”. Nhimg tht doan tinh vi nhur vy,
vé ban chit ciing khong khéc gi hanh vi dua,
nhan héi 10, nhung céc d6i tuong thyuc hién
mot cach tinh vi hon nhim thoat khodi cac
t0i vé tham nhiing, toi khac vé chic vu.

3. Quy dinh vé ndp lai it nhit ba phan
tw tai san tham 6, nhan hai 16

Piém c khoan 3 Diéu 40 BLHS nim
2015 quy dinh: “Nguoi bi két an tie hinh vé
t6i tham 6 tai san, toi nhdn héi 1o ma sau
khi bi két an da chit dong nop lai it nhdt ba

phdn tw tai san tham 6, nhdn héi 16 va hop
tdc tich cuc voi co quan chitc ndng trong
viéc phat hién, diéu tra, xiely toi pham hodc
lap cong I6n”. Noi dung nay dugc hudng
dén chi tiét tai khoan 7 Diéu 2 Nghi quyét
s8 03/2020/NQ-HDTP. Quy dinh nay vira
thé hién tinh nhan dao cla phép luat, han
ché€ duoc viéc thi hanh an tirhinh, vira la co
s& dé thu hoi tai san tham nhiing hiéu qua.

Quy dinh tai khoan 4 biéu 353 BLHS
nam 2015 vé t0i “tham o tai san” va khoan
4 Piéu 354 BLHS niam 2015 vé toi “nhan
h6i 10 thi khi tai san tham 0, nhan hai 10 tir
01 (mot) ty ddng tré 1én s& ndm trong khung
hinh phat tir phat ti 20 ndm, ti chung than
hodc tit hinh. Thuc tién cac vu an da xét xir
cho thdy, bi cao bi tuyén hinh phat tir hinh
khi s@ tién tham 6, nhan héi 10 dic biét 16n
lén dén hang chuc ho#c hang tram ty déng.
Vi viy, viéc quy dinh ty 1& s tién phai nOp
lai “it nhdt ba phdn tw tai san tham 6, nhdn
hoi 16” ap dung chung cho tit ca nguoi
pham t0i s& gay ra sy bdt cong bing giira
nhiig ngudi pham toi, cu thé nhur sau:

Vidu 1: A pham toi tham 0 tai sAn v&i s6
tién tham 6 1&n t6i 40 ty ddng, bi Toa 4n két
an tir hinh. Trong thdi gian cho thi hanh
an, A van dong gia dinh khic phuc duoc s&
tién 29 ty ddng, lic nay, sd tién con chiém
doat ]a 11 ty dong. Néu A hop tac tich cuc
vGi1 co quan chirc ndng trong viéc phat hién,
diéu tra, xir 1y t0i pham hodc lap cong 16n
thi van chua thé cén cit vao diém c khoan 3
bieéu 40 BLHS nim 2015 dé khong thi hanh
hinh phat tr hinh cia A, vi s6 tién A khic
phuc chua dG “it nhdt ba phdn tie tai san
tham 6” theo quy dinh trén.

Vi du 2: B pham t0i tham 0 tai sin v6i s6
tién tham 0 1én t6i 100 ty ddng va bi Toa an
két an tir hinh. Sau d6, B khic phuc dugc
sO tién 75 ty ddng, lic nay, s tién B con
chi€m doat la 25 ty ddng. Néu B hop tac
tich cuc véi co quan chitc ning trong viéc
phat hién, diéu tra, x 1§ t0i pham hodc 1ap
cong 16m, thi B di diéu kién 4p dung diém
¢ khoan 3 biéu 40 BLHS nim 2015 d&
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khong thi hanh an tir hinh véi B, hinh phat
ctia B chdp hanh xudng chung than.

Qua 02 vi du trén cho thdy, vdi s@ tién
tham 6 ctia A it hon B, do d6, hanh vi cia A
c6 tinh chat nguy hiém thdp hon hanh vi
tham 0 cta B, so tién con chiém doat sau
khi da nQp tién cia A cing nhd hon B.
Nhung do chua khic phuc da s6 luong “it
nhdt ba phdn te tai san tham 6” nén chua
thé c6 cin cir ap dung diém c khoan 3 Piéu
40 BLHS nam 2015 cho A, trong khi d6,
véi s tién khic phuc dd “it nhdt ba phén
tw tai san tham 6” thi B dugc giam hinh
phat tir tir hinh xuéng chung than. Day la
mot bat cap cha quy dinh tai diém ¢ khoan
3 Diéu 40 BLHS nam 2015, gay ra su bat
cong bing gitra nhimg ngudi pham toi.

Mait khac, quy dinh trén cing gay ra mot
tam ly chung cho toi pham la s& chi€m doat
sO tai san tham nhiing dic biét 16n, c6 khi
lén dén hang tram hoidc tham chi 1a hang
nghin ty dong, néu cd bi két an thi nop lai
di 3 tai san tham 6, nhan hoi 10 s& thoat
khai an tir hinh. Khi dé, s tai san Y con lai
ciing la rdt 16m, ngudi pham toi dé cho nguoi
than thich sir dung ma rdt khé thu hoi.

4. Mot so kién nghi, dé xudt

T nhitng khé khin, bat cap néu trén,
tic gia dé xudt, ki€n nghi mot s6 noi
dung sau:

Mot la, khoan 2 Diéu 3 Luat PCTN niam
2018 nén quy dinh thém ciac d6i tugng
12 “nguoi cé chitc vu, quyén han trong linh
viee te” theo hudng chi quy dinh céc chirc
danh, chic vu gitt vi tri quan ly doanh
nghiép, ngudi dai dién theo phap luat cta
doanh nghiép dugc quy dinh trong Luat
Doanh nghiép va cac vi tri chitc vu gitr vai
trd quan ly, chi ph6i tai san td chic, doanh
nghiép nhu: k€ toan, tai chinh, thi quy, thi
kho, khong nén quy dinh hét cac nhan vién
hop déng clia doanh nghiép, vi néu nhan
vien hop ddng khéc lgi dung chic vu dé
chiém doat tai san, thi van c6 cin cit xir 1y
ho vé céc toi danh quy dinh tai chuong “cac
toi xam pham s& hiru”’, phtt hop hon véi tinh

chat, mitc do nguy hiém ctia hanh vi pham
t0i va chii thé cia tdi pham.

Hai la, ki€én nghi diéu chinh hudng
din tai khoan 5 DPiéu 2 Nghi quyét s6
03/2020/NQ-HDTP theo hudng chi nén ap
dung quy dinh “do mét hinh thizc khdc quy
dinh tai khoan 2 Piéu 352 BLHS” d6i vé6i
linh vuc cong, khong nén mé rong ap dung
quy dinh nay trong linh vuc tu, vi n€u van
dung quy dinh nay trong linh vuc tu, thi c6
thé dan t6i he qua la bat ky ai ciing c6 thé trdy
thanh chi thé clia toi pham vé tham nhiing
khi ho dugc giao nhiém vu, bdi vi, mot nguoi
duoc giao nhiém vu 1a ho c6 quyén han dé
thuc hién nhiém vu d6, dan dén thuc t€ 13,
cac nhan vién giao hang, nhan vién thu cudc,
cong nhan, lao dong thoi vu,... déu c6 thé 1a
chii thé ctia t0i pham vé& tham nhiing, toi
pham khéac vé chic vu. Diéu nay lam léch di
chti thé ma nha lam luat mudn hudng téi d6i
v6i toi tham nhiing, toi khac vé chic vu la
nhimg cht thé c6 quyén luc va thuc hién
quyén luc d6 dé chi phéi, diéu hanh con
nguoi va tai san clia co quan, té chic.

Ba la, nén nghién ctu hinh sy héa céac
hanh vi tham nhiing ma Luat PCTN da quy
dinh, nhung BLHS chua quy dinh thanh tgi
danh. Hién nay, 04 hanh vi tham nhing
chuwa duoc hinh s héa dang dién ra nhiéu
trong thuc tién, dic biét la cdc hanh vi
“nhiing nhiéu vi vu loi; khong thuc hién,
thuc hién khong ding hodc khong day di
nhiém vu, cong vu vivu loi...” ma doi tugng
chiu taic dong truc ti€p la nguoi dan va
doanh nghiép. Va nhu phan tich & trén,
nhém tdi pham tham nhiing, td1 pham khac
vé chitc vu s& c6 xu hudng dich chuyén vé
cac hanh vi tham nhiing chua dugc quy dinh
trong BLHS, day chinh la “16 hdng” phap
ly dé céac déi twgng thuc hién hanh vi tham
nhiing ma khong bi xir ly hinh sy, 1am cho
céac thi doan tham nhiing, nhét 1a thi doan
“nhan loi ich vat chat” dién ra ngay cang
tinh vi, phirc tap hon. Vi vay, viéc nghién
ctru hinh sir héa d6i véi cac hanh vi nay 1a
cdp thi€t, nham kip thdi “bit 16 hdng” phap
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1y néu trén, ngan chin xu hudng dich chuyén
cua toi pham tham nhiing, tdi pham khac
vé chirc vu sang cac hanh vi chua dugc hinh
siwrh6a nham thoat khoi viéc truy ciu TNHS.
Dong thoi viéc hinh sy hdéa cac hanh vi
tham nhiing trén ciing tao ra sy dong bo
gitra BLHS va Luat PCTN khi quy dinh vé
cac hanh vi tham nhiing.

Bon la, m& rong pham vi truy ciu TNHS
d6i véi hanh vi “nhan héi 16” theo hudng quy
dinh thém dang hanh vi “nhan qua cam on”
trong truong hop nguoi ¢ chirc vy, quyén
han ¢6 y 1am tréi cac quy dinh, tao diéu kién
cho mot hoic mot nhom déi tuong hudng loi,
sau d6 “nhan qua cam on” cla cac d6i tuong
nay. Tir d6, kién nghi stra déi cdu thanh co
ban t0i “nhan hdéi 10” quy dinh tai Diéu 354
BLHS nim 2015 dé xtr ly hanh vi nay nhu
sau: “I. Nguoi nao loi dung chitc vu, quyén
han truc tiép hodc qua trung gian nhén hocdic
sé nhdn bdt ky loi ich nao sau ddy cho chinh
ban thdn nguoi do, hodc cho ngudi hodc t6
chirc khac dé lam hodc khong lam mot viéc vi
loi ich hodc theo yéu cdu ciia nguoi diea hoi
16; hodic nhan loi ich vat chdt tie ngudi huong
loi do hanh vi ¢6'y lam trai gay ra, thi bi phat
tu tie 02 ndm dén 07 nam:...”.

Nam la, stra di diém c khoan 3 Diéu 40
BLHS nam 2015 theo hudéng tinh so tién
ma nguoi pham tdi tham 6, nhan héi 10 phai
nop lai theo luy tién vdi sO tién ma ho da
tham 0, nhan héi 10, vi du:

- D61 véi nguoi pham toi tham 6, nhan
hi 16 dudi 50 ty ddng, thi s& tién cin phai
nop lai la “it nhdt ba phdn twe (75%) tai san
tham 6, nhdn hoi 16 .

- D61 v6i ngudi pham t0i tham 6, nhan
hdi 10 tir 50 ty dong dén dudi 100 ty ddng,
thi sO tién cdn phai nop lai 1a “it nhdt 85%
tai san tham 6, nhdn héi 16

- D6i véi nguoi pham tdi tham 6, nhan
hoi 10 tir 100 ty ddng trd 1én, thi s tién can
phai nop lai 1a “it nhdt 90% tai san tham 6,
nhdn héi 16”.

Quy dinh nhu vay vira bao dam cong
bdng hon gitra nhimg ngudi pham toi.
Nguoi tham 6, nhan hdi 10 cang nhiéu, thi
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ty 1& khic phuc ciing cang cao; ngudi tham
0, nhan hai 10 it, thi ty 1& khic phuc ciing
phai it hon, ddng thoi, nang cao hon ty 1
thu hoi tai san tham nhting doi véi toi pham
tham nhiing, ti pham khac vé chic vu. Quy
dinh nhu trén cling ngan ngtra, loai bo duoc
tam ly cia nguoi pham tdi s& tham nhing
VGi s0 tai san lom, tang tinh ran de, phong
ngira d6i vai toi tham 0, nhan hai 10.

Két luan

Toi pham tham nhiing, chitc vu la loai to1
pham c6 ch thé dic biét, 1a nhimg ngudi
“c6 chiic vu, quyén han”, ho 1a nguoi ¢6 trinh
do quan ly cting nhu trinh do chuyén mon,
nghiép vu, am hiéu phap luat, thi doan ciing
sé tinh vi hon, do vay, doi hdi cac quy dinh
ctia phap luat lién quan ciing phai dugc quy
dinh chit che hon. Viéc b8 sung hoan thién
nhimg quy dinh trén 1a rat cin thiét dé “bit
16 hdng” lién quan dén cic hanh vi tham
nhiing, nhdm han ché t6i da cac “ke hd” ma
cac dai tuong co6 diéu kién thuc hién hanh vi
tham nhiing, tao s cong bing va binh ding
trong cac quy dinh cta phap luat déi véi
nguoi pham tdi, lam cho cudc ddu tranh véi
toi pham tham nhiing cé trong tam, trong
diém, khong dan trai, khong “tham nhiing
héa” cac quan hé hinh su khac, dong thoi,
tang tinh rdn de, phong ngira toi pham. U
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