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Tom tat: Di chic la hinh thie the hién y chi cua nguor dé lai di san nham dinh doat toan b hoac mot
phan tai san thudc quyen sa hit, quyen suf dung cta minh cho mét hodc nhreu nguol sau khi nguoi do chét.
Bai viét tép trung phén tich, danh gia quy dinh cua B¢ lugt Dan sy nam 2015 vé di chic bang van ban khong
cO ngudi lam ching; tur do, bai viét chi ra mot s6 han ché, vuéng méc va dua ra kién nghi hoan thién cu the
déi véi vén dé nay. _ ]
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Abstract: Will is a form of expressing the wishes of the person leaving a legacy to dispose of all or part
of the property under his or her ownership and use rights to one or more people after that person’s death.
The article focuses on analysing and evaluating the provisions of the 2015 Civil Code on unwitnessed
written wills. On that basis, the article points out some limitations and problems, and makes specific

recommendations for improving this issue.

Keywords: written will; witness; the Civil Code; inheritance.

1. Diat van dé

Viéc dinh doat tai san ctia ca nhan sau
khi chét dugc phap luat nudc ta ghi nhan
tir kha sém va ngay cang dugc hoan thién;
viéc dinh doat tai san trong truomg hop nay
thong thudmg dugc thuc hién thong qua di
chiic. Di chic la hinh thic thé hién ¥ chi
clia ngudi dé lai di san nhim dinh doat toan
bo hozc mot phan tai san thudc quyén s&
htru, quyén sirdung ctia minh cho mt ho#c
nhiéu nguoi sau khi ngudi dé chét. Mic du
phép luat dan su ngay cang hoan thién quy
dinh vé& hinh thirc di chiic, tuy nhién, thuc
tién nghién ciru va ap dung van con boc 1o
mot sO tOn tai, han ché, lam giam tinh hiéu
luc, hiéu qua ctia quy dinh nay trong thuc
tién. Bai viét nay, tac gia tap trung phan
tich, d4nh gia va chi ra han ché, vudng mic
d6i véi hinh thic di chiic bing vin ban
khong c6 nguoi 1am chimg; tir d6 dua ra

mot sd dé xudt, ki€n nghi hoan thién phap
luat vé van dé nay.

2. Quy dinh vé di chiic bang vin ban
khong c6 nguvi lam chimg trong Bo luat
Dan synam 2015

Trong lich st phap luat dan sy nudc ta,
di chiic bing vin ban dugc ghi nhan tir kha
sém vGi nhiu tén goi khéic nhau, nhung vé
co ban, noi ham khong c6 nhiéu thay ddi.
Trudce day, trong cac Bo luat Dan su (BLDS)
clia nudc ta chua c6 su phan chia cac loai
di chiic bing vin ban nhu hién nay, cu thé,
BLDS nam 1995 sirdung khéi niém ““di chtic
bang vin ban” thay khai niém “di chic
viét” clia cdc thdi ky trude. Theo d6, c6 thé
hiéu “di chiic biing vin ban” bao gdm c di
chic danh may va di chic viét. Dong thoi,
BLDS nam 1995 b8 sung quy dinh, di chic

* ** TAND huyén Gia Ldc, tinh Hai Duong.
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tu ddanh may hay nho ngudi khac ddnh may
phai c6 cong chimg/chimg thuc thi méi cé
hiéu luc'. Ngudi thudc dan toc thiu s6 ¢
quyen 1ap di chiic bang chir viét hoic ti€ng
noi cua dan tdc minh.

BLDS nam 1995 ciing quy dinh chit che
viéc viét, ky di chic, cu thé: “Di chiic
khong duoc viét tdt hodc viét bang ky hiéu;
néu di chiic gom nhiéu trang, thi méi trang
phai duwoc danh s6 thik tie va cé chieky hodic
diém chi ciia nguoi lap di chiic” (khoan 2
Dicu 656).

Dén BLDS nam 2015 da phan loai di chiic
bang vin ban thanh 04 loai khac nhau tai Diéu
628, cu thé, di chic bing vin ban gbm:

“l. Di chiic bang vin ban khéng cé
nguoi lam chimg;

2. Di chiic béing vein bém congudi lean chimg;

3. Di chiic bang vdn ban cé cong chimg;

4. Di chiic bdng vén ban c6 chimg thuc”.

Tuy vao timg loai hinh thitc di chiic ma
nhimg diéu kién vé chir ky, diém chi, ngudi
lam chimg, cong chimg hodc ching thuc
s& dugce yéu cdu véi nhimg trinh ty, thi tuc
lap khac nhau. Vé&i sur da dang vé cac loai
hinh thitc di chic bing vin ban s& gitp

“nguoi ldp di chiic bang van ban c6 quyén,
tiy y muébn cua minh va tity theo hoan canh
cu thé chon mot trong nhing hinh thirc di
chiic bdng vin ban néi trén’.

Trong pham vi bai viét nay, ching toi
chi tap trung phan tich, danh gia d6i véi
di chic bing van ban khong c6 ngudi lam
ching quy dinh tai khoan 1 DPiéu 628
BLDS nam 2015. Loai di chic nay duogc
quy dinh cu thé tai Diéu 633 BLDS ndm
2015 nhu sau:

“Ngueoi lap di chiic phai tieviét va ky vao
ban di chiic.

Viéc lap di chiic bing vin ban khéng cé6
nguoi lam chimg phai tudn theo quy dinh
tai Diéu 631 cia Bo ludt nay”.

Pay la hinh thic di chic kha phd bién
trong doi song xa hoi hién nay, bdi l&, mot
ngudi mudn dinh doat tai san ctia minh sau
khi chét nhung mudn gitr bi mat khong cho
ngudi khac biét thi sé lua chon loai hinh di
chiic nay. Hon nira, di chic do ngudi dé lai
di san tu 1ap 12 loai hinh thirc di chiic bang
vin ban dugc 1ap mot cach don gian, khong
ton kém chi phi. Do vay, day la loai hinh di
chiic c6 nhiéu vu diém, ludn 12 Iva chon
diu tién ctia ngudi dé lai di san.

Vi loai hinh di chic nay, phéap luat doi
hoéi phai thda man mot s6 diéu kién sau day:

Thit nhdt, nguoi lap di chiic phai tur viét
va ky vao ban di chiic do minh lap ra.

Vi diéu kién nay, doi hdi ngudi lua chon
hinh thic di chic nay phai la ngudi biét chir
va phai ¢6 kha ning tu viét ra ndi dung di
chiic thé hién ¥ chi clia minh ma khong cin
nho t6i bat ky ai lam thay viéc nay.

Pdng thoi, BLDS ndm 2015 ciing quy
dinh, sau khi viét di chic thi nguoi 1ap di
chiic trong truong hop nay phai ky vao ban
di chic do minh lap ra. Pay la diéu kién
bit budc dé thé hién y chi clia ngudi viét di
chiic d6i véi ndi dung di chiic ma ho lap ra.
Theo d6, néu mot ban di chic dugc 1ap ra,
do chinh nguoi d6 viét dé dinh doat tai san
ctia minh sau khi chét nhumg khong c6 chir
ky ciia ho thi ban di chiic d6 ciing chira théa
man yéu cau theo quy dinh tai Piéu 633

' Chu Xuan Minh, Di chic hop phdp khéng cé cong chung,

chung thyc, https: //ltapchitoaan.vn/bai-viet/phap-luat/di-chuc-

hop-phap-khong-co-cong-chung-chung-thuc, truy cap ngay

10/6/2021.

2Hoang Thé Lién (chd bién), Binh lugn khoa hoc B¢ luat Dan

;g:gef A;a;m nam 2005 - tap 3, Nxb. Chinh tri quéc gia, nam
, .51,
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BLDS nim 2015, nén khong c6 hiéu luc
phdp lujt.

Thit hai, ndi dung ctia di chiic bing vin
ban khong c6 nguoi lam chimg phai bao
dam tuan tha cac diéu kién quy dinh tai
Diéu 631 BLDS nidm 2015.

Pay la diéu kién dé danh gia noi dung
ciia ban di chic bing vin ban khong co
nguoi lam ching, theo d6, ban di chic nay
phai bdo dam c6 cac ndi dung néu tai khoan
1 Diéu 631 BLDS nim 2015, ngoai ra, di
chic c6 thé c6 cac noi dung khac® va di
chiic khong dugc viét tit hodc viét bing
ky hiéu, néu di chic gdm nhiéu trang thi
mdi trang phai duoc ghi s6 thir tu va cé chir
ky hozc diém chi chia nguoi 1ap di chic.

Trudng hop di chic c6 su tdy xoa, stra
chira thi ngudi tu viét di chic phai ky tén
bén canh chd tdy x6a, sira chira®.

3. Mot s6 ton tai, han ché déi vei di
chiic bing vin ban khéng c6 nguvi lam
chimg va kién nghi hoan thién

3.1. Han ché vé ky thudt lap phap

biéu 633 BLDS niam 2015 quy dinh
nguoi 1ap di chic phai tu viét va ky vao
ban di chic. Nhu vay, theo quy dinh cta
Diéu luat nay thi phap luét chi ghi nhan viéc
ngudi 1ap di chic tr viét ban di chic va
phai k¥ vao ban di chic d6 ma khong ghi
nhan viéc diém chi vao bén di chiic d6 thay
cho chir ky ctia ngudi lap di chiic.

Tuy nhién, Diéu 633 BLDS nim 2015 dan
chiéu dén nodi dung Diéu 631 BLDS nim
2015, theo d6, viéc 1ap di chic bang vin ban
khong c6 nguoi lam chimg phai tuan theo
quy dinh tai Diéu 631 clia Bo luat nay.

Khoan 3 Diéu 631 BLDS nam 2015 quy
dinh: “..néu di chiic gom nhiéu trang thi
moi rrang phai duoc ghi s6 thie tw va c6
chiz ky hodc diém chi cia nguoi ldp di
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chiic”. Nhu vay, khoan 3 Piéu 631 BLDS
nam 2015 thira nhdn hai hinh thic la ky
tén hodc diém chi clia nguoi lap di chiic
d6i voi ban di chic dé. Tuc 13, sau khi viét
ban di chic thi nguoi 1ap di chic khong c6
ngudi lam chimg cé thé lya chon ky tén
ho#ic diém chi vao ban di chiic do.

Nhur vay, 10 rang chua cé sur thong nhat
gita quy dinh tai Diéu 631 va Diéu 633
BLDS nam 2015 vé van dé nay.

Thuc t€, viéc chi ghi nhan chir ky ma
khong ghi nhan diém chi vao ban di chic
bang vin ban khong c¢6 nguoi lam ching
cling tao ra nhimg quan diém khac nhau.
Cu thé, ¢6 quan diém cho riang, “néu nguoi
lap di chiic da tie tay viét vao ban di chiic
nhung khong ky vao ban di chiic, ma thay
vao do la diém chi vao ban di chuc, thi di
chiic ciing khéng cé gia tri’. Bai le, khi
ngudi dé lai di sin da c6 thé tu minh viét
ban di chic thi ciing s& khong c6 gi kho
cho ho khi ho ciing s& ky vao ban di chuc
ma ho 1ap. Néu cén giam dinh chir viét s&
cédn cir vao chir viét trong di chic do chinh
tay ngudi dé lai di san lap ra cong thém chix
ky cuia ho trong di chiic thi di chic da qua
da do tin cay.

Quan diém khéc lai cho ring, tinh xéac
thuc ctia diém chi cao hon nhiéu so véi chir
ky nén néu cin giam dinh thi diém chi s&
mang lai tinh chinh xac cao hon®. Quan
diém nay xudt phat tir cin cit khoa hoc khi
can giam dinh d&i véi ban di chic dé.

Tac gia cho ring, ca hai quan diém déu
c6 nhitng 1y 1& thuyé&t phuc riéng; hién nay,
3 Khodn 2 Diéu 631 BLDS nam 2015.

* Khoan 3 Biéu 631 BLDS ndm 2015.
* Hoang Thé Lién (chd bién), Tidd (2), tr51.
® Nguyén Thanh Thu, Nguyén Thi Ngoc Tuyén, Hinh thuc

clia di chuic theo quy dinh cua Bo luat Dan sy ndm 2015, Tap
chi Nghién ctu 1ap phap, s6 14 (438), ndm 2021, tr.45-46.
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ghi nhan tai Diéu 631 va Piéu 633 BLDS
nam 2015 dang tao ra sy khong thdng nhat
nhu tac gia phan tich & trén. Do vay, dé
khdc phuc han ché nay va dé phi hop véi
doi héi cia thuc tién, chiing toi ki€n nghi,
khi stra d8i, bd sung BLDS nam 2015, nha
lam luat nén stta ddi, bo sung Diéu 633
BLDS niam 2015 dé bao dam tinh toan dién
va day du.

Theo do, tac gia kién nghi ndi dung Diéu
633 BLDS niam 2015 sau khi dugc stra déi,
bd sung duoc thé hién nhu sau:

“Nguoi ldp di chiic phai tw viét va ky
hodc diém chi vao ban di chic...”.

Trong thyuc tién xét xir, cing c6 Toda an
ghi nhan gia tri phéap ly cta diém chi do6i
véi ban di chic bang vin ban khong c6
ngudi lam chimg, cu thé: Toa an da nhéan
dinh nhu sau: “hinh thite 02 ban di chiic
khong c6 nguoi lam chimg thi moi trang
cua di chic phai cé chix ky hodc diém chi
ciia nguoi lap di chiic...”.

Trudng hop nay, véi nhan dinh ctia Toa
&n thi thdy, Toa 4n van xac dinh diém chi
c6 gia tri phap 1y thay cho chir ky ctia ngudi
dé lai di san trong ban di chic. Chiing toi
cho ring, nhan dinh ctia Toa an trong ban
an nay la linh hoat va phu hop. Do vay,
truée mit khi chua stra ddi, bd sung BLDS
nam 2015, tac gia kién nghi Toa an nhén
dan t8i cao ciAn sém ban hanh an & vé viéc
thira nhan diém chi c6 gia tri tuong tur chir
ky clia nguoi lap di chic bang vin ban
khong c6 ngudi lam chimg quy dinh tai
Piéu 633 BLDS nam 2015.

3.2. Han ché, bdt cd@p vé hinh thiic thé
hién ciia di chiic bang van bdn khong c6
nguwoi lam chieng va kién nghi hoan thién

Diéu 627 BLDS nam 2015 quy dinh: “Di
chiic phai dwoc ldp thanh vin ban; néu
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khéng thé lap duoc di chiic bdng van ban
thi c6 thé di chiic miéng”.

Day 1a quy dinh chung vé hinh thirc di
chiic, theo dd, di chic phai dugc lap thanh
vin ban hoic di chic miéng. Di chic bing
van ban khong c¢6 nguoi lam chimg 1a loai
di chiic dugc lap thanh vin ban; trong bai
viét nay, tac gia chi tap trung phan tich ddi
v6i loai hinh di chiic nay.

biéu 633 BLDS nidm 2015 quy dinh:
“Nguoi lap di chiic phai tw viét va ky vao
ban di chiic...”. Nhu vdy, theo quy dinh nay
thi hién nay, luat méi chi ghi nhéan hinh thirc
thé hién cda di chic bang vin ban khong
¢6 nguoi lam chimg 12 ton tai dudi ban viét
trén mot chat lieu cu thé, cé thé 1a gidy, gé,
nhura,... ma chua ghi nhan hinh thic thé hién
trén ban dién tir. Nhu vay, loai hinh thirc di
chic nay theo phép luat Viét Nam dang
dugc hiéu theo nghia hep. Nhimg ban di
chiic dudi dinh dang dir liéu dién tir chua
duoc in ra, dang dugc luu gir trén céac
phuong tién dién tir khong duoc thira nhan.
Pay ciing 12 mot han ché, chua thé hién su
tiém can véi phap luat mot sé qudc gia trén
th€ giGi, nhdt 1a trong boi canh hién nay,
viéc img dung nhimg thanh tyu cla cudc
cach mang 4.0 vao doi s6ng dan su ngay
cang dén tré nén phd bién.

Theo d6, viéc stir dung cong nghé hoan
toan cho phép mot nguoi cd quyén lap di
chic dé dinh doat tai san clia minh sau khi
chét ma c6 thé dap img dugc ddy di cac
ddi hoi, yéu cau cha Diéu 631 va Diéu 633
BLDS nam 2015, d6 1a viéc ngudi dé tr danh

7 Ban an s6 132/2017/DSST ngay 28/9/2017 cla Toa 4n
nhan dan tinh Binh Binh, https:/thuvienphapluat.vn/banan/
ban-an/ban-an-1322017dsst-ngay-28092017-ve-tranh-
chap-chia-di-san-thua-ke-va-chia-tai-san-chung-12902, truy
cap ngay 20/12/2023.

Tap chi

37




DIENDAN

may va dung chir ky dién tir @& xac nhan
tinh hop phap ciia ban di chic d6. C6 thé
thdy, viéc tao ra ban di chic dién tirse thuan
tién hon cho viéc Iwu trir, khong s¢ bi that
lac hay hdng, rach,... gidng nhur ban di chic
bing ban gidy.

Trén thé gidi, di chic dién tir da dugc
mot s qudc gia ghi nhan. Tai My, theo quy
dinh ctia Luat Di chic dién tr, c6 thé hiéu
di chiic dién tir 1a mot ban ghi c6 thé doc
duoc dudi dang vin ban tai thoi diém ky.
Di chic dién tir1a di chic dugc tao lap, luu
trit va c6 thé doc dugc dudi dang vin ban
trén cic phuong tién dién t.

Thong qua cac phuong tién cong nghé
thong tin, ngudi dé lai di san sé thé hién y
chi clia minh, dugc ghi nhan va luu giir bing
céac thong diép dir liéu trén céc thiét bi dién
tir. Dong thoi, ngay nay, khi hop ddng dién
tir duge thira nhan mot cich din trd nén phd
bién, duoc giao két va thuc hién duong nhu
rdt thong dung thi viéc ghi nhan di chic
dién tir cling c6 da cac co s& dé ton tai.

Do vay, tac gia kién nghi, khi sira ddi,
bd sung BLDS nim 2015, nha 1am luat cin
nghién ciu, b8 sung quy dinh thira nhan
hinh thitc di chic dién tr vao Piéu 627
BLDS nam 2015. Pay 1a diéu luat chung
quy dinh vé hinh thirc di chic, viéc thira
nhan hinh thiec di chic dién tr nén duoc ap
dung chung cho céc loai di chic bing vin
ban', trong d6 c6 di chic bing vin ban
khong c6 ngudi lam ching; déc biét trong
bdi canh Luat Giao dich dién tir nam 2023
duoc Qudc hoi nuéc Cong hoda xa hoi chi
nghia Viét Nam khéa XV, ky hop thir 5
thong qua ngay 22/6/2023 va c6 hiéu luc
tir ngay 01/7/2024"! c6 nhiéu thay déi quan
trong vé& viéc thuc hién giao dich bing
phuong tién dién ti.

Tap chi

Tuy nhién, d& bao d¢am tinh xac thuc clia
di chic ban dién tr thi nha lam luat can
nghién ciu dé bd sung quy dinh cac diéu
kién c6 lién quan nhu diéu kién vé chir ky
s@, vé cach thic bao mat va cach thirc xac
dinh tinh nguyén goc cta di chic s dugc
quy dinh cu thé va di chic duoc 1ap theo
mot trinh ty gdn lién véi céc thiét bi dién
t&r. Theo do, trong truong hop nay, cin thong
nhat rang di chic dién tirhay di chic truyén
thong déu la di chic bing vin ban khong
c6 ngudl lam ching phai dugc thuc hién
v&inhimg diéu kién giong nhau, d6 1a, phai
do chinh nguoi dé lai di san viét va thuc
hién ky vao ban di chiic d6, dong thoi, phai
dap timg cac quy dinh vé ndi dung di chic
duoc ghi nhan tai Piéu 631 BLDS niam
2015. Diém kh4c biét duy nhit clia hai loai
hinh thie di chiic nay la ddi véi di chic bang
véan ban truyén thong thi duoc ghi nhan va
luu gitr bang céc chét ligu truyén théng (nhur
trén gidy, trén vai...), duge ky tén bing chir
ky tay hodc diém chi. D6i v6i di chic dién
tir, tdt ca céc giai doan tir ghi nhan y chi, luu
gitry chi déu duoc thyc hién trén cac phuong
tién dién tir véi chirky s6. Vé chirky dién tir,
khoan 11 Piéu 3 Luat Giao dich dién tir nam
2023 quy dinh: “Chi ky dién tiela chiz ky
duworc tao ldp duoi dang die liéu dién tie gdn
lién hodc két hop mét cdch 16 gic voi thong
diép dirliéu dé xac nhan chii thé ky va khéing
dinh sw chdp thudn cia chi thé dé déi voi
thong diép dw liéu”.
8 Gary, Susan N, Orlando J. and Marian H. Hollis, The electronic
Wills act: facing the inevitable, Real Property, Trust, and Estate
Law Journal, Chicago, tap 55, s6 3, 2021, .312-313.
:r(;e:g,s?;san N, Orlando J. and Marian H. Hollis, Tidd (8),

10 Pidu 628 BLDS nam 2015.
"1 Piéu 52 Luét Giao dich dién t&r nam 2023.
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3.3. Ve ngon ngie thé hién trong di chiic
bang vin ban khong c6 nguoi lam chimg

biéu 633 BLDS 2015 ghi nhan: “Ngwi ldp
di chitc phai tweviét va ky vao bén di chiic...”.

Khoan 3 Diéu 631 quy dinh:

“Di chiic khong dweoc viét tdt hodc viét
bang ky hiéu, néu di chiic gém nhiéu trang
thi méi trang phai dwoc ghi sé thie e va
co chix ky hodc diém chi cua nguoi lap
di chiic...”.

Nhu vay, BLDS nam 2015 khong quy
dinh cu thé vé ngon ngir duge thé hién trong
di chic bang vin ban khong c6 nguoi lam
chimg; tir d6 c6 thé hiéu ngudi lap di chiic
c6 thé lya chon bt ky ngdn ngir nao dé
vi€t trong di chic. Pay la mot trong nhimg
quyén cta cong dan, duogc ton trong va
bdo vé bdi phap luat'?. Trong truong hop
néu di chic duoc lap bing tiéng nudc
ngoai thi ban di chic dé phai dugc dich
ra ti€ng Viét va phai cé cong chimg, ching
thuc khi cong bo di chic®. Pay dugce danh
gia 1a diém ti€n bo so véi quy dinh truéce
day trong BLDS nam 1995 va BLDS ndm
2005, theo @6, trudc day trong BLDS ghi
nhan: “nguoi déan téc thiéu s6 cé quyén
lap di chiic bang chi viét hodc tiéng noi
ciia dan toéc minh”". Quy dinh nay dugc
danh gia 1a chua toan dién va ddy di; do
do6, viéc stra déi, bd sung ctia BLDS nam
2015 la phu hop va cén thiét.

Tuy nhién, ndi dung nay néu khong dugc
ghi nhan mot cach cu thé, ro rang thi c6 thé
phét sinh mot s6 kho khin, vudng méc trong
thyc tién. Cu thé, s& c6 trudomg hop mot ngudi
c6 thé dung nhiéu ngon ngir khac nhau dé
viét ban di chic khong c6 ngudi lam chimg;
sau khi ho chét, ban di chiic nay dugc cong
bd va theo quy dinh tai khoan 5 Diéu 647
BLDS nim 2015 thi d6i v6i nhimg ndi dung

di chic bing ti€ng nude ngoai sé duge dich
ra tiéng Viét. Tuy nhién, viéc dich ciing lic
nhiéu ngdn ngir nudc ngoai ra tiéng Viét
trong mot ban di chidc c6 thé dan dén tranh
chdp phat sinh vi s& c6 céc cach hiéu khéc
nhau vé y chi cudi cling clia ngudi dé lai di
san thira ké trong viéc dinh doat tai san ctia
minh hodc s& c6 nhimg ndi dung sau khi
duyce dich gay nhdm 14n, khé hiéu véi céc
ndi dung khac trong cung ban di chiic.

Diéu nay 1a hoan toan c6 thé xay ra khi
phap luat dan su hién hanh khong quy dinh
giGi han ngon ngir duge dung dé ngudi 1ap
di san viét di chiic ma khong c6 ngudi lam
ching. Do d6, dé thuc hién nhiém vu dyu
liéu trong giai quyét céc tinh huéng c6 thé
phat sinh trong thuc tién 4p dung phap luat,
tac gia kién nghi, khi sitra d8i, b sung BLDS
nim 2015, nha 1am luat nén b8 sung mot
diéu khoan ghi nhan viéc giai thich noi
dung di chiic bing vin ban khong c¢6 ngudi
lam chimg, bdi g, ddy la loai van ban chi
do duy nhdt ngudi dé lai di san lap, ngoai
ra khong c6 su tham gia, chimg kién cta
bdt ky nguoi nao khac.

Piéu 648 BLDS nim 2015 veé giai thich
ndi dung di chic da quy dinh:

“Truong hop ndi dung di chiic khong ro
rang ddn dén nhiéu cdch hiéu khéac nhau
thi nhitng nguoi thira k€é theo di chiic phai
cung nhau giai thich ngi dung di chiic diea
trén y nguyén dich thuc truéc day cua
ngueoi chét, cé xem xét dén méi quan hé cia
nguoi chét voi ngueoi thita ké theo di chiic.

2 Cdng Thong tin dién t& Chinh phl, Thuc hién 6t nguyén
tdc cong dan dugc lam t4t cd nhing gi phép luat khdng cam,
https://xaydungchinhsach.chinhphu.vn/thuc-hien-tot-nguyen-
tac-cong-dan-duoc-lam-tat-ca-nhung-gi-phap-luat-khong-
cam-119221126131952802.htm, truy cap ngay 20/12/2023.
' Khodn 5 Diéu 647 BLDS nam 2015,

" Piéu 652 BLDS nam 1995, Diéu 649 BLDS nam 2005.
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Khi nhimg nguoi nay khong nhdt tri vé cach
hiéu néi dung di chiic thi c6 quyén yéu cdu
Toa an giai quyét...”.

Day Ia diéu luat ghi nhan viéc giai thich
ndi dung di chic néi chung, viéc giai thich
ndi dung di chic duoc thue hién dya trén
nguyén dich thyc trude day ctia ngudi chét,
c6 xem xét dén mai quan hé cia ngudi chét
vOi nguoi thira k€ theo di chiic.

Tuy nhién, nhu trén da phan tich, viéc
1ap di chiic bang vin ban khong c6 ngudi
lam chimg chi do duy nhét ngudi dé lai di
san thira k& thuc hién, do d6, rit kho dé biét
dugc tinh chinh xac vé ¥ nguyén dich thuc
ctia ho trude khi chét; hon nira, véi viéc
dung nhiéu ngdn ngir khac nhau trong ban
di chic nay dan dén mot s6 khé khan, han
ché néu trén.

Do vy, tac gia kién nghi, khi sira ddi,
b3 sung BLDS nim 2015, nha lam luat cin
stra d6i, bd sung Didu 648 vé giai thich noi
dung di chiic véi céc tiéu chi danh gia, giai
thich cu thé, rd rang hon.

Téc gia ki€n nghi, ndi dung diéu luat
duoc thé hién nhu sau:

“Diéu 648. Giai thich noi dung di chiic

1. Truong hop noi dung di chiic khéng
ro rang dan dén nhiéu cach hiéu khdc nhau
thi nhimg nguoi thira ké theo di chiic phai
cung nhau giai thich noi dung di chic. Khi
nhitmg nguoi nay khéng nhdt tri vé cdch
hiéu néi dung di chic thi c6 quyén yéu cdu
Toa an giai quyét.

Viéc giai thich noi dung di chiic dua trén
mot trong cdc tiéu chi sau day:

a) Theo y nguyén dich thuc truéc ddy cia
nguoi chét, co xem xét dén moi quan hé cia
ngudi chét voi nguodi thiea k€ theo di chic.

b) Theo nghta phit hop véi muc dich cua
di chic;

¢) Theo tdp quan noi di chiic duoc xac ldp.

2. Truong hop c6 mot phdn noi dung di
chiic khéng giai thich dupc nhung khong
anh huomg dén cdac phdn con lai cia di
chiic thi chi phdn khong giai thich dwoc
khéng cé hiéu luc”.

Két luan

Di chiic bang vin ban khong c6 ngudi
lam ching la hinh thic di chic duogc ghi
nhan tir kha sém trong phap luat dan su
nudc ta va ngay cang dugc ngudi dé lai di
san uu tién lya chon bdi tinh bao mat, riéng
tu,... cia né. Tuy nhién, thuc tién ap dung
cho thdy vén con tdn tai mot so tdn tai, han
ch€ din dén viéc thuc thi cac quy dinh vé
di chic bing vin ban khong c6 ngudi 1am
chimg chua thyc su phat huy dugc hét gia
tri, chua dap ing ky vong ctia nguoi dan.
Do viy, viéc tiép tuc nghién citu, hoan thién
quy dinh phap luat dan sy vé noi dung nay
la tat yéu khach quan. O
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