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·CHUYEN MVC 

SO' HOC - KHAO CC HOC - DAN TOC HOC 

KHAI QUAT VE He THONG TU' PHAP (J Vll~T NAM 
TO' KHI PHAP xAM LU'Q'C E>~N NAM 1918 

NGUY~N LAN DUNG
0 

H~ th6ng tU' phap c6 vai tro quan tr9ng trong mf,Jc tieu binh dinh, thi~t l?p tr?t tf,.I' xa 
h()i t90 ca s& cho vi~c khai thac thu()c dia cua thl,J'C dan Phap. Do chinh sach thu(Jc 
dia khong nh/Jt quan, chiu anh hwng tif chinh qu6c va tif chinh tht,J'C tien xa h(Ji Vi~t 
Nam nen h~ th6ng tU' phap ma Phap ap d1,Jng & Vi~t Nam thl.JUng xuyen c6 sf,.I' dieu 
chinh, dl,J'a tren vi~c t?n df,Jng h~ th6ng tlf phap phong ki~n va b6 sung them ngay 
cang nhieu cac y~u t6 cua tU' phap tlf ban phU'O'ng Tay. Nghien c&u tlm hilJu khai 
quat ve h~ th6ng tU' phap & Vi~t Nam tif khi Phap xam /Lf<lC aim nam 1918 theo hai 
!09i hinh tU' phap ta tU' phap Au va tU' phap danh cho ngl.JUi ban xu. 

Tif kh6a: ljch sli', Vi~t Nam, tlJ' phap, chfnh quy~n. tea an 

Nh~n bai ngay: 2911212023; dU'a vao bien t~p: 0210112024; phan bi~n: 0810112024; duy~t 
dang: 1410212024 

1. DAN NH~P 

K~ tCr khi no sung t§n cong Vi~t Nam, 
song song v&i qua trinh binh djnh v~ 
m~t quan sl,J', thl,J'c dan Phap ti~n hanh 
thi~t l~p ch~ d() cai tri cua minh t~i 
nhCrng vung dat m&i xam IU'Q'C, trong 
d6 chu trQng xay d1,.mg be;> may tlJ' 
phap nh~m dan ap cac phong trao 
dau tranh va blnh dinh dan chung. 
Qua trlnh thi~t l~p h~ th6ng nay a Vi~t 
Nam dU'Q'C ti~n hanh khong ddng thai 
giCra cac xli' Trung Ky, Bi1ic Ky, Nam 

• Vi(!n St) hQC, Vi(!n Han IAm Khoa hQc xa 
h¢i Vi(!t Nam. 

Ky. Trong nhCPng nam dau thai ky 
thuc;>c dja, tlJ' phap a Vi~t Nam dlJ'Q'C 
danh gia la kha phuc t~p bai sl,J' phan 
djnh v~ tlJ' phap giCfa cac xu, giCfa cac 
lo~i d6i tU'Q'ng chju ap d1,mg cac lo~i 
hlnh tlJ' phap, Sl,J' da d~ng cua h~ 

th6ng lu~t cung nhU' loai hinh Toa an 
s1,r khong nhat quan tro~g vi~c to chCY~ 
ca quan tlJ' phap. 

Phai d~n khi Toan quy~n Paul 
Doumer cung c6, ki~n toan bQ may cai 
trj a E>ong DU'ang lam ca sa cho cuc;>c 
khai thac thuc;lc dja tan thCY nhAt, h~ 
th6ng tlJ' phap thuc;lc dja m&i t~m 
dlJ'Q'c QQi la quy vl! m9t m6i va c6 
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phan chia th§m quyen giCra cac cap, 

cac x(f. £>6 chfnh la vi~c thanh l~p cO' 

quan cao nhat trong h~ th6ng tU' phap 
ti;li E>ong OU'O'ng - Nha TU' phap £>ong 
OU'O'ng vao nam 1898, trl)'c thu¢c Phu 
Toan quyen E>ong OU'O'ng, do ChU'ang 
bi~n ly - vien chuc ngU'ai Phap . 
chuyen ngi;ich tU' phap, dU'Q'C bo 
nhi~m b~ng Nghj djnh cua Toan 
quyen £>ong OU'ang dung dau. Nha 
TU' phap £>ong OU'ang phv trach mQi 
van de tU' phap ti;ii E>ong OU'ang. 0U'6'i 
quyen quan ly cua Nha TU' phap Dong 
0U'O'ng la cac CO' quan tU' phap cap Xlf 
v&i ten gQi khac nhau giua Bae Ky, 
Trung Ky va Nam Ky (a Bae Ky gQi la 
sa TU' phap Bae Ky; a Nam Ky gQi la 
Sa TU' phap Nam Ky; rieng a Trung 
t<Y. bQ may tU' phap van thu{lc quyen 
quan ly cua trieu dinh Hue - ve m~t 
danh nghia, bai ngU'ai dc;li di~n cao 
nhat cua CO' quan nay la Kham Slf 
Trung Ky). Theo nguyen tac, each 
thlJic tl> chlJic tU' phap a Dong OU'ang 
dU'Q'C quy djnh bai Sac l~nh cua Tl>ng 
th6ng· Phap. 

2. NQI DUNG 

ve ca ban, cho den nam 1918 - thai 
di~m Phap bat dau tien hanh cuQc "cai 
each" tU' phap nhieu chieu tren ca ba 
xlJi theo hU'6'ng chuyen nghi~p h6a, 
tach tU' phap khoi hanh chfnh, tc;li Vi~t 
Narrt"t6n tc;li song song hai loc;li h1nh tU' 
phap d~ ap d1,mg v6'i cac d6i tU'Q'ng tU' 
phap khac nhau la: tU' phap Au (hay 
con gQi la tU' phap Tay) va tU' phap 
Nam (hay con gQi la tU' phap ban xll'). 
Sl! phan chia dja ban va loi;li d6i 
tU'Q'ng chju ap dvng tU' phap se quy~t 

djnh vi~c sUi dvng loiiii lu~t va loiiii hinh 

toa an. 

2.1. TlP phap Au 
La x(f thu<)c dja, trl)'c thu<)c Be) Hai 

quan Va thUQC dja nen Ve nguyen tac, 

Nam Ky "hU'ang" cac ch~ dQ nhU' m<)t 

vung lanh tho cua Phap 6' hai ngoiiii. 
Do v~y, tiili Nam Ky, Phap ap dvng mo 
hinh to chlJic nhU' chinh qu6c tren 

nhieu phU'O'ng di~n. trong d6 c6 tU' 
phap. Trang cac xu £>ong OU'ang, tU' 
phap Au (hay tU' phap Tay) xuat hifim 
trU'&c het a Nam Ky v&i vi~c thanh l~p 
Toa ThU'ang mi;ti (theo mo hinh cua 
Phap) tiili Sai Gan nam 1864 - chi hai 
nam sau khi Phap chiem dU'Q'C ba tinh 
mien E>ong Nam Ky. St.J' ra dai cua 
Toa ThU'ang m~i. cung v&i m<;>t s6 ca 
quan hanh chinh, kinh te khac chinh la 
bU'6'C ma dau Cho qua tr1nh thiet l~p 
che dQ cai trj cua thl)'c dan Phap a 
Vi~t Nam. 

Trong thai gian dau, ben Cc;lnh h~ 
th6ng tU' phap co da tung bU'&c dU'Q'c 
dieu chinh theo hU'&ng Phap h6a, Tay 
an chu yeu phvc vv cho vi~c giai 
quyet cac Sl! Vl,J cua ngU'ai Phap, bao 
v~ IQ'i quyen cua ngU'ai Phap trong 
cac vv tranh chap a Nam Ky va trung 
trj ngU'ai ban Xlf tham gia vao cac 
cu{>c kh&i nghia ch6ng Phap. Cung 
v&i qua trlnh binh djnh va ma r{>ng h~ 
th6ng cai trj, vi~c ap d~t each thll'c v~n 
hanh theo ki~u Phap va nhat la vi~<;: 
chuy~n tu mo hlnh cai trj quan Sl.J' 
sang dan Sl.J', tU' phap Au dan Ian at r6i 
cu6i cling tr& thanh h~ tn6ng tU' phap 
duy nhat tc;li Nam Ky. Cac ca quan, 
hinh thai tU' phap mo phong theo hlnh 
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mau t~i Phap l~n IU'qt ra d6'i. Qua 

trinh d6 dien ra v&i t&c d9 khac nhau 

giii'a nhii'ng b9 ph~n cau thanh cua h~ 
thong tU' phap nay baa g6m vi~c xac 
dinh doi tU'qng tU' phap, lo~i hinh Toa 
an, lo~i lu~t. TIJr Nam Ky, tU' phap Au 
m& rc;>ng d~n ca cac nhU'qng dja cua 
Phap & Bae Ky, Trung Ky - nhii'ng khu 
Vl)'c dU'qc ap d1,mg thi~t ch~ va mo 
hinh to ch(Jic chlnh quyen theo kieu 

thanh pho l&n t~i x(Ji thuc;>c dia Nam Ky 
(DU'O'ng Kinh Quoc, 2003: 195, 196). 

2. 1. 1. e6; tLP{YT1g tLP phap 

Vi~c xac djnh doi tU'qng chiu ap d1,mg 
cua tlJrng lo;;ii hinh tU' phap la yeu t6 
dclu tien, c6 tinh quyet djnh d~n quy 
trinh t6 tl,mg va xet XU cac Vl,l an. 

Sac l~nh nay 25/7/1864 quy djnh, h~ 
th6ng tU' phap Au dU'qc danh de xet 
xu ngU'6'i Au sinh s6ng va lam vi~c t~i 
Nam Ky (OU'O'ng Kinh Qu6c, 2003: 40, 
41 ). £>en ngay 25/5/1881, Tong th6ng 
Phap ban hanh Sac lfi?nh m&i x6a bo 
Sac l~nh ngay 25/7/1864, cac toa 
Nam an dong lor;it bj bai bo tren toan 
b9 Nam Ky. Sac t~nh cCmg dong thoi 
quy djnh mQi ca nhan song tren lanh 
tho Nam Ky, du thu<)c thanh philn nao 
deu la d6i tU'qng cua h~ thong tU' phap 
Au (DU'O'ng Kinh Quoc, 2003: 116). 

E>e lam ro hO'n nhii'ng thay doi trong 
Sac t~nh nay, thl)'c dan Phap dU'a ra 
quy djnh Cl,l the Ve Vi~C phan lor;ii qu6c 
tjch giii'a nhii'ng ngU'6'i song tr;ii Nam 
Ky. Theo d6, nhii'ng ngU'6'i Phap du 
song t;;ii Nam Ky nhU'ng van luon 
mang quoc tjch Phap va dU'Q'c gQi la 
cong dan Phap, do d6 dU'O'ng nhien la 
doi tU'c;mg cua h~ thong tU' phap Au. 
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Trang khi d6, vl Nam Ky la xii thu9c 
dja nen nhii'ng ngU'6'i Vi~t hay ngU'6'i 
Chau A (OU'O'ng Kinh Quoc, 2003: 
84)<1> song ti;ii Nam Ky du mang quoc 
tjch Phap nhU'ng chi dU'qc gQi la "than 

dim cua nu&c Phap" va xet xu thee 
the che rieng gQi la tU' each ban xii -
tlic la van chju Sl)' chi phoi CUa lu~t 
phap ban xii. Chi nhii'ng ngU'ai dU'&i 
21 tuoi m&i du dieu ki~n lam dO'n xin 
nh~p tich Phap (de tr& thanh cong dan 
Phap) va la doi tU'qng cua h~ thong tU' 
phap Au. Neu dU'qc chap nh~n. vq va 
con dU'&i tuoi trU'&ng thanh cua nhCmg 
ngU'6'i nay cung dU'qc xet xu thee lu~t 
dan Sl)' va chinh trj cua nU'&C Phap ap 
d1,mg v&i ngU'6'i Phap & thu9c dja 
(DU'O'ng Kinh Qu6c, 2003: 115, 116). 

£)en nam 1903, che d9 "tU' each ban 
xli" cham dlit & Nam Ky thee Nghi 
djnh ngay 6/1/1903 cua Toan quyen 
£>6ng OU'O'ng. V1 v~y, tat ca nhCl'ng 
ngU'6'i ban xli t;;ii cac nhU'Q'ng dja 
kh6ng dU'Q'C xep loi;)i la Cong dan 
Phap tlJr nay se la doi tU'c;mg cua h~ 
thong tU' phap Au, do tea an Phap xet 
XU thee bQ lu~t cua nU'&C Phap dang 
dU'Q'C ap d1,1ng & Nam Ky (OU'O'ng Kinh 
Quoc, 2003: 279) . 

Ti;ii Bae Ky va Trung Ky, nam 1888, 
khi cac nhU'c;mg dja cua Phap la Ha 
N9i, £>a Nang va Hai Phong 1iln IU'c;rt 
dU'Q'C hinh thanh thi h~ th6ng tU' phap 
Au cling che d9 "tU' each ban xli" cung 
dU'Q'C ap d1,1ng tr;ii cac thanh ph6 nay 
giong nhU' & Nam Ky. £>en nam 1912, 
che dQ tU' phap ban Xlf dU'Q'C bai bo CY 

Ha NQi, Hai Phong va E>a Nang, h~ 
th6ng tU' phap Au c6 sl,J' th6ng nh§t 
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chung g1U'a Nam Ky va cac nhU'c;mg 

dja cua Phap & Vi~t Nam. 

Tom lc;ii, theo nguyen tac, tlJ' phap 
danh cho nglJ'ai Au dlJ'Q'c su dvng de 
xet xu nglJ'ai Phap, ngLI'ai Au, nglJ'ai 

nh~p quoc tich Phap va nglJ'ai Vi~t. 
nglJ'ai A song tc;ii Nam Ky va cac 
nhU'Q'ng dia cua Phap. Ngoai ra, trong 
m9t so trlJ'ang hQ'p d~c bi~t. tlJ' phap 
Au cGng dlJ'Q'C ap dvng v&i nglJ'ai ban 
xll'-tc;ii cac khu vl,l'c bao h9<2>. 

2.1.2. H~ thdng /u~t 

Cac b9 lu~t dlJ'Q'C su dvng tc;ii toa Tay 
an khong ca djnh va thay d6i theo thai 
gian b&i khi thi thl,l'C dan cho ap dL,Jng 
lu~t cua nU'&c Phap, luc lc;ii la lu~t cua 
trieu Nguyen, ho~c b{> lu~t cua nU'&c 
Phap nhLI'ng dlJ'Q'C ap dvng theo ch~ 
d{> d~c bi~t a Dong OU'O'ng. Trang thai 
gian dau, khi cac cO' quan tlJ' phap 
chll'a dlJ'Q'C chinh thll'c hinh thanh, 
hoiilt d{>ng tlJ' phap dlJ'Q'C t6 chll'c t;;im 
thai theo cac bQ lu~t cua trieu dinh 
phong ki~n nhLI'ng da c6 sua d6i nhlJ' 
lu~t Gia Long (phan chlJ'a bi IU'Q'C bo), 
lu~t Hf>ng fl(Jic, cac dieu khoan ve tl,1c 
I~. Sau khi cac toa Tay an dlJ'Q'C thanh 
l~p. thl,l'c dan Phap chi nh thll'c ban 
hanh cac be;> lu~t lam CO' s& cho slJ' 
v~n hanh cua nen tlJ' phap m&i. Ngay 
21 /1211864, Thang dac Nam Ky cho 
cong ba a Nam Ky toan . bQ BQ lu~t 
cua nll'&c Phap. Ve hlnh lu~t. ngay 
6/3/1877, T6ng thang Phap ra s~c 
l~nh cho ap d1,mg bQ Hlnh lu~t cua 
nlJ'6'C Phap vao Nam Ky va cac thUQC 
dja cua Phap. E>~n ngay 31/12/1912, 
Phap cho ban hanh 89 Hlnh lu~t cai 
each va BQ Ta t1,mg hlnh Sl,J' cua Phap 

lam can cll' cho vi~c xet xu cac vu 
hi~h sl,I'. Ve dan sl,I' va thU'O'ng mc;il, 
Sac l~nh ngay 3/10/1883 cua Tong 
thong Phap cho phep thi hanh & Nam 
Ky m9t so dieu khoan trong be? Dan 
lu~t cua Phap (con gQi la HQ lu~t gian 
y~u) (OU'O'ng Kinh Quoc, 2003: 41 ). 
Tuy nhien, phai d~n nam 191 o, cac 89 
He.> lu~t . ThLI'O'ng lu~t va To tvng he? sl,I' 
m&i dlJ'Q'C dlJ'a vao thl,l'c hi~n (Tong b9 
TU' phap, 1957: 19). 

2.1.3. H~ thdng toa an 

Toa an la m9t trong ba b{> ph~n quan 
tr9ng hinh thanh nen h~ thang tlJ' phap 
Au. NhU' da trinh bay & tren , Sac l~nh 
ngay 25/7 /1864 la van ban d~u tien 
quy djnh ve vi~c thi~t l~p cac toa Tay 
an a Nam Ky n6i rieng va Vi~t Nam 
n6i chung trong thai thu{>c dja. Tu d6 
cho d~n nam 1918, thl,l'c dan Phap Ian 
ILI'Q't cho xay dl,l'ng trong h~ thang tlJ' 
phap Au cac lo;;ii hinh toa an theo mo 
hlnh tlJ' phap tiili Phap. Chll'c nang, 
phan c§p, phan lo;;ii cua cac toa an 
nay cOng tung blJ'&c dlJ'Q'c dieu chinh 
theo hU'6'ng dan Sl,I' h6a, hoan thi~n a 
cac khu Vl,J'C, cac tinh. N~u xet theo 
phC;lm vi khu vl,J'c, toa Tay an xuAt hien 
trlJ'6'c h~t a Nam Ky, sau d6 m&i hi~h 
thanh a B~c Ky va Trung Ky. 

Ve cO' ban, n~m trong h~ thang toa 
Tay an gbm c6 cac lo;;ii toa an sau: 

*Toa £>£;Ji hinh 

Toa fliili hlnh la loiili toa an ra d6'i s&m 
a Nam Ky vao nam 1864 v&i chU>c 
nang ban d§u la di! xet xlfi cac Vl,I 
trQng tc;>i do nglJ'ai Vi~t gay ra v&i 
nglJ'6'i Au trong phiilm vi Sai Gon. Tu 
mc;>t Toa E>C;li hinh ban d§u dlJ'Q'C d~t 
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tr1,1 s& t~i Sai Gon, thtte dan Phap 

tung bU'&c l~p them eac Toa B~i hinh 
khac v&i eh(fc nang va ph~m vi hoc;it 
d(>ng c1,1 the hO'n. Ben nam 1896, s6 
Toa Bc;ii hinh & Nam Ky la 4, dU'qe 
d~t tc;ii Sai Gon, Vinh Long, Long 
Xuyen va My Tho (Recueil general 
permanent ... , 1909: 769, 780)(3l. Tc;ii Bae 

Ky, Toa 8c;ii hinh dU'c;>'e l~p tc;ii Ha N(>i 
va Hai Phong Ian IU'qt vao eae nam 
1888 va 1896 (Toa 8c;ii hlnh Hai 
Phong bi bai bo nam 1898). Phc;im vi 
hoc;it d(>ng eua Toa dc;ii hinh Ha N9i la 
toan b(> Bae Ky (Recueil general 
permanent ... , 1909: 783; Ganter, 1895: 
373). 

Ve to eh(fe: eac Toa deu bao g6m 
Tham nghj eua Toa ThU'qng tham, 
Quan toa, Bbi tham, L1,1e stt va CO' 
quan e6ng t6. S6 IU'Q'ng eac nhan vien 
tU' phap ehuyen trach giO'a eae Toa 
kh6ng gi6ng nhau(4l. 

V&i vi~e th~nh l~p mc;>t h~ th6ng cae 
Toa dc;ii hlnh & ca Bae Ky va Nam Ky, 
ch(Jic nang cua Toa f)~i hinh cCmg 
dll'qc xac dinh c1,1 the v&i vai tro la toa 
an c6 tham quyen xet xU> nhO'ng v1,1 
trQng t9i do nglf<Yi Phap hay nglf6'i Au, 
ngll'<Yi ban x(Ji va ngU'<Yi A dU'Q'c gQi la 
"than dan cua nU'&c Phap" gay ra. 

* Toa ThU'O'ng m;;Ji 

Toa ThU'O'ng m~i dU'Q'C thanh l~p a 
Sai Gon nam 1864 nhlfng bi giai the 
15 nam sau d6 (nam 1879) va chinh 
th(rc dU'Q'C tai lr;ip vao nam 1898 a Sai 
Gon theo Sac l~nh ngay 9/8/1898. 
CQng trong nam d6, thl!c dan Phap 
cho thanh lr;ip them hai Toa ThU'ang 
rn~i t~i Ha NC)i va Hai Phong v&i mo 
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hlnh ta eh(Jie hoc;it d<)ng gi6ng Toa 

ThU'O'ng mc;ii Sai Gon. 

Mai Toa thU'O'ng mc;ii g6m c6: m9t 
Chanh an cua Toa SO' tham (Chanh 

an c6 the dU'Q'C thay the bang Ph6 

Chanh an ho~e mc;>t trong hai Tham 
phan cua toa); hai Tham phan (nhi~m 
ky 2 nam) va ba Pho Tham phan deu 
do cU> tri nglf<Yi Phap thu9c tung 
Phong thU'O'ng mc;ii moi thanh ph6 bau 
ra (Bulletin officie/ de l'lndochine 
Fram;aise, 1898: 1154). 

Phc;im vi tham quyen cua cac Toa 
ThU'ang mc;ii la cac v1,1 tranh chap ve 
thU'O'ng m~i. 

*Toa ThLJ'(;mg tham 

Toa ThLI'qng tham dau tien hinh thann 
t~i Sai Gan nam 1868 theo Sac l~nt 
ngay 7/3/1868 cua Tong th6ng PhaJ:I 
v&i ten g9i day du la Toa ThU'Q'ng 
tham Bong OU'ang. 

Tl.r 1868 den 1918, ca c§u to ch(Jic 
cua Toa ThU'Q'ng tham Bong DU'ang 
trai qua nhieu Ian thay doi thee cac 
Sac l~nh ngay 3/4/1880, 25i5/1881, 
17/6/1889, 13/1/1894, 8/8/1898, 1/11/1901 
va ngay 31/8/1905 cua Tong th6ng 
Phap. NhO'ng thay doi nay dien ra chu 
yeu ve: ten gQi, chia tach ph~m vi 
tham quyen giO'a cac Toa ThU'Q'ng 
tham trl!c thu()c va to ch(Jic cua toan 
b9 h~ thong Toa ThU'qng tham. Tl.r 
sau Sac l~nh ngay 31/8/1905 cha den 
nam 1918, to ch(Jic cua Toa ThlYQ'r1g 
tham f)ong OU'O'ng ve CO' ban khong 
c6 SI! dieu chinh dang ke nao nO'a. 

Toa thU'Q'ng tham Bong OU'ang co 
tham quyen baa trum toan b9 Bong 

. 
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OU'ang, g6m 5 Phong v&i chuc nang 

nhU' sau: 

Phong 1 va Phong 2 nam tc;ii Sai Gan 
V6'i PhCilm vi hoiilt dQng la t§t ca cac 
tinh thuc'.)c Nam Ky, c6 chuc nang: 

Ve m~t dan Sl,J' va thU'O'ng miili: giai 
quy~t cac v1:1 khang cao tiili cac Toa sa 
tham, Toa thU'ang miili & Nam Ky, & 
vung Vien £>ong, cac xu baa h9 ho~c 
Uinh Sl,J' Phap. 

Ve tieu hinh: giai quy~t cac khang cao 
ch6ng liili ban an tiili Toa tieu hinh & 
Nam Ky, cac xu bao hQ cua Phap & 
£>ong OU'ang. 

Phong 3, Phong 4 va Phong kh&i t6 2 
d6ng & Ha N(>i co phc;im vi hoiilt d(>ng 
la cac tinh Bae Ky va Trung Ky. Phong 
3 co nhi~m vv xet xlli cac vv khang 
cao ch6ng lc;ii ban an cua Toa SO' th§m 
a Ha N(>i, Hai Phong, cua Cong su, 
Pho Cong su cac tinh B~c Ky, cua toa 
sCP a Trung Ky. Phong 4 chuyen giai 
quyl!t nhCrng vv khi~u ki~n lien quan 
d~n ngU'ai Vi~t a Bclc Ky. Phong kh&i 
t6 2 ph1,1 trach mQi vi~c xay ra a Bcic 
Ky, Trung Ky, Lao; xet mQi d6i tU'Q'ng 
Phap, Vi~t. ngoc;ii ki~u... (Bulletin 
Officiel de l'lndochine Fram;aise, 1905: 
1344). 

Toa ThU'Q'ng thAm con bao g6m mQt 
L1,1c Sl,J', cac Tham bi~n L1,1c Sl,J'. s6 
IU'Q'ng L1,1c Sl,J' do ChU'&ng bi~n ly 
quyet djnh. 

• Toa Hoa giai 
Toa Hoa giai dU'Q'c thanh l~p trU'&c 
tien t~i Sai Gon theo S~c l~nh ngay 
15/3/1875 cua Tl>ng th6ng Phap v&i 
ph~m vi ho~t d9ng bao g6m thanh ph6 

Sai Gan, Vung Tau va sau d6 dU'ac 
b6 sung them cac tinh Chg L&n, Gia 

£>jnh va Ba Ria (Sac l~nh 18/4/1901) 
(nam 1902, Toa Hoa giai Sai Gan bi 
bai bo). Tham quyen va phU'O'ng thuc 
hoiilt dc'.)ng cua Toa nay giong Toa Hoa 
giai & Phap. 

* H(Ji aong EJe hinh & B~c Ky 
H(>i d6ng £>~ hlnh Bae Ky la mc'.)t diilng 
thuc d~c bi~t trong h~ thong toa an 
ma thl,J'c dan Phap l~p ra & Vi~t Nam. 
HC.>i d6ng £>e hinh dU'Q'c l~p theo Sac 
l~nh ngay 15/8/1896 nham xetxlli ngU'ai 
ban xu a Trung Ky va Bae Ky dU'Q'C 
cho la c6 hanh vi "ch6ng d6i", "nguy 
hiem" cho "an ninh" cua nha nU'6'c bao 
hQ cung nhU' chinh qu6c, "de doa" d~n 
Sl,J' phat trien cua thUQC dja. . 

V~ t6 chCPc, theo Sac l~nh sllia d6i 
ngay 14/4/1906, HC.>i d6ng g6m 1 vien 
quan cai trj hi;mg nhcftt (lam Chu tjch), 
1 quan toa chuyen nghi~p (thu(>c T6ng 
bi~n ly), 1 si quan thu(>c T6ng tU' l~nh 
11,J'c IU'Q'ng chil!m dong va d~u do Toan 
quy~n chi djnh hang nam (Mossy, 
1926: 74). 

Khi xay ra cac Vl,J vi~c dU'Q'C cho la 
"nghiem trQng", H9i dOng se hQp ngay. 
Cong sCP chu tinh nai xay ra v1,1 vi~c 
di~u tra va bao cao SO' IU'Q'C tlnh hlnh. 
Vi~c tham c(fu do Chu tjch cua HQi 
dbng di~u hanh, moi thanh vien co th~ 
yeu c~u nghe nhan chCPng. Bien ban 
hoi cung se dU'Q'c L1,1c sl,J' ghi l~i va 
chuy~n giao cho toan bQ thanh vien 
H9i dOng xac nh~n. Ban an dU'Q'C thi 
hanh sau 24 gia tuyen an. NgU'bi bi 
ket an chi co quy~n ch6ng an ten H9i 
dOng Bao h9; m~u bi bac bo, an se 
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dU'Q'C thl,J'c thi ngay l~p tlt'c (OU'O'ng 
Kinh Qu6c, 2003: 233). 

* Toa Sa tham 

Toa Sa tham dU'Q'c l~p trU'&c tien a 
Sai Gon v&i ch(fc nang ban dau la xet 
xUi cac v1,1 vi~c dan Sl,J', thU'O'ng m~i. 
Sau m()t th6'i ky dl,J'ng len roi l~i x6a 
bo Toa SO' tham a m(>t loat cac tinh 
Nam Ky vi tai chinh kh6 khan, thi~u 
nhan vien tU' phap chuyen trach, d~n 
nam 1895 so IU'c;mg Toa SO' tham a 
Nam Ky la 9 toa d~t t~i: Sai Gon, My 
Tho, Vinh Long, B~n Tre, Bien Hoa, 
Chau 86c, Ccln ThO', Tra Vinh, Soc 
Trang. Trang khi do a Bae Ky, nam 
1888, theo Sac l~nh ngay 8/8/1888 ve 
tU' phap dan sl,J' & Bae Ky, Toa sO' 
tham Ha NC)i va Toa Sa tham Hai 
Phong dU'Q'C thanh l~p (Ganter, 1895: 
373). Cho d~n nam 1918, Toa Sa 
tham Ha NC)i va Toa Sa tham Hai 
Phong van la hai toa SO' tham duy 
nhftt cua Bae Ky. T~i Trung Ky, Toa 
sa tham fla Nang dU'Q'c thanh l~p 
theo Sac l~nh ngay 28/5/1913. 

Ve m~t lu~t phap, theo Sac l~nh nam 
1888, do ap d1,mg "che de) tU' each ban 
xUi" trong to chlJic tU' phap nen vi~c ap 
d1,mg lo~i be) lu~t t~i Toa SO' tham se 
dU'Q'c tien hanh dl,J'a tren cO' s& d6i 
tU'qng chju xet xt.P. BQ Hoang Vi~t /u~t 
I~ chi phoi tat ca cac SU' thoa thuan va 
tranh chap dan sl,J', th~O'ng m~i. gill'a 
ngU'Oii ban xUi va Chau A; trong khi d6, 
lu~t Cua Phap dU'Q'C ap dvng de giai 
quyet cac vv vi~c dan sl,J' va thU'O'ng 
llli;ii gill'a ngU'6'i Chau Au ho~c gill'a 
ngU'Qii Chau Au v&i ngU'Oii Chau A. Khi 
Che d{> tU' each ban x(Ji Ian IU'Q't bi bai 
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bo a ca ba ky, lu~t Phap tr& thanh ca 
s& van ban lu~t duy nhat dU'Q'C ap 
d1,1ng a Toa SO' tham (Mossy, 1926: 
56-58). 

Ve m~t tham quyen, Toa Sa tham c6 
tham quyen xet xUi cac v1,1 tranh chap 
thU'O'ng m~i. dan sl,J', tieu hinh, vi canh. 
Vi~c chong an se dU'Q'c gt.Pi den cac 
Toa ThU'Q'ng tham Sai Gon va Toa 
ThU'qng tham Ha NC)i. 

* Toa Hoa giai r9ng quytm 

Toa Hoa giai r()ng quyen dU'Q'c thanh 
l~p trU'&c h~t t~i Sai Gon theo S~c 
l~nh ngay 17/5/1895. Tiep sau SlJ' ra 
dai cua Toa Hoa giai rqng quyen & f)a 
Nang nam 1899, thlJ'c dan Phap cung 
dlJ'ng len & Ba Ria m9t Toa an v&i 
chUic nang tU'ang flJ' (tach khoi Toa 
Hoa giai r9ng quyen & Sai Gan). 
Trang khi do, & Bae Ky, Toa Sa tham 
Ha N9i va Hai Phong dang thai thl,J'c 
hi~n chlJic nang cua Toa Hoa giai rang 
quyen, nhat la cac Vl,J Vi canh, tieu 
hinh. Khi Toa Hoa giai r9ng quyen 
xultt hi~n t~i Nam fljnh (nam 1904) va 
Vinh thi chlJic nang Toa Hoa giai r9ng 
quyen cua cac Toa Sa tham Ha N9i 
va Hai Phong cung bi x6a bo. 

Theo quy djnh ban dau, Toa Sa tham 
chi t6n t~i & cac tinh Nam Ky va 
nhU'Q'ng dja cua Phap, con Toa Hoa 
giai r<)ng quyen dU'Q'C thanh l~p & cac 
khu VlJ'C con l~i de giai quyet cac vltn 
de lien quan den ngU'ai Phap nhll'ng 
sau d6 khong dU'Q'C ap d1,1ng tri~t de. 

Ve to chuc, Toa Hoa giai r()ng quyen 
chi c6 ca quan tham cuu va xt.P an do 
cac Tham phan rieng bi~t ph1,1 trach 
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ma khong c6 CO' quan Cong t6. Tham 
phan Toa Hoa giai r(}ng quy~n dU'Q'c 
trao d§y du cac quy~n hc;in nhU' ngU'ai 
dung dAu cac Toa Sa tham. 

Tham quy~n cua Toa Hoa giai r(>ng 
quy~n la giai quy~t chung tham cac an 
dan Slf, thU'ang mt;ii c6 gia tri dU'&i 
1500 francs, b~t d(>ng san dU'&i 100 
franc; sa tham cac vt,J vi~c khac. 
Ngoai ra, Toa con c6 chlic nang xet 
xti cac Vt,J ti~u hinh, vi canh (Ganter, 
1895: 380, 381). 

2.2. TlP phap cho nglPai ban xll' 

Rut kinh nghi~m tll' Nam Ky, tt;ii B~c 
Ky va Trung Ky, Phap ap d~t tt;ii hai 
x(JinaychAdObaohOvabanbaohO­
tuc la ben ct;inh h~ th6ng chinh quyen 
cua Phap van ton ti;ii bO may chinh 
quy~n phong kiAn Nam tri~u. Bi~u nay 
khong chi cho phep Phap t~n dt,Jng 
dU'Q'C nhfrng "IQ'i thA" cua bO may cai 
tri ban xu, ma con tranh cho Phap . 
khoi nhfrng "xao trOn" do chA dO tn,rc 
trj gay ra (Cao Huy Thu~n, 2003: 454, 
455). Vi le d6, b(> may chinh quy~n 
ban xu a Bae Ky va Trung Ky van 
dU'Q'C duy tri, trong d6 c6 h~ th6ng tU' 
phap ban xu - m(>t trong hai b(> ph~n 
CaU thanh tU' phap thoi ky thUQC dja. 

2.2.1. ea; tU'9'f19 tU' phap 

TU' phap ban xli' da tf>n tGti va la CO' sa 
lu~t' phap chinh thU>c cho vi~c giai 
quyet cac tranh tvng a Vi~t Nam. Sl,J' 
nay sinh va phan bi~t gifra cac loGti d6i 
tU'Q'ng tU' phap chi XUat hi~n khi thl,J'C 
dan Phap dU'a vao Vi~t Nam mc;>t lofili 
hinh tU' phap m&i - tU' phap danh cho 
ngU'oi Au, tU> do dan den sl,l' xac dinh 

va phan bi~t v~ d6i tU'Q'ng ap dt,Jng. Do 

v~y, tU' phap v6n c6 dU'Q'C chuy~n 
thanh khai ni~m tU' phap ban xli. 

Dl!a tren nhCrng thay dl>i trong tU' 
phap danh cho ngU'ai Au tren cac 

phU'O'ng di~n d6i tU'Q'ng, lu~t phap va 
Toa an, tU' phap ban xt.Ji tll'ng bU'&c 
dU'Q'C di~u chinh. TrU'&c nam 1881, 
vi~c xac dinh d6i tU'Q'ng tU' phap van 
c6 Sl:f phan bi~t a Nam Ky. tCr nam 
1881, v&i S~c l~nh ngay 25/5/1881 , 
khi Toa an ban xu bj bai bo hoan toan 
iJ day thi mQi Vt,J Vi~C tU' phap du CUa 
ngU'ai ban xu hay ngU'ai Au deu do 
Toa Tay an xet xti nhU'ng v&i phU'ang 
thuc ap dt,Jng khac nhau (OU'O'ng Kinh 
Qu6c, 2003: 116). 

86i v&i Bae Ky va Trung Ky, tU' phap 
ban XU la loi;ii hinh tU' phap chu di;!O. 
01,J'a tren each xac djnh d&i tU'Q'ng tU' 
phap cua h~ th6ng tU' phap ngU'oi Au, 
d6i tU'Q'ng cua h~ th6ng tU' phap ban 
XU dU'Q'C xac djnh, gf>m: tat ca ngU'oi 
Vi~t Nam chU'a nh~p qu6c tich Phap, 
ngU'oi Hoa, ngU'oi An, ngU'oi Lao, 
ngU'oi Campuchia, ngU'<Yi thu(>c cac 
dan t<?c thi~u s6 a cac vung bien gi&i 
Va dGtO quan binh ... dang CU' tru (tGtm 
thoi ho~c chinh thU>c) tGti Bae Ky va 
Trung Ky, khong bao g6m cac nai da 
la nhU'Q'ng dja cua Phap. 

TU> nam 1904, vi~c xac djnh d6i tU'Q'ng 
tU' phap ban xU> con dl,J'a tren Sac l~nh 
ngay 11110/1904 v~ che dQ tU' each 
ban xu v6'i Trung Ky va Bae Ky (Sac 
l~nh nay nam 1912 bi bai bo). 

Ngoai ra, m<?t s6 ngU'oi ban xli' sinh 
s6ng tGti Bae Ky nhU'ng khong la d6i 
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tU'Q'ng cua tU' phap ban x(Ji gom: 

ngU'6'i ban xUi trong cac Vl:J tranh chap 

dan Sl,J', thU'O'ng mi;1i muon dU'Q'C xet 

xUi ti;1i Toa an Phap ho~c vU'&ng vao 

cac vt,J vi$c c6 lien quan den doi 

tU'Q'ng thu(>c di€!u chinh cua tU' phap 

Phap; linh ban xUi dang lam nhi$m Vl:J 

trong quan d(>i thu(>c dja (J.de 

Galembert, 1924: 54, 55). 

2.2.2. H~ thong Ju~t 

B(> Hoang Vi~t lu~t I~ la b(> lu~t chinh 

thUic dU'qc sUi dt,Jng trong cac t6a an 

ban xUi. Tuy nhien, b(> lu~t nay da 

tCfng bU'&c dU'qc thl,J'c dan Phap thay 

doi tren m(>t s6 n(>i dung cha "phu 

hqp" v&i b6i canh fich stii m&i va che 
de) cai trj cua thl,J'c dan Phap. Nam 
1905, cac hinh phc;1t nhU' xtii giaa, xtii 
chem beu dau, giaa giam h~u. IU'u day, 
phc;1t trU'qng, dong gong, phc;1t roi, 
thich cham ... d€!u bi bai bo (OU'O'ng 
Kinh Qu6c, 2003: 204, 299)(5l. Ngaai 

be) lu~t tren, & cac khu VlfC nhU' 8c;1a 
quan binh , vung dan t(>c thieu s6, lu~t 
tt,Jc va lu~t dung trang quan d(>i cOng 

dU'qc ap dt,Jng pho bien. 

Be gia tang sl,J' can thi~p cua ngLI'<Yi 

Phap vao h$ thong tU' phap ban xUi , 

nam 1890, Tong thong Phap ra Sac 

1$nh cho ban hanh & Bae Ky b9 Hinh 

lu~t va Dan lu~t dang slli dl,mg & chinh 

quoc. Tuy nhien, Sac 1$nh nay da bj 

bai bo m<)t th<Yi gian sau d6. TCf nam 

1906, chinh quy~n thl,l'C dan bat dau 

st}a soc;in de soC;ln thaa, bien djch cac 

b9 lu~t m&i & Bae Ky. Ben giCPa nam 

1917, Lu~t To t1:1ng dan sl,l', thU'O'ng sl,J', 

Lu~t To t1:1ng hinh sl,l' va Lu~t Hlnh, 

Lu~t Phap vi$n bien che dU'Q'C chinh 

71 

quy€!n thong qua va chinh th(rc ap 

d1:1ng tCf nam 1918. Theo ly le cua 

ngU'ai Phap, nhCPng b9 lu~t nay "n9i 

dung thi chieu tCf lu~t Gia Long, hinh 

thUic thi chieu & lu~t 8i;1i Phap nhLI'ng 

Cham ChU'cYC IC;li m(>t each rat gian" 

(H .T, 1922: 173, 174). Vi~c sllia doi, 

bien sor;tn cac bi;> lu~t nay & Bae Ky 
dU'Q'C coi la cO' s& cha vi~c ban hanh 

cac b(> lu~t tU'O'ng tl,J' tr;ti Trung Ky. 
2.2.3. H~ thong toa an 

SL!. xam (U'Q'C cua thl,J'C dan Phap da 
gay nen nhCPng xaa tr(>n trong xa h9i 

thu(>c dia ma trU'&c het la & Nam Ky. 
CO' cau to cht.fc cua cac toa Nam an & 

day c6 SL! thay doi haan taan so v&i 

trU'&c d6. Tli' nam 1862 cho den trU'&c 
khi Sac l~nh ngay 25/7/1864 dU'qc 
ban hanh, Vi Sl,J' bat hqp tac Cua quan 

lc;1i trieu dinh co va vi khong c6 quan 

toa chuyen nghi~p . vi~c chu tri toa 
Nam an dU'Q'C giao cho gi&i quan SL! 
nam giCr. Tli' sau Sac l~nh nam 1864 
cho den khi toa Nam an & Nam Ky bi 
bai bo, vi~c xet xlli dU'qc chuyen sang 

cho Thanh tra cac v1:1 vi~c ban xU> dl,J'a 
tren the che ca cua tri€!u dinh phong 

kien. Toa Nam an xet xlli ngU'ai Vi~t vi 

phc;im lu~t dan SL!, thU'O'ng mc;1i. Tuy 
nhien, nhCPng v1,1 tranh chap giCra 

ngLI'<Yi Vi~t va ngU'ai Au, ngU'ai Vi~t vi 
phc;1m lu~t phap cua chinh qu6c (lu~t 
phap cua nU'cYC Phap dU'Q'C ban hanh 
a thu(>c dja), deu do toa Tay an xet xlli. 

NgU'ai Vi~t phc;1m t(>i hlnh, theo 

nguyen tac do tea Nam an xet, nhU'ng 

toi nghiem trc;>ng do Th6ng d6c ho~c 
vien ch(fc do Thong sU> chi djnh xet xlli 

(OU'O'ng Kinh Quoc, 2003: 41 ). 

-
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Trong khi d6, theo cac Hi~p U'&c ngay 

25/8/1883, Hi~p U'&c ngay 6/6/1884 
giCYa trieu dlnh Hu~ va Phap, vao thai 
ky dau, thl)'c dan Phap gan nhU' khong 
c6 Sl,J' can thi~p qua l&n nao vao CO' 
cau to chl'.rc va nguyen tac v~n hanh 
cua bQ may chinh quyen a Bae Ky va 
Trung Ky, trlJi vi~c thu~ va cong chinh 
(T~ Thi Thuy (cb) 2018: 95, 100). Do 
V~y, toa an ban Xlr a hai Xlr nay gcln 
nhtl' dU'Q'C duy trl nhU' trU'&c d6 xet 
tren ca hai phU'O'ng di~n CO' cau to 
chl'.rc va phU'O'ng thl'.rc ho~t d<)ng. 

Theo cac van ban nay, Toa an ban xl'.r 
dU'Q'C chia thanh 3 cap la cap phu, 
huy~n; cap tinh va cap xl'.r. Khong 
gi6ng nhLI' cac tea Tay an, s6 IU'Q'ng 
tea an ban xl'.r t~i Bae Ky, Trung Ky a 
moi cap tU'O'ng dU'O'ng v6'i s6 dO'n vj 
hanh chinh cua moi cap chinh quyen. 

Ve ·cO' ban, tea an ban xUi t~i cac tinh 
dU'c;>'C t6 ch(Jic Va v~n hanh theo each 
thlJic chung giua cac huy~n. phu, chau 
va gi(J>a cac tinh. 

Toa an cap phu, huy~n, chau la CO' 
quan thap nhat trong h~ th6ng tU' phap 
ban xu va dU'c;>'C giao cha Tri phu, Tri 
huy~n. Tri chau cua cac phu, huy~n. 
chau d6 pht,1 trach. NhLI' v~y. Tri phu, 
Tri huy~n vll'a la ngLI'6'i dung dc1u cO' 
quan hanh chinh, vll'a la ngU'6'i dung 
d§u CO' quan tU' phap Cap phu, huy~n. 
Nha mon dU'c;>'C d~t ngay tt;li trt,1 s& cua 
cO' quan hanh chinh. Gil.Ip vi~c cha Tri 
phu, Tri huy~n tt;li Nha mon la cac nha 
lt;li. Vi khong c6 sl,J' tach bi~t giua tU' 
phap va hanh phap nen tt;li cac phu, 
huy~n khong c6 nha lt;ii chuyen trach 
ve tU' phap va do vf>y, ~o IU'Q'ng nha lf;li 

giup vi~c an thU'ang khong c6 dinh. 

V&i Tri phu, Tri huy~n, day la m9t sl)' 
thu~n IQ'i b&i he;> c6 the chu d<)ng sUi 
d1,mg va dieu d<)ng nha l~i theo mt,1c 
dich cua minh. 

Toa an cap tinh do An sat moi tinh 
dieu hanh. Trang CO' cau to chl'.rc cua 
chinh quyen ban xl'.r, An sat thu<)c sl)' 
quan ly cua bQ may hanh chinh va xet 
ve cap b~c (trong phi;im vi tinh), An sat 
chi x~p sau Tong d6c, Tucln phu. Do 
d6, An sat khong phai la vien chl'.rc 
chuyen ng~ch tU' phap va dU'c;>'c dao 
t~o rieng ve tLI' phap. An sat c6 van 
phong lam vi~c rieng g9i la Dinh An 
sat. Nam 1905, v&i mvc dich tang 
CU'6'ng Sl,J' d~i di~n cua ngLI'6'i Phap tt;ti 
CO' quan tU' phap cap tinh, chinh 
quyen thl,J'c dan chu trLI'O'ng n&i r(>ng 
quyen v&i Cong sl'.r, cha phep Cong 
su dU'c;>'C quyen can thi~p vao Sl,J' v~n 
hanh cua Toa an tinh. Tuy nhien, chi 
mqt th6'i gian ng~n sau d6, chu trLI'O'ng 
nay da bi bai bo va Toa an tinh lt;li 
quay tr& ve mo hinh truyen th6ng, tuc 
la An sat dQC l~p trong hot;lt dqng xet 
xlJi va khong pht,1 thu(>c vao Cong slJi. 
Moi An sat thU'6'ng c6 tll' 4 d~n 5 nha 
lf;li giup vi~c (s6 ILI'qng nha li;ti pht,1 
thUQC vao vai tro Va Vj tri cua moi tinh). 
Tuy nhien, khac v&i tea an cap phu, 
huy~n. nha lt;li tf;li Dinh An sat dQC l~p 
v&i nha lf;li tf;li cac cO' quan hanh chinh 
khac (nhLI' Dinh Tbng doc, Dinh E>6c 
hQc), tlJic la khong d6ng thai lam hai 
cong vi~c hanh chrnh va tU' phap. 

Toa an cap phu, huy~n va cap tinh 
nam trong Sl,I' dieu khien va quan ly 
cua chinh quyen ban XU. Ve CO' ban, 
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each thlJic to chlJic toa an cap phu, 

huy~n Va cap tinh van gan nhU' dU'c;>'C 

giQi nguyen nhui trui&c khi c6 SI! hi~n 

di~n cua thl,J'c dan Phap, tlic la van 

mang nhLi'ng d~c truing cua phap lu~t 

phong kien, du rang thl,J'c dan Phap c6 

thv·c hi~n m(>t so di~u chinh. 

SI! khac nhau trong each t6 chlJic toa 

an ban xli giiJia Bae Ky va Trung Ky 

chi dien ra & cap xli'. Tc;1i Trung Ky, CO' 

quan chiu trach nhi~m la Be) Hinh 

thu(>c Nam tri~u nhuing da c6 SI! can 

thi~p cua dc;1i di~n chfnh quy~n Phap. 

Trang khi d6, & Bae Ky trui&c nam 

1886, cac Vl,J an khong thUQC tham 
quy{m cua toa an tinh deu dU'c;>'C 

chuyen ve B9 Hlnh & tri~u dinh Hue 
tham cliu va xet XU, nhuing tlJi nam 
1886, chti'c nang tren duigc gan cho 

Nha Kinh IU'c;>'C Bae Ky (Nguyen Thi 
Thu Hui6'ng, 2013: 15, 16)<6> r6i den 
nam 1901 la H9i d6ng Thuigng tham 
(Duiang Kinh Qu6c, 2003: 272, 273). 
Tuy v~y. chi 4 nam sau, H(>i d6ng nay 
cCmg bi bai bo, vi~c giai quyet cac Vl:J 

vi~c ban xli' duigc giao cho Phong 4 
thuc;>c Toa Thuiqng tham £>6ng Duiang 

(duigc thanh l~p thee Sac l~nh ngay 

31/8/1905). Phong 4 d~t tc;1i Ha N9i 

do mot Ph6 Chanh an Toa Thuigng 

tham Bong Duiang va hai tham nghj 

pht,J trach. Ngoai ra, Phong 4 con c6 

Sl,J' g6p m~t cua hai ngU'6'i ban xli' -

nhiJing ngui6'i c6 quyen bieu quyet va 

dU'<;>'C b6 nhi~m thee Sl,J' gi&i thi~u 
cua Th6ng sli Bcic Ky va ChU'&ng bi~n 
ly (Bulletin officiel de l'lndochine 
Fran9aise, 1905: 1341 ). Bay cung la 

cclp toa an duy nhclt trong h~ th6ng tui 
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phap ban xli c6 ca quan c6ng ~. 
Cung trong th6'i gian nay, thl,J'C dan 

Phap ban hanh Sac ~nh quy ~nh 
dieu ki~n bo nhi~m . tham quyen cua 

Nam an thu hien Bae Ky - ngU'ai ph1,1 

trach toan be) hoc;1t d(>ng tU' phap ban 

xli & Bae Ky. NhU' v~y. ca quan tU' 

phap cao nhat cua h~ thong tlf phap 

lien t1,1c c6 SI! dich chuyen thee hlf&ng 

tlJi ca quan ban xli sang ca quan tlf 

phap cua chf nh quyen thl,J'C dan. CO' 

cau t6 chlic va each thlic v~n hanh 

CUa h~ thf>ng fU' phap ban XLP Ve CO' 

ban duigc duy tri nhui v~y cho den het 

Chien tranh the gi&i Ian thli nhat. 

Ve tham quy~n . vi toa an ban xll' 
khong c6 Sl,J' phan chia ve loc;1i hinh 
nen ba cap toa an thUQC toa Nam an 
deu c6 chti'c nang xet XU cac Vl) vi~c 
dan Sl,J', thlfang Sl,J', hinh Sl,J'. Vi~c 11,J'a 
chc;>n xet XU & cap toa an nao se phl,J 
thu9c vao tf nh chat, phc;1m vi va mll'c 

dQ CUa Vl,J Vi~C. 
. ./ 

2.3. M(>t s6 nh~n xet 

Th(p nhAt, v&i d~c diem cua m9t vung 

thuc;>c dia, h~ thong tU' phap & Vi~t 
Nam dU'&i th6'i ky Phap thUQC nay kha 
phll'c tc;1p b&i Sl! dan xen, ch6ng cheo 

giiJia tlf phap thee kieu nha nU'&c 

phong kien va tU' phap thee kieu 

phU'ang Tay. Sl,J' phli'c ti;ip the hi~n a 
d6i tU'gng, khu Vl,J'C ap dt,Jng, tlnh 
khong nhat quan trong ca che ta chll'c 

va v~n hanh h~ th6ng tU' phap. Khong 

chi v~y . tU' phap t«;li Vi~t Nam c6 sl,J' 
phan djnh giCYa cac ky, dU'gc bieu hi~n 
re tren cac m~t nhU' b9 lu~t . lu~t . h~ 
thong toa an, to ch(rc xet xu, a6i 

tuic;mg ap dvng. 
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Th(I' hai, so v&i tU' phap ban xlJi, tU' 

phap Au la b(> ph~n hinh thanh sau 

hay n6i each khac la m&i xuat hi~n & 

Vi~t Nam tl.r nlia cu6i th~ ky XIX. Qua 

trinh phat tri~n va dinh hinh cua b(> 

ph~n tU' phap nay gan lien v&i qua 

trinh m& r(>ng phc;im vi binh dinh ve 
quan Sl,J' Va ap d~t ch~ d(> cai trj CUa 

thl,J'c dan Phap & Vi~t Nam, nhat la 

Nam Ky. La san pham cua Phap nen 
tU' phap Au mang nhCi'ng d~c di~m ro 

r~t cua tU' phap Tay phU'O'ng hi~n dc;ii, 
tl.r vi~c xac dinh d6i tU'Q'ng tU' phap, cO' 
s& phap lu~t. cau true va each th(rc 
v~n hanh. Toa Tay an dU'Q'C to ch(rc 
theo mo hinh tU' phap phU'O'ng Tay, 
:(re la bao g6m cac toa thU'O'ng mi;ii, 
dan 51,J', hinh 51,J' v&i nhieu cap dQ tl.r 
sO' tham den thU'Q'ng tham. Trang khi 
d6, vi~c ap d~t toan bQ ho~c mQt phan 
ho~c c6 slia dcSi cac bQ lu~t cua chinh 
quac (bQ Hinh lu~t. bQ Hinh sl,J' ta tl,mg, 
bQ HQ lu~t. bQ ThU'O'ng lu~t. bQ HQ Sl,J' 
ta tl,mg) vao xa hQi thu9c dia cOng la 
nhung bieu hi~n ro rang cho chu 
trU'O'ng Phap h6a nen tU' phap & Nam 
Ky thai ky nay - cOng t(rc la mot ph§n 
cua chinh sach d6ng h6a ma Phap 
rao riet tien hanh. 

NgU'Q'c l~i. trong thai ky ter khi Phap 
xam IU'Q'C den nam 1918, ve CO' ban tU' 
phap ban Xlr van dU'Q'C duy tri theo 
theo mo hinh van t6n ti;!i tCr thai ky 
phong kien, tren ca hai phU'O'ng di~n 
van ban lu~t va tea an. Tuy nhien, 
ph;;tm vi dieu chinh cua n6 da bi gi&i 
hi;!n - thay vi bao gem ca Vi~t Nam thl 
nay chi con a Bae Ky, Trung Ky, cung 
kh6ng bao gem cac 51,J' Vl,I cua ngU'ai 

ban xUi c6 y~u t6 Phap. Ve toa an , toa 

Nam an dU'Q'C t6 ch(Jic theo mo hinh 

ba cap trong d6 ngU'6'i d(rng dau CO' 

quan tU' phap tl.r cap tlnh tr& xu6ng 

van la quan hanh chinh. Toa Nam an 

cung khong CO Sl,J' phan djnh Ve ChlrC 

nang, do v~y moi cap t6a deu c6 th~ 
giai quy~t cac Vl,J Vi~C tl.r dan Sl,J' , 
thU'O'ng sl,J' cho den hinh sl,J' - tuy theo 
mlJic d9 tham quyen cua n6. £)ieu nay 
hoan toan khac bi~t v&i each th(rc to 
ch(rc cua cac toa Tay an. 

TL.r aau the kY xx, tU' phap ban x(r bat 
dau chiu sl,J' can thi~p cua ngU'ai Phap, 
bi~u hi~n & gia tang quyen hi;!n cho 
Cong s(r, to ch(rc bien soc;in lc;ii cac bQ 
lu~t lam cO' s& cho vi~c dieu tiet, v~n 
hanh xa hQi, va nhat la 51,J' xuat hi~n 
cua H9i d6ng ThU'Q'ng tham, r6i Toa 
ThU'Q'ng tham (v&i Bae Ky), sl,J' c6 m~t 
cua d;;ti di~n Phap tc;ii 8¢ Hinh (v&i 
Trung Ky). Nhung yeu ta nay da tac 
d¢ng trl,J'C tiep den CO' cau to ch(rc, 
ch(rc nang, each th(rc v~n hanh va ca 
tinh chclt cua h~ thang tU' phap ban Xlr. 

Th(p ba, tCr khi Phap xam IU'qc cho 
den het Chien tranh the gi&i 1§n th(r 
nhat, tU' phap & Vi~t Nam t6n t;;ti trong 
SI! ph(rc ti;!p va ph(rc hqp. Neu nhU' & 
Nam Ky, m(rc dQ Phap h6a cua tU' 
phap dU'qc bieu hi~n mc)t each r6 net 
thi & Bae Ky va Trung Ky, tU' phap 
mang n~ng tinh phong kien. N6i each 
khac, 51,J' t6n ti;!i dong thai cua hai h~ 
thang tU' phap la tU' phap ban xll' va tU' 
phap Au khong chi phan anh tinh chat 
cua xa hQi Vi~t Nam ma con cho thay 
ban chat ch[nh sach thUQC dja ma 
Phap ap d~t a Vi~t Nam thai ky nay. 
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TAP CHI KHOA HOC XA HOI s6 2 (308) 2024 

£>6 la Sl,1' ket hqp giCra ca hai yeu t6 
thl,l'C dan Va phong kien . 

Khong chi v~y, trnh "chuyen nghi~p" 
CUa ho~t dc)ng tU' phap giCra cac Xlf, 

giCra cac b9 ph~n cOng dien ra v&i 
m(fc de) khac nhau. T~i Nam Ky, tlJi 
cuoi th~p nien 80 cua the ky XIX, vi~c 
tU' phap deu nam trong tay cac vien 
ch(fc chuyen ng~ch tU' phap thi t~i 

Bae Ky, Trung Ky, khong c6 Sl,1' phan 
bi~t vien ch(fc giCra hai ngc;ich hanh 
chfnh va tU' phap. Ben cc;inh d6, Sit 

thieu vang cua cac vien ch(fc chuyen 
ngc;ich tU' phap bao g6m ca b9 ph~n 
dieu hanh, th1tc thi dien ra & nhieu 
cap tea (th1tc te nay keo dai dai d~ng 
cha den t~n cu6i th6'i ky thu9c dia, 
nhat la v&i tU' phap ban XLY). Tinh 
trc;ing "vay mLI'qn", thieu cac b9 lu~t 
"hoan bi" theo kieu Phap lam cO' s& 
cha vi~c cai tri, dieu tiet xa h9i cOng 
dU'qc th1tc dan Phap xem la m9t thieu 
h1,1t trong tb ch(fc tLI' phap, d~c bi~t la 
Bae Ky, Trung Ky ... Do d6, ngay khi 
Chien tranh the gi&i thLJi nhat ket thuc, 
de giai quyet nhCmg "t6n t;;ii" tren va 
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cOng d~ lam cO' s& cho cuc)c khai thac 
thUQC dja Ian th(f hai ve kinh te, Phap 
da tien hanh "cai each" tLI' phap tren 
ph~m vi toan £>6ng OU'O'ng. 

3. KET LU~N 
Ngay tlJi rat s&m, khi m6'i bat dau CUQC 
xam chiem thu9c dia, thl,l'c dan Phap 
da rao riet trang bj, cung co cho chfnh 
quyen thu9c dia & Vi~t Nam m9t b9 
may dan ap v&i nhieu b9 ph~n. trong 
d6 c6 tLI' phap. Cho den nam 1918, tlf 
phap & Vi~t Nam da tung blY&c dinh 
hinh VcYi Sit t6n tc;ii CUa hai bQ ph~n la 
tU' phap Au va tLI' phap Nam. S1t khac 
bi~t gifra hai b9 ph~n tU' phap nay tren 
cac phLI'O'ng di~n tham quyen, ddi 
tU'qng, van ban phap lu~t. each thLJic 
tb chLJic, v~n hanh, mLJic d9· chuyen 
nghi~p khong chi phan anh s1t khac 
bi~t trong boi canh fich su, ch~ d9 cai 
tri gifra cac xLJi & Vi~t Nam th6'i ky nay 
- tien de cha Sit hinh thanh CUa tU' 
phap thu<)c dia, ma con cho thay nhu 
c§u "6n djnh", tran ap thUQC dja de 
phl,IC Vl,I cha ml,IC tieu khai thac Ve 
kinh te cua chf nh quyfm thl,l'C dan. Cl 

!1> Thu~t ngCr "ngU'ai Chau A" (les Asiantiques) de chi: ngU'ai Hoa, ngll'ai Mi~n . ngll'6'i Minh 
HU'ang, Thai Lan, Cham, S'ti~ng, Ma Lai Chau Boe, xet xU> theo lu~t Vi$t Nam; nhCl'ng ngU'ai 
thuOc nguon goc khac deu phai xet theo lu~t cua PMp. 

!2> Trong cac truiang hQ'p: tranh chap thU'ang m9i. dan SV' giCra ngll'ai ban xl'.P va ngU'ai Hoa, 
ho~c giCra ngU'ai Hoa va ngU'ai An B¢, hay giCra ngU'6'i ban xU> a Nam Ky va ngll'6'i ban xll' a 
Campuchia, hay Vl,I ph9m t¢i cua ngU'ai ban xU> a sac Ky nhU'ng n9n nhan hay tong ph9m la 
ngU'ai Au, ngU'ai Nh~t. ngU'ai Hoa hay ngU'ai ban xU> a Ha N¢i, Hai Phong. Vi$c xet xU> d1,ra 
tr~n cac b¢ lu~t dU'Q'C ap d1,1ng & chlnh quoc, do d6 phl,IC Vl,I cho IQ'i lch cua ngU'6'i Phap han 
la ngU'ai Vi$t. 

<
3>Theo cac Sac 1$nh ngay 17/6/1889, 17/5/1895, 16/10/1896: Tham quyen cua Toa B9i hlnh 

My Tho gom cac khu vl,l'c: My Tho, Go cong, Tan An, Ben Tre; Tham quyen Toa B9i hln~ 
Yrnh Long gom cac khu vl,l'c: VTnh Long, Sa Bee, Tra Vinh; Th~m quyen Toa B9i hlnh Sai 
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Gan gom cac khu v11c: ChQ' Lan, Gia £>inh, Tay Ninh, Bilm Hoa, Ba Ria va con £>ao; Tham 
quy~n Toa £>~i hlnh Long Xuytm gom cac khu vi.re: Chau £>6c, Ha Tien, Long Xuyen, R9ch 
Gia, can ThO', S6c Trang, B9C LiAu, Ca Mau (Recueil general permanent. .. I 1909: 769, 780; 
Ganter, 1895: 381 ). 

<4>Theo cac Sac l~nh ngay 8/9/1888, 17/6/1889: Toa £>9i hlnh Sai Gan gom 3 Tham nghj cua 
Toa ThU'Q'ng tham, 2 H¢i tham; Toa £>9i hlnh t~i M9 Tho va VTnh Long gom 1 Tham nghi cua 
Toa thU'Q'ng tham, 1 quan tea, 2 H¢i tham, Lvc s11; Toa £>9i hlnh Ha N¢i gom 1 Tham nghi 
cua Toa ThU'Q'ng tham, 1 quan toa, 2 H¢i tham (Ganter, 1895: 374, 382). 

<5> xU> giao: that c6; giao giam h~u: xU> that c6 nhU'ng con dQ'i xet them; tram giam h~u : xlti 
chem beu dau nhU'ng con dQ'i xet them; IU'u day: day di xa tlY 2 nghln d~m den 3 nghln d~m. 

<6> Nha Kinh IU'Q'C l~p nam 1886, la ca quan hcinh chlnh cao nhat cua trieu dlnh phong kien 
nha Nguyen a Bae Ky, trong d6 ngU'O'i dl'.Yng dau Nha Kinh IU'Q'C - Kinh IU'Q'C sl'.Y c6 nhi~m VV 
thay m~t nha vua dieu hanh va giai quyet mQi vv vi~c a sac Ky. Nha Kinh IU'Q'c gom hai 
phong trong d6 Phong 2 dam nh~n cac cOng vi~c cua 8¢ Hinh. Nam 1897, Nha Kinh IU'Q'C bi 
bai bo. 
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