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Tom tét: Trong xu thé hoi nhap cla cudc Céch mang cong nghiép Idn thir tu, khdi kién béng hinh thic
dién tf dan duoc dinh hinh véa quy dinh ro nét trong hé théng phép luat thuc dinh. Tuy nhién, cong tac trién
khai &p dung vao thuc tién con gap phai nhimg vudng méc nhat dinh. Bai viét phan tich cc khia canh phdp
Iy va thc tién vé khdi kién bang hinh thic dign tix. Trén co' s@ d6, nhém téc gid nhan dién, chi ra nhing vutng
méc phat sinh va dua ra cdc dé xudt nham hoan thién quy dinh cla phdp luat.
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Abstract: In line with the integration trend in the Fourth Industrial Revolution, electronic filing is gradually
shaped and clearly regulated in the actual legal system. However, the practical implementation still faces
certain problems. The article analyses the legal and practical aspects of electronic filing. On that basis, the
authours identify and point out arising problems, and propose recommendations to improve the relevant

provisions of law.
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1. it van dé

Viéc giai quyét mau thuén, tranh chdp
gitra cac bén trong qua trinh xac lap, thuc
hién, chdm dit giao dich dan su c6 thé duoc
thuc hién qua nhiéu phuong thic khéac nhau,
nhu cac bén cung thuong luong, dam phéan
thong nhdt, dé nghi bén thir ba tham gia hoa
giai hodc yéu cdu co quan c6 thim quyén
giai quyét. Mot trong nhimg phuong thic
giai quyét tranh chdp htru hieu mang tinh
cudng ch€ manh me véi su tham gia ctia cor
quan nha nude va duge xem nhurla “ctiu canh
cudi cung” d6 chinh la khdi kién yéu cau
Toa 4n nhan dan c6 thdm quyén giai quyét'.

B0 luat T6 tung dan sy (BLTTDS) ndm
2015 va céc vin ban huéng dan thi hanh
da tao hanh lang phap 1y tuong doi day
du, tao diéu kién cho ngudi dan thuc hién
quyén khéi kién bang hinh thitc dién tir.
Tuy nhién, thuc tién ap dung cho thay,
phuong thic nay van chwa nhan duoc su
lra chon, hudng ing tr ngudi dan, do vin
con nhitng ton tai nhit dinh, gay can tré
viéc thuc hién quyén khdéi kién.

2. Quy dinh ctia phap luat vé khéi kién
bang hinh thiic dién ti

Phép luat hién hanh khong dua ra khai
niém khdi kién hay khéi kién truc tuyén
bing hinh thirc dién t&r. Tuy nhién, can ci
vao cac quy dinh diéu chinh vé quyén khéi
kién, diéu kién khdi kién, trinh tu, thi tuc,
phuong thic khdi kién, c6 thé hiéu: khoi
kién vu an dan sw la hanh vi ciia cdc ca
nhén, t6 chitc, co quan cé thdm quyén, tie
minh hodc thong qua nguoi dai dién hop
phdp dwa vdn @é cé tranh chdp ra truée
Toa dn c6 thdm quyén theo trinh twe va thit
tuc phap ludt quy dinh nhdm yéu cau duoe
bao vé quyén va loi ich hop phap ciia minh®
va thii tuc nay c6 thé dugc thuc hién bing

* Gidng vién Khoa Luat Dan su - Truong Dai hoc Luat
TP. H6 Chi Minh.
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' Nguy&n Thi Thu Suong, Nguyén tdc cung cép chung cd,
chiing minh trong 6 tung dan sy, Luan van thac sT luat hoc,
Truong Dai hoc Luat TP. HO Chi Minh, nam 2020, r27.
2 Doan Thi Ngoc Hai, Quyén khdi kién cla duong sy trong o
tung dan su, https://moj.gov.vn/qt/tintuc/Pages/nghien-cuu-
trao-doi.aspx?ltemID=2431, truy cap ngay 05/8/2023.
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hinh thic dién tir thong qua Cng thong
tin dién tir cia Toa an.

Khoan 1 Piéu 190 BLTTDS nam 2015
quy dinh ngudi khéi kién c6 thé gl don
khéi kién kem theo tai liu, chimg cit dén
Toa 4n c6 thdm quyén giai quyét tranh chdp
bing mot trong ba phuong thie: (i) nop truc
tiép tai Toa an; (ii) gl dé€n Toa an theo dudng
dich vu buu chinh, va (iii) gin truc tuyén bang
hinh thic dién tir qua Cdng thong tin dién tir
cha Toa an. Cu thé héa cho hinh thic gt
don khéi kién truc tuyén béng hinh thitc dién
tir, Diéu 191 BLTTDS nam 2015, Nghi quyét
s6 04/2016/NQ-HPTP ngay 30/12/2016
ctia Hoi dong Tham phéan Toa 4n nhan dan
t0i cao hudng dan thi hanh mot sd quy dinh
cia BLTTDS nam 2015, Luat T6 tung
hanh chinh s6 93/2015/QH13 vé gtri, nhan
don khéi kién, tai liéu, chimg cir va cap,
tdng dat, thong bao van ban to tung bang
phuong tién dién t¢ (Nghi quyét so
04/2016/NQ-HDPTP) da quy dinh tuong
d6i1 ro vé tha tuc 1ap va gt don khai kién
ctia nguoi khdi kién, ciing nhu cong tac
ti€p nhan va xir ly don khéi kién ctia Toa
4n nhan dan c6 thim quyén.

BLTTDS nim 2015 da danh ddu budc
phat trién méi trong cong tac bao dam quyén
khdi kién clia ca nhan, coquan, t6 chitc trong
k¥ nguyén s6 khi chinh thic bd sung ché
dinh nop don khéi kién truc tuyén bing hinh
thic dién tir, bdi I8 trude day, BLTTDS nam
2004 chi ghi nhan hai phuong thic 1a: (i)
nop truc tiép tai Toa 4n va (ii) gii dén Toa
an qua buu dién®. Quy dinh nay 12 diém méi
nhém tién t6i hién dai héa hoat dong ctia Toa
an va tao diéu kién thuén loi cho nguoi khéi
kién, déng thoi ciing 1a co s& cho viéc cai
céach hanh chinh tai Toa an theo hutng khéi
kién, cung cdp chimg cir qua hop thr dién
tir. Trén binh dién khac, “gitp ngudi dan
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d& dang ti€p can cong ly va dam bao cac hoat
dong xét xir duge t8 chiic ding thodi han luat
dinh, tiét kiem chi phi va thoi gian™.

Dé khéi kién bing phuong thic truc
tuyén, ngudoi khéi kién phai bao dam cac
diéu kién co ban theo quy dinh tai Diéu 5
Nghi quyét s 04/2016/NQ-HDTP. Ngoai
ra, Toa an nhéan dan tdi cao da dang tai noi
dung hudng dan chi tiét vé diéu kién dé thyuc
hién giri don khéi kién bing phuong thic
truc tuyén trén Cong thong tin dién taP.

3. Thuc tién ap dung phap luat va kién
nghi hoan thién vé khéi kién truc tuyén
bang hinh thic dién tir

Trén thé gidi, nhiéu quoc gia da tién hanh
ap dung chuyén déi so trong qua trinh tiép
nhan don khai kién, tai ligu, chimg cit. Theo
kinh nghiém mot s6 nudc trén thé gidi,
truéc hét, cin tap trung xay dung, hoan
thién mo hinh Toa an dién tir. Hién nay, mo
hinh Toa an dién tir cia cic nudc dang tap
trung vao ba khia canh chinh: (i) hé thong
nop don khéi kién truc tuyén; (ii) hé thong
quén ly ho so dién tir; (iii) phong xiran dién
ti’. Trén thuc tién, viéc ap dung phuong
thitc nop don khdi kién truce tuyén cé ngudn
g0c khdi phat tir qua trinh hoi nhap qudc
té, dic biét trudc cudc Cach mang cong
nghiép 14n thi tu - “mot giai doan phat trién

3 Khodn 1 Diéu 166 BLTTDS nam 2004.

*Phan Chi Hiéu, Nguyén Van Cuang, Cdch mang cong nghiép
Ian thir tw va nhimg van dé phdp Iy dat ra, Nxb. Tu phap,
Ha Noi, ném 2021, tr.241-242,

5 Vly Anh, Xét xt truc tuyén: Budc dét phé trong cai cach tu
phdp cua hé théng Toa &n, https://dangcongsan.vn/phap-
luat/xet-xu-truc-tuyen-buoc-dot-pha-trong-cai-cach-tu-phap-
cua-he-thong-toa-an-630323.html, truy cap ngay 03/11/2023.
¥ Toa an nhan dan t6i cao, Hudng dan gui don khdi kign, tai
liéu, chung cu va dang ky nhan van ban, thong bdo to tung
bang phuong thic tryc tuyén, https://www.toaan.gov.vn/
webcenter/portal/tatc/vb-huong-dan?dDocName=TAND
055163, truy cap ngay 24/4/2022,

7 Duong Qunh Hoa, Mot s6 van dé vé xay dung Toa &n dién
{7, Tap chi Kiém sat, s6 07, nam 2018, tr.43.
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mé&i ¢6 su thay déi toan dién vé nén ting
cong nghe, cach thic t6 chire, kinh doanh,
phuong thic sinh hoat va quan tri xa hoi™,
trén co s& tham khao kinh nghiém tir nhiéu
qudc gia trén thé gidi va do vay, c6 nhiéu
diém tuong ddng. Chéng han, tai My, co
ché giai quyét tranh chap truc tuyén (Online
Dispute Resolution - ODR) dugc trién khai
trong viéc giai quyét cac tranh chip don
gian nhu vi pham giao thong, cac vu kién
nho va cac tranh chdp lién quan dén an hon
nhan gia dinh. Co ché nay cho phép cac
duong su ti€én hanh ndp don va giai quyét
tranh chdp truc tuyén toan dién’. Tai Han
Quadc, tir nim 2010, qudc gia nay da dua ra
mot heé thong ndp don dién tl, hé théng nay
cho phép mot s6 Tham phan xét xirt6i 3.000
vu an mdi nam'’.
Mic du BLTTDS nam 2015 ra doi, danh
ddu “budc chuyén minh” quan trong khi
ghi nhan hinh thitc ndp don khdi kién truc
tuyén bidng hinh thic dién tir, Nghi quyét
s6 04/2016/NQ-HDTP ciing dua ra nhimg
huéng din cu thé cho phuong thic nay, tuy
nhién, nhin nhan mot cach nghiém tic, quy
dinh hién hanh chua thuc su hiru hiéu d@é
nguoi dan an tam lua chon so véi nhimg
phuong thic nop don khéi kién truyén
thong. Tham khao kinh nghiém qudc t€
cho thdy, mot s6 nudc cé nén tw phap phat
trién va cong nghé hién dai da ban hanh dao
luat vé td tung dién tir (Phap, Pic, My...) va
trién khai nhiéu hoat dong t& tung trén nén
tang s6. O nuoc ta, cac luat v t6 tung cling
c6 mot s6 quy dinh vé t& tung dién ti, t0 tung
true tuyén... Tuy vay, cac quy dinh hién cé
la chua @l va chua khai thac hét tiém niang
ctia cong nghé thong tin trong hoat dong tu
phép'!. Bén canh do6, van hanh Toa é4n dién
tr phai c6 hé thong phap luat hoan thién,
ddng bo, thich img véi cong nghé s6. Ha tAng
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phép 1y chinh yéu ctia Toa an dién tir khong
chi bao gébm phap luat vé t6 tung dién tir, ma
con bao gdm phap luat vé cong nghé thong
tin, tri tué nhén tao, phap luat vé t8 chic bo
may cua Toa an nhan dan va cic co quan
tién hanh t6 tung.

Dé viéc khéi kién truc tuyén bang hinh
thic dién tir trén thuc t€ dat duge hiéu qua
cao, gép phén bao ve tot nhdt quyén va loi
ich hop phap clia cac chii thé, tac gia cho
rang, phép luat t6 tung dan su cin duoc nhan
dién va khic phuc nhimg vudng méc sau:

Thi nhdt, phap luat hién hanh con thi€u
céc co s& phap 1y cin thiét dé thiét 1ap Toa
an tryc tuyén va cac phuong thire giai quyét
tranh chdp truc tuyén thuan lgi khac ma
nhiéu qudc gia trén thé€ gidi da tng dung
thanh cong'?. Hién nay, noi dung vé diéu
kién, trinh ty, thi tuc ndp don khdi kién
tryc tuyén bang hinh thic dién tir hién nay
déu duoc quy dinh tai cac vdn ban quy pham
phép luat 1a BLTTDS nam 2015 va Nghi
quyét s6 04/2016/NQ-HDTP. Tuy nhién, dé
thuc hién viéc khéi kién bang hinh thic
dién tir thi cac chil thé sg giip khong it kho
khiin trong qué trinh trién khai béi nhimg
quy dinh tirhai vin ban nay co ban chi mang
tinh nguyén tdc, khii quat chung. Nham
khdc phuc bét cap nay, ciing nhu tao diéu
kién cho co quan, t§ chic, ¢4 nhan thyuc hién
thuan loi viéc khdi kién bing hinh thic dién
tr, Toa an nhan dan tdi cao da c6 hudng
dén chi tiét v& trinh ty, thii tuc ndp don bang

® Phan Chi Higu, Nguyén Van Cuang, sdd, tr.9.

S Yén Trinh, Khung phép Iy cho viéc s6 hda hoat dong tu
phdp, https://thesaigontimes.vn/khung-phap-ly-cho-viec-so-
hoa-hoat-dong-tu-phap/, truy cap ngay 22/4/2023.

© World Bank, Doing Business 2016 Measuring Regulatory
Quality and Efficiency, World Bank Publications, 2015, p.96.
" Nguyén Hoa Binh, Xay dung Téa &n dién tu - M6t nhiém vy
quan trong cta chién luge cdi cdch tu phdp, Tap chi Cong
san, s6 982, nam 2022, tr.13-14.

2 Phan Chi Hiéu, Nguyén Van Cuong, sdd, tr.267.
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hinh thitc dién tir tai Céng thong tin dién tir
ctia Toa 4n nhan dan toi cao. Xét vé miit
gid tri phéap ly, huéng dan duoc dang tai
trén Cdng thong tin dién tirctia Toa 4n nhan
dan t6i cao khong phai la vin ban quy pham
phap luat, cho nén s& khong cé gia tri ap
dung bit budc d6i v6i cac chii thé. Vi vay,
ching t0i cho ring noi dung huéng dan clia
Tda 4n nhan dan t6i cao nhu trén cin duoc
phép dién héa dé trd thanh nhimg quy tic xir
str chung, c6 hiéu Iuc bét budc. Theo ching
toi, ndi dung nay cin duoc bd sung truc tiép
vao Nghi quyé&t s6 04/2016/NQ-HDTP.
Cu thé, b6 sung them khoan 3 tai Piéu 16
Nghi quyét s6 04/2016/NQ-HDTP (noi
dung in nghiéng, dam 1a b3 sung):

“Diéu 16. Lap va giti don khoi kién, tai
liéu, chimg cit bang phuong tién dién tir

1. Nguwoi khoi kién phai truy cdp vao
Cong thong tin dién tie ciia Toa dn dién ddy
du noi dung don khoi kién, ky dién tir va
gid dén Toa an.

2. Tai liéu, chumg cit giri kem theo don
khoi kién phai duoc gidi dén Toa dn qua
Cong théng tin dién tie ciia Toa dn.

3. Viéc lap, gii don khdi kién, tai liu,
chiing cw bang phuong tién dién ti duoc
thuce hién nhwsau:...”

Ngoai ra, viéc 1ap, giri don khdi kién, tai
ligu, chimg cir bang phuong tién dién tircin
dugc niém yét tai tru s& cla Toa an dia
phwong dé cac chii thé déu c6 thé tiép can.
Pdng thoi, 6 thé can nhic trong viéc trao
quyén tu chii cho Toa 4n nhan dan dia
phuong trong viéc xdy dung bo thi tuc
phu hop véi timg dia phuong trong viéc
nhan don khéi kién tryc tuyén bing hinh
thic dién tir. Lién hé v6i phap luat Trung
Qudc, cho thdy mot trong nhimg diém ndi
bt cia tu phap tryc tuyén niim & viéc giao
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quyén tu chi viéc thi€t 1ap hé thong tiép
nhan don, giai quyét tranh chdp cho Toa
an dia phuong, diéu nay la cédn thiét bdi
1&: (i) Trung Qudc khong cdm céc Toa an
dia phuong phét trién hé thong to tung truc
tuyén cda riéng ho; (ii) cac Toa an dia
phuong khac nhau ¢6 xu huéng phat trién
cac hé thong t0 tung truc tuyén khéc nhau
dé dap tmg ciac nhu cdu khic nhau clia
ngudi dung; va (iii) cong nghé thong tin
dang phat trién nhanh chéng va cic Toa
an khac nhau 4p dung céc cong nghé méi
voi tdc do khac nhau',

Thit hai, phap luat hién hanh chua xay
dung mot hanh lang phap ly hoan chinh,
diy da dé diéu chinh toan bo qua trinh nop
don khdi kién, tai lieu, chimg ci trye tuyén
bang hinh thirc dién tir cho dén trudce khi
thu 1y vu 4n theo phuong thic nay. Cu thé:

Phép luat thuc dinh van dé ngd khoang
trong phap ly vé tha tuc sira déi, b6 sung
don khéi kién truc tuyén bidng hinh thirc
dién tir; hay viéc np tam tmg 4n phi biang
hinh thitc dién tit. Theo d6, cidn cir quy dinh
tai Diéu 16, Diéu 17, Diéu 18 Nghi quyét
s6 04/2016/NQ-UBTVQH, viéc gl don
khéi kién, tai lieu, chimg cit bing phuong
tién dién tir chi bao gdm céc cong viéc:
Mot la, ngudi khéi kién 1ap va gtri don khéi
kién, tai liéu, chimg cir bing phuong tién
dién tir; Hai la, viéc nhan va xtr 1y don khdi
kién, tai liéu, ching ci kem theo; va thiy
ba, ngudi khéi kién gt tai liu, chimg cir
bing phuong tién dién tir. Ngoai ra khong
c6 bat ky mot quy dinh nao diéu chinh viéc

' Guodong Du, Online Litigation in China: Cenlralized or
Decentralize?, https://www.chinajusticeobserver.com/a/
online-litigation-in-china-centralized-or-decentralize#: ~:text=
At%20the%20current%20stage%2C%20a,adopted%20for %
20China's%200nline%20litigation, truy cap ngay 16/4/2023.
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stra ddi, b6 sung don khdi kién bang hinh
thic dién tr, hay viéc ndp tam tmg an phi
biang hinh thic dién tir. RO rang, céac thi
tuc nay la mit xich quan trong trong chudi
quy trinh khdi kién, bét diu tir thoi diém
ndp don khdi kién, cho dén trudc khi Toa
an thu ly giai quyét, song quy dinh hién
hanh hay hudng dan dugc dang tai trén
Cdng thong tin dién ti chia Toa 4n chua dé
cap. Diéu nay cho thay, sau khi hoan thanh
viéc ndp don khoi kién va tai ligu, ching
ctr, nguoi khai kién van phai nop tam tng
an phi bang phuong thic truyén thong, tic
phai lién h¢ Toa an da ndop don khéi kién
dé nhan Thong bao ndp tam Ung an phi,
sau do6 lién hé co quan thi hanh an dan su
dé nop tam tmg an phi va nop lai bién lai
thu tam tmg an phi cho Toa an.

C6 thé thdy, quy dinh nhu hién nay 1a
khong bao dam tinh thong nhat cta quy
trinh khéi kién truc tuyén, chua mang tinh
toan dién va triét dé. Tham khéao quy dinh
tir phap luat mot s6 qudc gia trén thé gidi,
c6 thé thdy riing ché dinh nay dugc diéu
chinh twong d6i cu thé, toan dién. Pay la
budc ti€n mdi trong viéc tan dung cong
nghg thong tin, nham nang cao chat luong,
hiéu qua cia hé thong tu phéap va ddy manh
ti€n trinh don gian héa thi tuc t6 tung theo
hudéng 14y ngudi dan 1am trung tam dé phuc
vu, phat trién”'.

Tai Bang Queensland (Uc), nim 2004,
Toa 4n trién khai Casetrack, day la phan
mém quan ly thong tin Toa an. Piéu nay
14n lugt cho phép mot s6 dich vu ODR (giai
quyét tranh chdp truc tuyén), trong d6 c6
hé thng nop don dién t& cho phép ndp don
va thanh toén 1& phi truc tuy€n'®. Ung dung
Elodgment (Electronic lodgement)'® 1a mot
dich vu cho phép nguoi dung ndp don khoi

kién, thanh toan 1¢ phi tryc tuyén thong qua
nha cung cdp dich vu dugc phé duyét.
Elodgment cting c6 san tai tit ca cac Toa
so thim & Bang Queensland va con tu dong
tinh phi, chi phi giao dich cling nhu tdn
dung linh hoat cac hinh thirc thanh toan'’.
Tai Trung Qudc, cac bén ciing dugc thanh
toan phi kién tung truc tuyén cho Toa an'®.
Tai Y, TOL la mot hé thong thong tin cia Y
dé truyén dir lieu dién ti, truy cap céc tai
lieu va thong bao vé thi tuc va dé thanh
to4n I phi trong céc vu an dan su'®. Tai
Trung Qudc, dé c6 thé khéi kién truc tuyén,
duong su phéi ding ky mot tai khoan bang
tén that trén website chinh thirc ctia Toa an
va x4c minh danh tinh ctia ho bing phuong
phép nhan dién khuon mat*. Han Qudc sir
dung hé thong hé so dién tir (ECES) - he

“Toa &n nhan dan 61 cao, Trién khai thf diém dich vu cong

truc tuyén thu, ndp tam ung &n phi, I phi Toa &n trén Cong

dich vu céng Quéc gia, hitps://www.toaan.gov.vn/webcenter/

portal/tatc/chi-tiet-tin?dDocName=TAND309938, truy cap

ngay 04/10/2023.

' Pablo Cortés, Online Dispute Resolution for Consumers in

the European Union (Routledge Research in Information

Technology and E-Commerce Law), Routledge, 1st edition,

2012, p.91.

6 Elodgement dugc cho phép bdi Quy tac Thi tuc Toa an

nam 2006, https:/iwww.legislation.act.gov.au/sl/i2006-29/, truy
cap ngay 14/4/2023.

"7 Queensland Courts, Electronic lodgement (eLodgement),

https://www.courts.gld.gov.aulcourt-users/practitioners/

electronic-lodgement-elodgement, truy cép ngay 16/4/2023.

'8 Yang Lin, China’s three Internet courts, Amicus Curiae,

Series 2, Vol 2 No 3, 2021, p.533-534.

19L& Thi Anh Xuan, L& Thi Tham, Nén tu phdp dién t&r va
thdch thic mdi cla cdc co quan tu phap (ky 1), Tap chi Khoa
hoc Kiém s&t, s6 05, nam 2019, {r.46.

# Guodong Du, Meng Yu, How to Litigate Before the Intemet
Courts in China: Inside China's Internet Courts Series-02,
hitps:/lwww.chinajusticeobserver.com/insights/how-to-litigate-
before-the-internet-courts-in-china.html, truy cap ngay 16/4/2023;
va Guodong Du, How the Beijing Intemet Court Develops and
Runs its IT System: Inside China's Intemet Courts Series-04,
https://www.chinajusticeobserver.com/a/how-the-beijing-
internet-court-develops-and-runs-its-it-system, truy cap ngay
15/4/2023.
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thong t0 tung dién tir cta Tu phip Han
Qudc, cho phép duong su va ludt s cia ho
nop don va theo doi, quan ly qua trinh giai
quyét, ciing nhu truy cép thong tin va thuc
hién thii tuc t8 tung biang phuong thic dién
tir. Sau khi ndp don kién qua ECES, nguti
khdi kién s& nhan duoc e-mail va tin nhén
van ban thong bao khi cac bén khac ndp tai
liéu cho Toa an?'. Cac thi tuc can thié€t nhu
dién thong tin vao don khdi kién, nop don
khdi kién, thanh toan 1€ phi nop don dién tir
d&u c6 thé duge quén 1y dién tir trye tuyén.
M6i day nhat, Toa an nhan dan tdi cao
va Bo Tu phép (Tdng cuc Thi hanh 4n dan
su) da ph6i hop td chic cude hop cong bo
Quyét dinh trién khai thi diém dich vu tw phap
cong truc tuyén thu, ndp tién tam tmg an phi,
1é phi Toa an trén Céng dich vu cong Qudc
gia theo Quyét dinh s6 277/QD-TANDTC
ngay 08/8/2023 vé trién khai thi diém dich
vu tir phép cong truc tuyén thu ndp tam tng
an phi, 1& phi Toa an trén Cong dich vu cong
qudc gia. Theo chiing t6i, viéc t6 chirc thi
diém nop tién tam tmg an phi truc tuyén,
tién t6i hinh thanh nhimg quy dinh cu thé
tuong tu cac qudc gia trén thé giéi nhu da
phan tich 1a mot diém sang dang ké, mot
co hoi thir nghiém, dit nén méng ban dau
cho viéc bao dam tinh thong sudt trong toan
b0 qua trinh khéi kién truc tuy€n bing hinh
thitc dién ti, tir nOp don khéi kién dén thu
ly vu an, gép phan tinh gian tha tuc, rit
ngén thdi gian cho ngudi khéi kién. Béi 1g,
“viéc dua vao sirdung dich vu cong tu phap
thu, ndp tam tmg 4n phi, 1& phi Toa 4n trén
Cdng dich vu cong Quéc gia gitip ngudi
dan, doanh nghiép thuc hién nop tién tam
tmg an phi nhanh chéng, tién loi, c6 thé
thanh toan moi liic, moi noi tiét kiém chi
phi va thoi gian di chuyén, che doi so véi

Tap chi

phuong thitc ndp tién tam tmg an phi truyén
thong. Pay 1a budce ti€n mdi trong viéc tan
dung cong nghé thong tin, nhdm nang cao
chdt lugng, hieu qua ctia hé thong tw phéap
va ddy manh ti€n trinh don gian hoa thu
tuc t0 tung theo hudng 1dy nguoi dan lam
trung tam dé phuc vu, phét trién”?. Do vay,
dé bao dam tinh théng nhat, sau giai doan
thi diém, can c6 sy tong két, danh gia mang
tinh chat déng bd va tién téi hoan thién,
luat hoa thanh nhimg quy dinh cu thé.

Thit ba, vé viéc g tai lieu, chimg cir
kém theo don khéi kién bidng hinh thic
dién tr

Khi mot chii thé cho riing, quyén va loi
ich hop phéap ctia minh bi xam pham thi c6
quyén khoi kien dé yéu cdu Toa an giai
quyét. Can cit quy dinh tai khoan 5 Diéu
189 BLTTDS ndm 2015, mot trong nhirng
diéu kién bdt budoc dé yéu ciu khdi kién
dugc xem la hop 1€, d6 1a nguoi khdi kién
phai cung cdp céc tai liéu, chimg cit chiing
minh quyén, 1¢i ich hop phép clia minh bi
xam pham. Trudmg hop vi 1y do khach quan
ma ngudi khéi kién khong thé nop ddy da
tai liéu, chimg cir kem theo don khéi kién
thi ho phai ndp tai lieu, ching c hién cé
dé chimg minh quyén, loi ich hop phap bi
xam pham. Ngudi khéi kién bd sung hoic
giao nOp bd sung tai liéu, chimg cit khéc
theo yéu cdu clia Toa 4n trong qué trinh
gial quyét vu an. Tac gia cho ring, day
chinh la giai doan dau ctia qua trinh t0 tung,
do vay, theo quy dinh ctia phap luat, trach

# Supreme Court of Korea, https:/fwww.scourt.go.kr/supreme/
supreme.jsp, truy cap ngay 16/4/2023.

2Toa 4n nhan dan t6i cao, Trién khai thf diém dich vu cong
truc tuyén thu, ndp tam tng &n phi, 1 phi Toa 4n trén Cong
dich vu cong Quéc gia, hitps:/iwww.toaan.gov.vn/webcenter/
portal/tatc/chi-tiet-tin?dDocName=TAND309938, truy cap
ngay 04/10/2023.
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nhiém cung cap tai liéu, chimg cir kem theo
don khéi kién ciing 1a yéu ciu bit budc, 1a
mot trong nhimg diéu kién tién quyét dé
Toa 4n c6 thdm quyén thu 1y vu an. Cin cir
cac quy dinh diéu chinh vé viéc nop tai ligu,
chimg cir kem theo don khéi kién bing hinh
thic dién tir, cho thday BLTTDS niam 2015
ciing nhu Nghi quyét s6 04/2016/NQ-HDTP
déu chua c¢6 ndi dung hudng dian cu thé
nao vé viéc ndp tai liéu, chimg cir kém theo
don khdi kién bang hinh thiic dién ti. Theo
dé, tai khoan 2 Diéu 16 Nghi quyét s6
04/2016/NQ-HDTP chi quy dinh rang: “Tai
lieu, chimg cie giti kem theo don khoi kién
phai duoc giei dén Toa dn qua Cong théng
tin dién tit cia Toa an”. Tir quy dinh nay,
chua thé xac dinh dugc (i) diéu kién dé xac
dinh tinh hop I¢ cta cac tai liéu, ching ct
dugc giao ndp, ching han nhu tai liéu bing
vin ban thi bat budc phai scan ban chinh
hay chi cin ban sao y hodc ban photo; chua
c6 céc tiéu chi dé xac dinh tinh hop 1é ctia
céac tai lieu khong la van ban (nhu file ghi
am, video,...); (i1) cac tai liéu, chimg cit dugce
nop kem don khéi kién cé can phai duge
ky bing chirky dién tir ciia nguoi khoi kién
nhw don khéi kién dugc 1ap va nop béng
phuong thire tryc tiép; (iii) dung luong tdi
thiéu, dung luong t6i da d6i voi cac tai liu,
chimg cir ma nguoi khéi kién c6 thé g
thong qua nén tang dién tir. Theo thong tin
yéu ciu trén hé thong phan mém nhan don
khéi kién truc tuyén ciia Toa an nhan dan
t6i cao, dung luong cho phép t6i da chi xac
dinh “kich thudc tai liéu khong qua 2MB”.
Vin dé ditra 14, d6i véi nhirng vu viéc c6
tai liéu, chimg cit dung luwgng 16n thi nguoi
khéi kién phai nop bing hinh thitc nao?
P6i véi nhing tai lieu nhu file ghi am,
video, clip,... thi viéc ddng tai kem don

khéi kién gdn nhu khong thé thuc hién vi
dung luong rdt han ché. Viéc nay gay anh
hudng dén hiéu qua ctia viec ndop don khéi
kién bing hinh thic dién tir, theo d6, tao
thém thi tuc phéi bd sung tai liéu, chimg
ctr khi ma ban than mot nguoi dan binh
thuong, ho sé rdt khé nhéan dién va chon
loc dugc tai liéu nao 1a tai lidu cin thiét
phai nop kem véi don khdi kién, tai liéu
nao cin thiét phai bé sung sau.

Xudt phat tir bdt cap nay, chdng toi dé
xudt cidn c¢6 quy dinh huéng din vé tinh
hop 1¢ cling nhu cach thic ndp tai ligu,
chimg cit bing hinh thic dién tir tai Nghi
quyét s6 04/2016/NQ-HDTP. Cu thé, b3
sung thém khoan 4 Diéu 16 Nghi quyét s6
04/2016/NQ-HDTP nhu sau:

“Diéu 16. Lap va gid don khoi kién, tai
liéu, chimg cit bang phuong tién dién tie

1. Nguoi khoi kién phai truy cdp vao
Cong thong tin dién tit ciia Toa dn dién déay
dit ngi dung don khoi kién, ky dién tie va
gua dén Toa an.

2. Tai liéu, chimg cie gici kem theo don
khoi kién phai duoc giei dén Toa an qua
Cong thong tin dién tie ciia Toa dn.

3. Viéc lap, gid don khoi kién, tai liéu,
chimg cit bang phuong tién dién tie duoc
thuc hién nhuw sau:...”

4. Tai liéu, chiing cw gui kem theo don
khdi kién phdi dap ting diéu kién theo quy
dinh tai Diéu 94, Diéu 95 Bj ludt T6 tung
ddn sw nam 2015 va quy dinh cua phap
ludt khdac cé lién quan”.

Thir tw, viéc budc nguoi dan phéi xéc
dinh quan h¢ phép luét tranh chép khi gin
don khéi kién bing hinh thic truc tuyén
con gip khé khan trong qué trinh ap dung.
Trong thyc tién, khong phai tranh chdp
nao ciing thé hién mot cach ro rang, ma
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trong nhiéu truong hop trong cing mot vu
viéc lai tdn tai, dan trai nhiéu quan hé phéap
luat tranh chdp khéac nhau. Vidu nhu tranh
chdp hop déng tin dung hay tranh chdp
vé hop déng mua ban hang héa thi tuy
thudc vao tu cach chi thé, muc dich xac
lap giao dich ctia c4c bén chii thé vé viéc
dang ky kinh doanh hay muc dich 101 nhuan
dé xac dinh chinh xé4c tranh chdp d6 la
tranh chap vé kinh doanh, thuong mai hodc
la tranh chdp vé dan sy. Hon nira, truong
hop nguoi khéi kién khong phai l1a nguoi
am hiéu sau sic vé phap luat t6 tung dan
su hay phap luat lién quan thi yéu cdu nay
c6 thé seé khong kha thi. Ngoai ra, cdn ctr
quy dinh ctia BLTTDS nam 2015 vé quyén
va nghia vu ctia nguoi khdi kién 1a nguyén
don khi tw minh thuc hién hanh vi khéi
kién hodc ngudi dai dién khi thuc hién viéc
khdi kién thay nguyén don, nhom tic gia
nhan thdy rang khong c6 bat ky quy dinh
nao budc ho phai xac dinh quan hé phap
luat tranh chdp. Thém vao d6, cin cir quy
dinh tai diém c khoan 2 Piéu 203 BLTTDS
nim 2015 vé nhiém vu, quyén han ctia
Tham phan phu trach giai quyét vu an va
céc quy dinh tai khoan 3 Diéu 191, Diéu
192, Piéu 195 BLTTDS niam 2015 cho
thdy viéc xdc dinh quan hé phap luat tranh
chdp la nhiém vu ctia Toa an. Do vay, noi
dung hudng din ding tai trén Céng Thong
tin dién tir ctia Toa an va yéu cau tir phdn
mém nhéan don khéi kién dua ra noi dung
bt budc yéu ciu ngudi khéi kién x4c dinh
quan hé phap luat tranh chdp la chua thuc
su phit hop. Theo quan diém ctia nhém téc
gia, can lugc bo tiéu chi nay, hoic néu co
thi chi nén & dang lya chon “tity nghi” thay
vi bit buoc.

Thit ndm, céan giéi han céc loai tranh

52 Tap chi

chdp c6 thé giri don khdi kién bing hinh
thic dién tir. Mic du quy dinh cia BLTTDS
nam 2015 khong dat ra gidi han, pham vi
céc loai tranh chdp c6 thé giri don khdi
kién bang hinh thic dién tir va diéu nay
dbng nghia véi viéc tdt ca cac tranh chdp
duoc quy dinh tai BLTTDS niam 2015 déu
c6 thé dugc glri don khéi kién bing hinh
thic dién tk, tuy nhién dé quy dinh nay
that su di vao doi song va mang lai hiéu
qua tich cuc thi Viét Nam cén c6 nhimg
budc di than trong trong viéc trién khai
mo hinh nay?. Theo dé xudt clia nhém tac
gi, trudc mat Viét Nam chi nén quy dinh
gi6i han viéc gt don, tai liéu, chimg cu
thong qua hinh thic truc tuy€n doéi véi mot
sO loai tranh chdp nhét dinh c6 tinh chit
don gian, thay vi moi loai tranh chdp. Céc
tranh chdp c6 thé bao dam tinh hié¢u qua
khi ap dung hinh thitc ndp don khéi kién
bing hinh thitc dién tir c6 thé nhéan dién 1a
nhimg tranh chdp c6 quan hé phép luat ro
rang, tranh chdp c6 s6 lugng duong su it,
gi4 tri tranh chdp khong lén, ching han
nhimg tranh chdp c6 gia tri duéi 100 triéu
dong?, tai ligu, chimg cr duge nop kem don
khéi kién c6 dung lwgng khong qua 1om.
Viéc thira nhan mot co ch€ méi cidn thiét
phéi di timg bude, dé khic phuc kip thoi
nhiimg sai s6t, tranh chong chéo, qua tai,
gay anh hudng nghiém trong dén quyén,
loi ich hop phép cia duong su®.

Theo d6, ching toi d& xudt stra ddi, bd
sung diém c khoan 1 Piéu 190 BLTTDS
nam 2015 theo hudmg:

#Tran Ngoc Tuan, Van dé ndp don khdi kién, tai liéu, ching
clf lién quan g‘én bl mat c4 nhan, bl mat gia dinh béng hinh
thire true tuyén, Tap chi Luat hoc, s 05, nam 2022, tr.100.
% Tran Ngoc Tudn, tidd, tr.100.

% TrAn Ngoc Tuén, tidd, tr.111.
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“Piéu 190. Giri don khoi kién dén Toa an

1. Nguoi khoi kién giei don khoi kién kem
theo tai liéu, chimg cie ma minh hién cé6 dén
Toa an c6 thdm quyén giai quyét vu an béing
cdac phuong thitc sau day:

a) Nop truc tiép tai Toa dn;

b) Giri dén Toa an theo duong dich vu
buu chinh;

¢) Giri truiec tuyén bédng hinh thiec dién tie
qua Cong thong tin dién tie cua Toa an doi
v6i mot sé loai tranh chdp (néu co).

5. Toa an nhan dan t6i cao huong déan
thi hanh Diéu nay”.

B4 sung thém quy dinh tai Diéu 16 Nghi
quyét so 04/2016/NQ-HDTP theo hudng:

“Diéu 16. Lap va gie don khoi kién, tai
lieu, chimg cit bang phuong tién dién tie

1. Nguwoi khoi kién phai truy cdp vao
Céng thong tin dién tie cia Toa dn dién day
di noi dung don khoi kién, ky dién tie va
gt dén Toa an.

2. Tai liéu, chitng cie giei kem theo don
khoi kién phai dwoc giri dén Toa dn qua
Cong thong tin dién tit cua Toa an.

3. Viéc lap, gixi don khoi kién, tai liéu,
chiimg cit bang phuong tién dién tie duoc
thuc hién nhu sau:...”

Tranh chdp co thé duoc giki truc tuyén
béng hinh thitc dién te qua Cong thong tin
dién ti cua Toa an theo quy dinh tai diém
¢ khodn 1 Diéu 191 Bé ludt T6 tung dan sw
ndam 2015 phdi dap vng cac diéu kién
sau day:

a) Co duwoi 05 (nam) duong su;

b) Khong c6 gia ngach hodc cé gia
ngach nhung gia tri tranh chdp dwéi 100
trieu dong;

c) Tai liéu, chieng cie dwoc ndp kem don

khoi kién c6 dung lwong khong quéa SMB
voi moi tai liéu”.

Két luan

Viéc ap dung phuong thic khéi kién
bing hinh thitc dién tir dugc xem la mot
trong nhimg diém tién bd trong hoat dong
giai quyét tranh chép ctia Toa an, vira gép
phédn giam b6t ganh ning cho Toa an, gian
luge nhiéu thi tuc khong cin thiét, vira gitp
duong s ti€p can gan hon v6i cong ly,
tiét kiem dang ké thoi gian, cong sirc. Tuy
nhién, hé thong quy pham phap luat hién
hanh vin d€ ngo nhimg khoang tréng phap
1y, gay kho khin cho cong tac thuc thi. Trén
co s& nhan dién, phan tich, chi ra nhimg
diém tdn tai cha phép luat thuc dinh, tac
gia da dua ra nhimg ki€n nghi nhiam hoan
thién ché dinh nay, céc ki€n nghi tp trung
vao viéc hoan thién phap luat hién hanh,
bao dam duogc tinh kha thi va dép img yéu
cdu ctia qua trinh hoi nhap qudc té. O
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