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di~n tt1 dan dUQ'C djnh hinh va quy djnh r6 net trong h~ thong phap lu?t thf/C djnh. Tuy nhien, c6ng tac trien 
khai ap dµng vao thl/C uen con g?p phai nhtJng vu6ng mac nhat djnh. Bai viet phan tfch cac khfa C?nh phcip 
ly va thl/C tien ve khai ki?n bang hinh thuc <1i?n tii: Tren CC1 sa <16, nh6m tac gia nhfln di?n, chl ra nhung vu6ng 
mac phflt sinh va dua ra cac de xuat nhtim hoan thi~n quy djnh cua phcip lu?t. 
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Abstract: In line with the integration trend in the Fourth Industrial Revolution, electronic filing is gradually 

shaped and clearly regulated in the actual legal system. However, the practical implementation still faces 
certain problems. The article analyses the legal and practical aspects of electronic filing. On that basis, the 
authours identify and point out arising problems, and propose recommendations to improve the relevant 
provisions of law. 
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1.D~tvan de 
Vi~c gifil quyet mau thufui, tranh chap 

giua cac ben trong qua trinh xac l~p, thl)'C 
hi~n, cham <lilt giao cijch dan SlJ c6 the dll'Q'C 
thl)'C hi~n qua nhieu phuong thoc khac nhau, 
nhu cac ben cling thuong 1UQ'11g, dam phan 
thong nhat, de nghi ben thu ba tham gia hoa 
gifil ho~c yeu cau C(J quan CO thfun quyen 
giai quyet. M9t trong nhGng phuung thoc 
giai quyet tranh chap hw hi~u mang tinh 
cuung che m~ me v6i SlJ tham gia cua ca 
quan nha mr&c va dUQC xem nhu Ia "cilu canh 
cuoi cling" d6 chinh Ia khOi ki~n yeu cau 
Toa an nhan dan c6 thfun quyen giai quyet1• 

BC) lu~t T6 tl,lng dan SlJ (BLTTDS) nam 
2015 va cac van ban hu6ng dan thi hanh 
da t~o hanh Iang phap Iy tuong doi day 
du, t~o dieu ki~n cho ngum dan thlJc hi~n 
quyen kh&i ki~n b~ng hlnh thuc di~n ti'r. 
Tuy nhien, thl)'C tien ap dt,mg cho thay' 
phuung thuc nay van chua nh~n dU'Q'C Sl;l' 
ll;l'a chc;m, hwng frng tir nguCYi dan, do van 
con nhfrng t6n ~ nhat dinh, gay can tr& 
viec thl;l'c hi~n quyen kh&i ki~n. 

2. Quy djnh cua phap lu{lt ve khOi ki~n 
b~ng hinh thti'c di~n tif 

Pbap lu~t hi~n hanh khong dua ra khai 
ni(!m khOi ki~n hay khm ki~n trvc tuyen 
b~ng hlnh thfrc di~n ti'r. Tuy nhien, can cfr 
vao cac quy dtnh dieu chlnh ve quyen kh&i 
ki~n, dieu ki~n khOi ki(!n, trlnh ti,r, thu tl,lc, 
phuang thfrc khOi ki(!n, c6 the hieu: khm 
Jd~n V{-l an dtJn Sµ' [a hiznh Vi ciia CQC ca 
nhtin, t6 chitc, CO' quan c6 thtf m quy~n, (µ' 

mznh hot)tc thong qua nguOi dfli di~n h(l/J 
phap dua vdn d~ c6 tranh chdp ra tru6r: 
Toa an c6 thtfm quy~n theo trinh f!-f viz thii 
tµc phdp lu(lt quy djnh nhltm yeu cdu du(J'C 
bao v~ quy~n va l(Ji fch h9'[J phap cua minh2 

Va thu tl,IC nay CO th~ dU'Q'C thl;l'C hi~n b~g 

• Giang vien Khoa Lu$t Dan Sl! - Truong E>ii!i hQc Lu~t 
TP. H6 Chf Minh. 
•• Ph6 Truong Phong Phap ly - COng ty Lu~t Ta Pha 
(TAPHALAW). • 
' Nguy~n Thi Thu Suang, Nguy~n tac cung <:Ap chling ct.i, 
cht.ing minh trong t6 tr,mg dan sv. Lu~n van th~c si lu~t hQc, 
Truang E>~i hQc Lu~t TP. Ho Chf Minh, nam 2020, tr.27. . 
2 Doan Thi Ng9c Hai, Quy~n khcii ki~n cua durmg sv. trong 16 
t1,mg dan sv, https://moj.gov.vn/qt/tintuc/Pages/ngh1en-cuu
trao-doi.aspx?ltemlD=2431 , truy ~P ngay 05/8/2023. 
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hinh thuc di~n ti'r thong qua C6ng thong 
tin di~n ti'r cua Toa an. 

Khoan 1 :Dieu 190 BLTTDS nam 2015 
quy dj.nh nguUi kh&i ki~n c6 the gi'ri dan 
kh&i ki~n kem theo tai li~u, chilng cu den 
Toa an c6 thfun quyen giai quyet tranh chap 
b~g m()t trong ba phuung thfrc: (i) n()p tfl!C 
tiep 4li Toa an; (ii) gi'.ri den Toa an theo dubng 
cf!ch V1} buu chinh, va (iii) gi'.ri tn,Jt; tuyen b~g 
hinb tht.Ic di~n ti'r qua C6ng thong tin di~n ti'r 
CUa Toa an. Cl) the h6a cho hlnh tht.Ic gi'.ri 
dan kh&i ki~n t:n,n; tuyen b~g hlnh thfrc di~n 
ti'r, :Dieu 191 BLTTDS nam 2015, Ngh! quyet 
s6 04/2016/NQ-I-IDTP ngay 30/12/2016 
cua H()i dong Th~m pban Toa an nhan dan 
toi cao hu&ng dan thi hanh m()t so quy djnh 
cua BLTTDS nam 2015, Lu~t To tl}ng 
hanh chinh so 93/2015/QH13 ve gi'ri, nh?n 
dan kh&i ki~n, fai li~u, ch(rng cu va cap, 
tong d~t, thong bao van ban to tl}ng b~ng 
phuong ti~n di~n ti'r (Ng.hi quyet so 
04/2016/NQ-H:DTP) da quy djnh tuang 
doi r6 ve thu tl}c l~p va glri dan kh&i ki~n 
cua nguUi kh&i ki~n, cong nhu cong tac 
tiep nh~n va XU ly dcm kh&i ki~n cua Toa 
an nhan dan c6 th~m quyen. 

BLTTDS nam 2015 eta danh dau bu&c 
pbat trien mm trong oong tac bao dam quyen 
khOi ki~n cua ca nhan, ca quan, t6 chfrc trong 
k)r nguyen so khi chinh thfrc b6 sung che 
dj.nh nl)p dan khOi ki~n t:n,n; tuyen b~g hinh 
tht.Ic di~n ru, bm le t:ru6'C day, BLTTDS nam 
2004 chi ghi nh~ hai phuung thfrc fa: (i) 
n<)p t:n,n; tiep ~ Toa an va (ii) gi'.ri den Toa 
an qua btru di~n3 • Quy dj.nh nay fa diem mm 
nMm tien t6i hi~n d~ h6a ho~t d¢ng cua Toa 
an va ~o dieu ki~n th~ lgi cho nguUi khm 
ki~n, dong thOi cOng fa ca sa cho vi~ cai 
each harm chinh ~ Toa an theo hmSng khm 
ki~n. cung cap ch(rng cu qua hl)p thu di~n 
tit. Tren binh di~n khac, "giup nguUi clan 

de dang tiep c~ cong ly va dam bao cac ho~t 
d9ng xet xi'r dm:;rc t6 chfrc dung thm h~ lu?t 
d.inh, tiet ki~m chi phi va thOi gian"5• 

:De kh&i ki~n b~ng phuung thuc trl!C 
tuyen, ngum kh&i ki~n phai bao dam cac 
dieu ki~n ca ban theo quy djnh qil :Dieu 5 
Ngh! quyet so 04/2016/NQ-I-IDTP. Ngoai 
ra, Toa an nhan dan toi cao da dang tai n(>i 
dung hu'6ng dan chi tiet ve dieu ki~n de thl!C 
hi~n gi'ri dan kh&i ki~n b~g phuang thfrc 
nvc tuyen tren C6ng thong tin di~n tU6. 

3. ThQC tien ap d1,mg phap lu~t va kien 
nghj hoan thi~n ve khOi ki~n trt}'C tuyen 
bilng hinh thlic di~n ru 

Tren the gim, nhieu quoc gia eta tien hanh 
ap d1,mg chuy~n d6i so trong qua trinh tiep 
nh~ dan kh&i ki~n, fai li~u, ch(mg cu. Theo 
k:inh nghi~m m9t so mr6c tren the gi&i, 
tru&c het, can t~p trung xay dt,mg, hoan 
thi~n mo hinh Toa an di~n ti'r. Hi~n nay, mo 
hinh Toa an di~n tu cua cac mr6c dang t~p 
trung vao ba khia qmh chinh: (i) h~ thong 
n(>p dan kh&i ki~n tfl!C tuyen; (ii) h~ thong 
quan ly ho sa di~n ill; (iii) phong xii an di~n 
ti'r7. Tren thl!C tien, vi~c ap dt,mg phuang 
thuc n(>p dan kh&i ki~n tfl!C tuyen c6 nguon 
g6c kh&i phat t1r qua trinh h(>i nh~p quoc 
te, d~c bi~t t:n.r6c cu(>c Cach m~g cong 
nghi~p Ian thu tu - "m(>t giai do~n phat trien 

3 Khoan 1 E>ieu 166 BLTIDS nam 2004. 
4 Phan Chf Hi~u. Nguy~n Van Cuong, Gach m(lng c6ng nghi?p 
l~n thlJ l!I va nhung van <1~ phap /y <1?1 ra, Nxb. Tlf phap, 
Ha N(li, nam 2021 , tr.241-242. 
5 Vy Anh, Xet xu trvc tuyen: B!lac <1¢1 ph8 trong cai each l!I 
ph8p cua h~ th6ng Toa an, https:l/dangcongsan.vn/phap
luaUxet-xu-truc-tuyen-buoc-dot-pha-trong-cai-cach-tu-phap
cua-he-thong-toa-an-630323.html, truy ~P ngay 03/11/2023. 
6 TOa an nhan dan t6i cao, H!lang d~n gui acm khGi ki?n. tai 
li~u. chlJng ctJ va dang kj nh~n van Mn, th6ng Mo 16' t1,1ng 
bang phuong thtJc /rife tuyin, https://www.toaan.gov.vn/ 
webcenter/porta I/ta tc/vb-h uong-da n ?d Doc Na me= TAN D 
055163, truy ~P ngay 241412022. 
7 Dlfang Quynh Hoa, M¢t s6 van <1~ v~ xay dvng TOa an di~n 
tti, T~p chf Ki~m sat, s6 07, nam 2018, tr.43. 
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m&i CO Sl,l' thay dbi toan di~n Ve nen tang 
cong ngh~, each thfrc t6 chuc, kinh doanh, 
phmmg thfrc sinh ho~t va quan tii xa h<)i"8, 

tren ca so tham khao kinh nghi~m tir nhieu 
qu6c gia tren the gi&i va do v~y, c6 nhieu 
diem tuung dong. Chfuig h~, ~My, ca 
che giai quyet tranh chap tn.ic tuyen (Online 
Dispute Resolution - ODR) dUQ'c trien khai 
trong vi~c giai quyet cac tranh chap dan 
gian nhu vi ph~m giao thong, cac Vt} ki~n 
nho va cac tranh chap lien quan den an hon 
nhan gia dinh. Ca che nay cho phep cac 
duong Sl,l' tien hanh n<)p dan va giai quyet 
tranh chap trl,l'c tuyen toan di~n9 . T~ Han 
Qu6c, tU nam 2010, qu6c gia nay da dtra ra 
m(>t h~ th6ng n(>p dan di~n tU, h~ th6ng nay 
cho phep m(>t s6Thfu-n phan xet xi'.rt&i 3.000 
Vl,l an m6i nam 10• 

M?c du BLTTDS nam 2015 rad<Yi, danh 
dau "bu&c chuyl!n mlnh" quan tr9ng khi 
ghi nh~n hlnh thuc n(>p dan khm ki~n trt,re 
tuyen b~ng hlnh thoc di~n ti'.r, Nghi quyet 
s6 04/2016/NQ-HDTP cung dua ra nhiing 
hu&ng dan Cl,l the cho phuong thfrc nay, tuy 
nhien, nhln nh~ m()t each nghiem rue, quy 
dinh hi~n hanh chua thl,l'c Sl! hihl hi~u de 
ngum dan an tam lt,ra ch9n so v&i nhiing 
phuang thuc n()p dan khm ki~n truyen 
th6ng. Tham khao kinh nghi~m qu6c te 
cho thay, m(>t s6 mr&c c6 nen tuphap phat 
tril!n va cong ngh~ hi~n d~ da ban hanh d~o 
lu~t ve t6 tl,lng di~n ti'.r (Phap, Doc, My ... ) va 
tril!n khai nhieu ho~t d(mg t6 tl,lng tren nen 
tang s6. a nu&c ta, cac lu~t ve t6 tl}ng ct1ng 
c6 m(>t s6 quy dtnh ve t6 tl,lng di~n ti'r, to tl,lng 
nvc tuyen ... Tuy v~y, cac quy dtnh hi~n c6 
fa chua du va chua khai thac bet tiem nang 
cua cl>ng ngh~ thl>ng tin trong ho~t d()ng tu 
phap11

• Ben c~ d6, v~ hanh Toa an di~n 
ti'.r phai c6 h~ th6ng phap lu~t hoan thi~n, 
d6ng be;>, thfch (mg v6i cl>ng ngh~ s6. H~ tang 
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phap ly chlnh yeu cua Toa an di~n ti'r khong 
chi bao gom phap lu~t veto tl}ng di~n ti'r, ma 
con bao gom phap lu~t ve cong ngh~ thong 
tin, tri tu~ nhan ~o, phap lu~t ve t6 chtrc b<) 
may cua Toa an nhan dan va cac CO' quan 
tien hanh t6 tl}ng. 

De vi~ khOi ki~n tI1JC tuyen b~g hlnh 
th(rc di~n ti'r tren thvc te d~t duc;rc hi~u qua 
cao, g6p phan bao v~ tot nhat quyen va lc;Yi 
ich hqp phap cua cac chu the, tac gia cho 
dmg, phap lu~t to tl}ng dan Sl)' can duc;rc nh~ 
di~n va kh~c pht.ic nhO'.ng vu6ng m~c sau: 

Thu nhift, phap lu~t hi~n ha.ah con thieu 
cac CO' so phap ly can thiet de thiet l~p Toa 
an t:n,rc tuyen va cac phuong thUc giai quyet 
tranh chap t:n,rc tuyen thu~ lc;ri khac ma 
nhieu qu6c gia tren the gi&i da ilng dt.mg 
thanh cong12

• Hi~n nay, n()i dung ve dieu 
ki~n, trlnh tl,l', thii tl,lc n<)p dan khm ki~n 
t:n,rc tuyen b~g hlnh thfrc di~n ti'.r hi~n nay 
deu dUQ'c quy dtnh ~ cac van ban quy ph~ 
phap lu~t fa BLTTDS narn 2015 va Ngbi 
quyet s6 04/2016/NQ-HDTP. Tuy nhien, de 
thl,l'c hi~n vi~c · khOi ki~n bfulg hlnh thfrc 
di~n ti'.r thi cac chii the se g~p khemg it kh6 
khan trong qua trinh trien khai b&i nhiing 
quy dtnh tir hai van ban nay ca ban chi mang 
tinh nguyen tic, khai quat chung. Nham 
kh~c pht.ic bat c~p nay, cQng nhu ~o dieu 
ki~n cho ca quan, t6 chfrc, ca nhan thtJC hi~n 
thu~n lc;ri vi~c khoo ki~n bfulg hlnh thl1c di~n 
ti'.r, Toa an nhan dan t6i cao da c6 hu&ng 
dan chi tiet ve trinh tv. thii tl,lc n()p dan bang 

8 Phan Chf Hi6u, Nguy~n Van Cllang, sdd, tr.9. 
9 Y6n Trinh, Khung pMp ly cho vi~c so h6a ho?t d¢ng ti! 
pMp, https://thesaigontimes.vn/khung-phap-ly-cho-viec-so
hoa-hoat-dong-tu-phap/, truy c~p ngay 22/4/2023. 
1 ~ World Bank, Doing Business 2016 Measuring Regulatory 
Quality and Efficiency, World Bank Publications, 2015, p.96. 
11 Nguy~n Hoa Binh, Xay df/ng Toa an di~n hi- M¢t nhi~m V!J 
quan trpng cua chien l11~c cai each ti! pMp, T~p chi C¢ng 
san, s6 982, nam 2022, tr.13-14. 
12 Phan Chf Hi6u, Nguy~n Van Cllang, sdd, tr.267. 
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hinh thoc di~n ti'r t?i C6ng thong tin di~n ti'r 
cua Toa an nhan dan t6i cao. Xet ve m~t 
gia tii phap Iy, htr6ng dan dll'Q'c dang tru 
tren C6ng thong tin di~n ti'rcua Toa an nhan 
dan t6i cao khong phru Ia van ban quy ph~ 
phap lu~t. cho nen se khong c6 gia tii ap 
duna belt buoc d6i v&i cac chu the. Vl v~y • . 0 . 

chilng toi cho rfulg rn)i dung htrong dan cua 
Toa an nhan dan t6i cao nhtr tren can duQC 
phap dien h6a de t:rU thanh nhlhlg quy tcic xi'r 
SlJ chung, c6 hi~u ll)C blit bu(>c. Theo chilng 
toi, n¢i dung nay can dUQC b6 sung nvc tiep 
vao Nghi quyet so 04/2016/NQ-HDTP. 
Cl,l the, b6 sung them khoan 3 qil Dieu 16 
Nghi quyet s6 04/2016/NQ-HDTP (n9i 
dung in nghieng, d(im Ia b6 sung): 

"Di~u 16. J.4p viz giti don khbi ki~n, tai 
li~u, chung cu bdng phuong ti~n di~n tit 

1. Ngubi khbi ki~n phai truy c~p vao 
Cong thong tin di~n tit CUa Toa an di~n ddy 
du n9i dung don khbi ki~n, kY di~n tit va 
g id den Toa an. 

2. Tai li~u, ch(mg cu giti kem theo don 
khbi ki~n phai dU(J'C giti den Toa an qua 
Cong thong tin di~n tit CUa Toa an. 

3. V~c ~p, gUi don khOi ~n, tai li~u, 
chling cli bling phuung ~n di~n ta du(J'C 
thl!c h~nnhusau: ... " 

Ngoai ra, vi¢c l~p. gi'ri don kh&:i ki~n. tai 
li¢u~ ch ling cu bang phuung ti~n di~n ti'r can 
dll'Q'C niem yet qll 1rl,l s& cua Toa an dia 
phuong de cac chu the deu c6 the tiep c~n. 
D6ng thm, c6 the can nhcic trong vi~ trao 
quyen ttJ chu cho Toa an nhan dan dia 
phuung trong vi~c xay dl!llg bt) thu t\IC 
phu hgp vm rung dja phuong trong vi~c 
nh~n dan kh&:i ki~n twc tuyen bang hinh 
thuc di~n ti'r. Lien h~ vm phap lu~t Trung 
Qu6c, cho thay mt)t trong nhfrng diem n6i 
b~t cua tu phap nvc tu yen nam a vi~c giao 

quyen ttJ chu vi~c thiet Hl.p h~ th6ng tiep 
nh~n don, giai quyet tranh chap cho Toa 
an d!a phtrong, dieu nay Ia can thiet bm 
le: (i) Trung Qu6c khong cam cac Toa an 
dia phuong phat trien h~ th6ng t6 tvng tn,rc 
tuyen cua rieng hQ; (ii) cac Toa an dia 
phuong khac nhau c6 xu hu&ng phat trien 
cac h~ th6ng to tl,lng uvc tuyen khac nhau 
de dap (mg cac nhu cau khac nhau cua 
nguai dung; va (iii) cong ngh~ thong tin 
dang phat trien nhanh ch6ng va cac Toa 
an khac nhau ap dl,lng cac cong ngh~ m&i 
vm toe d9 khac nhau 13

• 

Thu hai, phap lu~t hi~n hanh chua xay 
dl!Ilg m<)t hanh lang phap ly hoan chlnh, 
day du de dieu chlnh toan b<) qua trinh n<)p 
don kh&:i ki~n. fai li~u. cht.lng c(r nvc tu yen 
bling hinh thfrc di~n ti'r cho den tru&c khi 
thv ly V\l an theo phuong th(rc nay. C1,1 the: 

Phap lu~t thlJC c:ijnh van de ngo khoang 
trong phap ly Ve thu tl,lC Slra d6i, b6 sung 
don khm ki~n ave tuyen bling hlnh thoc 
di~n ti'r; hay vi~c n<)p t~ ling an phi bfulg 
hinh thfrc di~n ti'r. Theo d6, can cfr quy dµili 
4ti Dieu 16, Dieu 17, Dieu 18 Ngbi quyet 
s6 04/2016/NQ-UBTVQH, vi~c gi'ri don 
khm ki~n. tai li¢u, chll'ng cfr bling phuang 
ti~n di~n ti'r chi bao gom cac cong vi~c: 
M9t la, ngum kh&:i ki~n l~p va gi'ri dan khm 
ki¢n, tai li¢u, chilng cu bling phuong ti~n 
di~n ti'r; Hai la, vi~c nh~ va Xlr ly don khm 
ki~n. tai li~u. ch(mg cu kem theo; va thu 
ba, ngum kh&:i ki~n gi'ri fai li~u, cbnng cfr 
b~ng phuong ti~n di~n ti'r. N goai ra khong 
c6 bat k)' m9t quy dinh nao dieu chlnh vi~ 

13 Guodong Du, Online Litigation in China: Centralized or 
Decentralize?, https://www.chinajusticeobserver.com/a/ 
online-litigation-in-china-centralized-or-decentralize#:-:text= 
At%20the%20current%20stage%2C%20a,adopted%20for% 
20China's%20online%20litigation, truy c~p ngay 16/4/2023. 
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sua d6i, b6 sung don kh&i ki~n b~ng hlnh 
thuc di~n Ur, hay vi¢c n()p ~m ll'ng an phi 
b~ng hlnh thuc di¢n tu. Ro rang, cac thu 
tvc nay fa mc1t xich guan trc;mg trong chu6i 
guy trlnh kh&i ki~n, b~t dau tu thm diem 
n9p don khm ki~n, cho den truuc khi Toa 
an tht,J ly giru guyet, song guy dtnh hi~n 
hanh hay huang dan dm;rc dang tru tren 
C6ng thong tin di¢n ti'r cua Toa an chua de 
c~p. Dieu nay cho thay, sau khi hoan thanh 
vi¢c n<)p don kh&i ki¢n va tai li¢u, chll'ng 
cu, ngum kh&i ki¢n van phru n<)p t~ ll'ng 
an phi bfulg phuung thuc truyen th6ng, tfrc 
phai lien h¢ Toa an eta n<)p don khm ki¢n 
de nh~ Thong bao n<)p t~ ll'ng an phi, 
sau d6 lien h~ ca guan thi ha.uh an dan SlJ 

de n<)p t~ ll'ng an phi va n<)p l~ bien lai 
thu ~ ll'ng an phi cho Toa an. 

C6 the thay, guy d!nh nhu hi~n nay fa 
khong bao dam tinh th6ng nhat cua guy 
trinh kh&i ki~n trt,re tuyen, chua mang tinh 
toan di~n va tri~t de. Tham khao quy d!nh 
tlr phap lu~t mot s6 qu6c gia tren the gi&i, 
CO the thay ding che d!nh nay dll'Q'C dieu 
chlnh tuang d6i C\l th~, toan di~n. Day fa 
booc tien mm trong vi~c t~ dt,Jng cong 
ngh~ thong tin, nhfun. nang cao chat lll'Q'Ilg, 
hi~u qua cua h~ th6ng tu phap va day m~nh 
tien trlnh dan gian h6a thu t\}c t6 tvng theo 
ht.rang lay nguUi dan lam trung tam de ph\IC 
V\l, phat trien" 14

• 

T~i Bang Queensland (Oc), nam 2004, 
Toa an trien khai Casetrack, day fa phan 
mem quan ly thong tin Toa an. Dieu nay 
Ian hrqt cho phep mot s6 d!ch V\l ODR (gifu 
quyet tranh chap trt,re tuyen), trong d6 c6 
h~ th6ng n<)p dan di~n ti'r cho phep nt)p dan 
va thanh toan I~ phi trl,l'C tuyen 15

• Ung d\lng 
Elodgment (Electronic lodgement)16 fa mt)t 
d!ch V\l cho phep nguUi dung n<)p dan kh&i 
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ki¢n, thanh toan 1¢ phi trl)'c tuyen thong qua 
nha cung cap dlch V\l duc;rc phe duy~t 
Elodgment cling c6 san ~ tat ca cac Toa 
SO' thfun a Bang Queensland va con tl)' dt)ng 
tinh phi, chi phi giao dich cling nhu t~ 
dt,Jng linh ho~t cac hlnh thfrc thanh toan17 • 

T~ Trung Qu6c, cac ben cung duc;rc thanh 
toan phi ki~n tvng trvc tuyen cho Toa an18 • 

T~ Y, TOL fa m()t h~ th6ng thong tin cua Y 
de truyen du li¢u di¢n ti'r, truy c~p cac tai 
li~u va thong bao ve thu tvc va de thanh 
toan l~ phi trong cac V\l an dan Sl)'19 • T~ 
Trung Qu6c, de c6 the kh&i ki¢n tn,rc tu yen, 
duong SlJ phru dang kY mt)t thl khoan bfuig 
ten th~t tren website chinh thfrc cua Toa an 
va xac rninh danh tinh cua hQ bfug phuong 
phap nh~n di~n khuon m~t20 • Han Qu6c su 
dt,Jng h~ th6ng ho sa di~n ti'r (ECFS) - h~ 

14 Toa an nhan dan t6i cao, Tri~n khai thf di~m djch vv cong 
lnfc tuy~n thu, n(!p t?m ling an phf, I~ phf 70a an tren Co'ng 
djch vµ c6ng Qu6c gia, https://www.toaan.gov.vn/webcenter/ 
portal/tatc/chi-tiet-tin?dDocName=TAND309938, truy c$p 
ngay 04/10/2023. 
15 Pablo Cortes, Online Dispute Resolution for Consumers in 
the European Union (Routledge Research in Information 
Technology and E-commerce Law), Routledge, 1st edition, 
2012, p.91. 
16 Elodgement augc cho phep bai Quy tac Thu h,1c Toa an 
niim 2006, https://www.legislation.act.gov.au/sl/2006-29/, truy 
c~p ngay 14/4/2023. 
17 Queensland Courts, Electronic lodgement (eLodgement), 
https://www.courts.qld.gov.au/court-users/practitioners/ 
electronic-lodgement-elodgement, truy C$p ngay 16/4/2023. 
18 Yang Lin, China's three Internet courts, Amicus Curiae, 
Series 2, Vol 2 No 3, 2021, p.533-534. 
19 Le Th! Anh Xuan, Le Thj Tham, Nen tu phap di~n hi va 
thach thUc mm cua cac c<J quan tu phap {k}' 1), Tr;ip chi Khoa 
hoc Ki~m sat, s6 05, nam 2019, tr.46. 
20'Guodong Du, Meng Yu, How to Litigate Before the Internet 
Courts in China: Inside China's Internet Courts Series-02, 
https://www.chinajusticeobserver.com/insights/how-to-litigate
before-the-intemet-courts-in-dlina.htrnl, truy C$p ngay 1614'2023; 
va Guodong Du, How the Beijing Internet Court Develops and 
Runs its IT System: Inside China's Internet Courts Series-04, 
https://www.chinajusticeobserver.com/a/how-the-beijing
intemet-court-develops-and-runs-its-it-system, truy ~p ngay 
15/4/2023. 
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th6ng t6 tl,lng di~n riI cua Tu phap Han 
Qu6c, cho phep duong SlJ va lu~t SU' CUa hQ 
n9p don va theo doi, quan ly qua trinh giru 
quyet, cung nhu truy c~p thong tin va thl)'C 
hi~n thu tl}c to tµng bfu1g phuung thfrc di~n 
ru. Sau khi n9p don ki~n qua ECFS, nguOi 
khm ki~n se nh~ dm;rc e-mail va tin nhtln 
van ban thong bao khi cac ben khac m)p tai 
li~u cho Toa an21

• Cac thu tl}c can thiet nhu 
dien thong tin vao don khm ki~n, n9p don 
khm ki~n, thanh toan 1~ phi n9p don di~n ru 
deu c6 the! dm;rc quan ly di~n t:lr trl)'C tuyen. 

M&i day nhat, Toa an nhan dan toi cao 
va BC) Tu phap (f 6ng Cl)C Thi hanb an dan 
SlJ) Oa phoi hgp t6 chfrc CUQc hQp Cong bo 
Quyet d!nh trien khai thi diem cijch Vl) ru phap 
c6ng tn,n:; tuyen thu, n(>p tien ~ (mg an phf, 
l~ phi Tba an tren C6ng cijch Vl) cong Qu6c 
gia theo Quyet d!nh so 277 /QD-T ANDTC 
ngay 08/8/2023 ve tritfo khai thi diem dich 
Vl) tu phap cong tn,rc tuyen thu n9p t~ ilng 
an phi, 1¢ phi Toa an tren C6ng djch Vl) cong 
qu6c gia. Theo chung tOi, vi¢c t6 chfrc thi 
di~m n()p tien ~ (mg an phi trl)'C tuyen, 
tien tcJ:i hinh thrum nhiing quy dinh Cl) the 
tuong n, cac quoc gia tren the gi&i nhu Oa 
phan tich fa m(>t diem sang dang ke, ml)t 
CCY h()i thfr nghi¢m, d~t nen m6ng ban dau 
cho vi~ bao dam tinh thong suot trong toan 
b9 qua trinh kh&i ki¢n t:rvc tuyen bling hinh 
thuc di¢n ti'r, tir n<)p don khm ki¢n den th1:1 
ly V1:l an, g6p phan tinh gian thu tl}c, rut 
ng~fo thOi gian cho nguUi khm ki¢n. B&i le, 
"vi~ dua vao si'r dl)ng djch v1:1 cong tu phap 
thu, n<)p 41m tmg an phi, 1¢ phi Toa an tren 
C6ng dich V1:l cong Quoc gia giup nguUi 
dan, doanh nghi¢p thlJC hi¢n n{>p tien t~ 
(mg an phi nhanh ch6ng, ti¢n lqi, c6 the 
thanh toan m<;>i Iuc, m9i nai tiet ki¢m chi 
phi va thOi gian di chuyen, ch& dqi so v6i 

phuung th(rc n(>p tien t~ (rng an phi truyen 
th6ng. Day Ia buuc tien m&i trong vi¢c t~ 
d1:1ng cong ngh¢ thong tin, nhfun nang cao 
chat luqng, hi~u qua cua h~ thong tu phap 
va d~y m~ tien trinh don gian h6a thu 
tl}c to tl,lng theo hu&ng lay ngubi dan fam 
trung tam de phl,IC Vl;l, phat trien"22. Do v~y' 
de bao dam tinh thong nhat, sau giai do~ 
thi diem, can CO Sl)' t6ng ket, danh gia mang 
tinh chat dong b¢ va tien t&i hoan thi~n , 

Iu~t h6a thanh nhang quy dinh c1.,1 the. 
Thu ba, ve vi~c gi'ri tai li~u, chilng cu 

kem theo don kh&i ki~n bhng hlnh thfrc 
di~n t:lr 

Khi me>t chu the cho rfu1g, quyen va lqi 
ich hgp phap cua rnlnh bj xam ph~m thl c6 
quyen khm ki~n de yeu cau Toa an gifil 
quyet. Can cu quy d!nh t~ khoan 5 Dieu 
189 BLITDS nam 2015, ml)t trong nhilng 
dieu ki~n b~t bu<)c de yeu cau kh&i ki¢n 
dm;rc xem fa hqp l~, d6 fa ngubi khm ki¢n 
phfil cung cap cac tai li¢u, ch(rng cu chil'ng 
minh quyen, lq.i ich hqp phap cua rnlnh bj 
xfun ph~. Tnrbng hgp vi ly do khach quan 
ma ngubi khm ki¢n khong the n<)p day du 
tai li¢u, chilng cu kem theo don kh&i ki¢n 
thl h9 phru m)p tai li¢u, chilng cu hi¢n c6 
de ch(rng minh quyen, lq.i ich hqp phap bi 
xam ph~. N gum khm ki¢n b6 sung ho~c 
giao n(>p b6 sung tai li¢u, chil'ng cu khac 
theo yeu cau cua Toa an trong qua trinh 
gifil quyet V1:I an. Tac gia cho rling, day 
chinh fa giai do~ dau cua qua trlnh t6 tl}ng, 
do v~y, theo quy djnh cua phap lu~t. trach 

21 Supreme Court of Korea, https:f/www.scourt.go.kr/supreme/ 
supreme.jsp, truy c~p ngay 16/4/2023. 
22 TOa an nhan dan t6i cao, Triin khai thf dim dich vu cong 
frl/c tuy~n thu, n9p fflm tfng an phf, /~ phi TOa an tr~n C6ng 
djch V!J Cong Qufic gia, hltps:f/www.loaan.gov.vn/webcenler/ 
portal/tatc/chi-tiet-tin?dDocName=TAND309938, truy c~p 
ngay 04/10/2023. 
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nhi~m cung cap tai lieu, cht1ng cu kem theo 
dcm kh&i kien cOng la yeu cau b~t bu(>c, fa 
m(>t trong nhang dieu ki~n tien quyet d~ 
Toa an c6 thfun quyen th\l ly V\l an. Can cu 
cac guy dinh dieu chlnh ve vi~ n()p tai li~u , 

chfulg cu kem theo dcm khOi ki~n b~g hlnh 
thuc di~n t:lr, cho thay BLTTDS nam 2015 
cling nhu Nght quyet 6 04/2016/NQ-HDTP 
deu chua c6 n()i dung hu&ng dan cl) th~ 
nao ve vi~c n()p tru lieu, chfrng cu kem theo 
dan kh&i ki~n bang hlnh thll'c men tu. Theo 
d6, t~i khoan 2 Die u 16 Nghi quyet so 
04/2016/NQ-HDTP chl quy dinhr~g: "Tai 
li~u, chCmg cu gid kem theo don kh6i ki~n 
phai du9·c giti dtn Toa an qua C6ng thong 
tin di~n tic cua Toa an". Tu quy dinh nay, 
chua the xac dinh duqc (i) dieu ki~n d~ xac 
dtnh tinh hqp l~ cua cac tru li~u , cht1ng cu 
duqc giao n('>p, ch&lg h~ nhu tru li~u b~ng 
van ban thl b~t bu('>c phru scan ban chinh 
hay chi can ban sao y ho~c ban photo; chtra 
c6 cac tieu chi d~ xac dtnh tinh hc;rp l~ cua 
cac tru li~u khong Ia van ban (nhu file ghi 
fun, video, ... ); (ii) cac fai li~u , chilng cuduvc 
n9p kem dan kh&i ki~n c6 can phru duqc 
k:Y bfulg cha k:Y di~n ttr cua nguOi khm ki~n 
nhu dan kh&i ki~n duqc l~p va n9p b~ng 
phucmg thfrc t:rt,re tiep; (iii) dung hr9ng toi 
thieu, dung h.rqng toi da doi v&i cac tai li~u, 

chfrng cu ma nguOi kh&i ki~n c6 th~ glri 
thong qua nen tang di~n Ur. Theo thong tin 
yeu cau tren h~ thong phan mem nh~ dan 
kh&i ki~n t:rt,re tuyen cua Toa an nhan dan 
toi cao, dung hrc;mg cho phep toi da chi xac 
dinh ''kich thu6c tai li~u khong qua 2MB". 
Van de d~t ra Ia, doi v&i nhl1'ng Vl;l vi~c c6 
tai li(!u, chfrng cu dung hrqng 16n thl nguOi 
kh&i ki~n phai n9p b~ng h1nh thuc nao? 
Doi v6i nhl1'ng t:ai li~u nhu file ghi am, 
video, clip, ... thl vi~c dang tai kem dan 

kh&i ki~n gan nhu khong th~ thtJc hien vi 
dung lm;mg rat h~n che. Viec nay gay arm 
htr&ng den hieu qua ciia vi~c n()p dCY11 kh&i 
kien b~ng hlnh th(rc dien ru, theo d6, t~o 
them thii t\lc phai b6 sung rai li~u, chfrng 
c(r khi ma ban than m()t nguOi dan binh 
thuemg, h9 se rat kh6 nh~ di~n va ch9n 
19c duqc fai li~u nao fa fai li~u can thiet 
phai n()p kem vm dcm khm kien, fai li~u 
nao can thiet phru b5 sung sau. 

Xuat phat ill bat c~p nay, chilng toi de 
xuat can c6 quy dinh hu6ng dfui ve tinh 

hc;rp l~ cung nhu each thfrc n()p tai lieu, 
chilng Ctr b~ng hlnh th Uc dien ru t~ N gm 
quyet s6 04/2016/NQ-HDTP. Cl) th~, b6 
sung them khoan 4 Dieu 16 Nght quyet so 
04/2016/NQ-HDTP nhu sau: 

"Di~u 16. f4p viz giti don khOi ki~n, tai 
li~u, chCmg cu bling phuong ti~n di~n tir 

1. Ngum kh6i ki~n phai truy c(1p vao 
C6ng thong tin di~n tit cua Toa an di~n ddy 
du n9i dung don khOi ki~n, kY di~n tit viz 
giti dtn Toa an. 

2. Tai li~u, chCmg cu giti kem theo don 
kh6i ki~n phai du9r: giti dtn Toa an qua 
C6ng thong tin di~n tit cila Toa an. 

3. Vi~c l(1p, giei don kh6i ki~n, tai li~u, 
chCmg cu bling phuong ti~n di~n tit du9'C 
th~rc hi~n nhu sau: ... " 

4. Tai li~u, chzmg cu gUi kem theo don 
khOi ki~n phizi dap zmg dieu ~n theo quy 
atnh l{li Dieu 94, Dieu 95 B(J lu(Lt To n.uig 
ddn Sl! ndm 2015 Va quy djnh cua plzizp 
lu(Lt khac co lien quan ". 

Thu tu, vi~c bu()c ngu(ri dan phai xac 
dtnh quan h~ phap lu~t tranh chap khi gi'ri 
dCY11 kh&i ki~n brtng hlnh thuc tn.rc tuyen 
con g~p kh6 khan trong qua trlnh ap d\}ng. 
Trong th\fc tien, khong phru tranh chap 
nao cong the hi~n m()t each ro rang, ma 
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trong nhleu truemg hqp trong cung m9t V\l 

vi~c I~ ton 4ti, dan trai nhieu quan h~ phap 
lu?t tranb chap khac nhau. Vf d9 nhu tranh 
chap hqp dong tin d9ng hay tranh chap 
ve hqp dong mua ban hang h6a thl tuy 
thu9c vao tu each chu th€, m9c dfch xac 
l?p giao djch cua cac ben chu th€ ve vi~c 
dang Icy kinh doanh hay mt,Ic dich lqi nhu~ 
de xac djnh chinh xac tranh chap d6 Ia 
tranh chap ve kinh doanh, thuong m~ ho?c 
Ia tranh chap ve dan SlJ. Hon nfra, truemg 
hqp ngum kh&i ki~n khong phru Ia ngum 
am hieu sau s~c ve phap lu?t to t\}ng dan 
SlJ hay phap lu?t lien quan thi yeu Call nay 
c6 th€ se khong kha thl. Ngoai ra, can cu 
quy djnh cua BLTIDS nam 2015 ve quyen 
Va nghia V\l CUa ngu(ri kh&i ki~n la nguyen 
dan khi ttJ rninh thtJc hi~n hanh vi kh&i 
ki~n ho?c nguUi d~ <lien khi thtJc hi~n vi~c 
kh&i kien thay nguyen dan, nh6m tac gia 
nh?n thay r~ng khong c6 bat Icy quy djnh 
nao bu9c hQ phru xac djnh quan h~ phap 
lu?t tranh chap. Them vao d6, can cu quy 
d!nh ~ diem c khoan 2 Dieu 203 BL TIDS 
Dam 2015 Ve nhi~m Vl,l, quyen h?n CUa 
Th~m phan ph\l trach giru quyet V\l an va 
cac quy djnh t?i l_<hoan 3 Dieu 191, Dieu 
192, Dieu 195 BLTTDS nam 2015 cho 
thay vi~c xac djnh quan h~ phap lu?t tranh 
chap Ia nhi~m V\l ciia Toa an. Do v?y, n9i 
dung hu&ng dan dang tai tren C6ng Thong 
tin di~n ti! ciia Toa an va yeu cau t1r phan 
mem nh?n dan kh&i ki~n dtra ra n('>i dung 
bAt bu('>c yeu cau nguUi khm ki~n xac ditih 
quan h~ phap lu?t tranh chap Ia chtra thl!c 
SlJ phu hqp. Theo quan diem ciia nh6m tac 
gia, can luqc bo tieu chi nay, ho~c neu co 
thl chi nen a d~ng llJ(l ch9n "my nghi" thay 
vi bAt bu<)c. 

Thu nlim, can gi6i h~n cac lo?i tranh 

chap co the gfri dan kh&i ki~n b~ng hlnh 
thoc di~n tiJ. M?c du quy djnh ciia BL TTDS 
nam 2015 khong d?t ra gi&i h?n, ph?m vi 
cac lo?i tranh chap c6 the gm don kh&i 
ki~n b~ng blnh thuc di~n ti1 va dieu nay 
dong nghia vm vi~c rat ca cac tranh chap 
dUQ'c quy dtnh t~ BLTTDS nam 2015 deu 
c6 the duqc gm dan kh&i ki~n b~ng hlnh 
thuc dien tu, tuy nhlen d€ quy djnh nay 
th?t SlJ di vao dm song va mang l?i hleu 
qua tich ClJC thl Vi~t Nam can c6 nhii'ng 
bu&c di th?n tr9ng trong viec tri€n khai 
mo hlnh nay23

• Theo de xuat cua nh6m tac 
gia, tru&c m~t Viet Nam chl nen quy djnh 
gi6'i h?n vi~c glri dan, tai li~u, cht!ng cu 
thong qua hlnh thuc trtJc tuyen doi v&i m9t 
so lo?i tranh chap nhat djnh c6 tinh chat 
dan gian, thay vl mQi lo?i tranh chap. Cac 
tranh chap c6 the bao dam tinh hieu qua 
khi ap dt,Ing hlnh thuc n(>p dan kh&i ki~n 
b~ng hinh thuc men tlr c6 the nh?n di~n Ia 
nhii'ng tranh chap co quan he phap lu?t ro 
rang, tranh chap co so lm;mg duang SlJ ft, 
gia ttj tranh chap khong Ian, chfulg h?D 
nhii'ng tranh chap c6 gia ttj du6i 1 oo tri~u 
dong24 , tai li~u, chling cu dUQ'c n<)p kem dan 
kh&i ki~n co dung lUQ'Ilg khong qua 16n. 
Vi~c thira nh?n m('>t ca che mm can thlet 
phai di tirng bu&c, d~ khAc phvc kip thm 
nhii'ng sai s6t, tranh chong cheo, qua tfil, 
gay a.oh huUn.g nghiem tr9ng den quyen, 
lqi ich hqp phap cua duong slf-5. 

Theo d6, chung toi de xuat si'ra d6i, b6 
sung di~m c khoan 1 Dieu 190 BL TTDS 
nam 2015 theo hu&ng: 

23 Tran Ng9c Tuan, V~n d~ n~p dcm khOi ki~n. tai /i~u. chcJng 
elf lien quan Mn bf m~t ca nMn, bf m~t gia dinh bang hinh 
thlic tn;c tuyen, T~p chf Lu~t hQc, s6 05, nam 2022, tr.1 oo. 
2• Tran Ng9c Tuan, ttdd, tr.100. 
25 Tran Ng9c Tuan, tldd, tr.111. 
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"DiJu 190. Giei don khbi ki~n din Toa an 
1. NguOi kh6i ki~ngiei don kh6i ki~n kem 

theo tai li~u, chUn.g cu ma mznh hi~n c6 din 
Toa an c6 thtfm quyhz giai quyit vµ an bling 
cac phuvng thCec sau dt1y: 

a) N9p tr~tr: tiip tr;zi Toa an; 
b) Giei din Toa an theo duiJng djch vµ 

buu chinh; 
c) Giti trµr: tuyin bling hznh thur: di~n tit 

qua C6ng th6ng tin di~n tit cua Toa an doi 
v6i m(jt s6 lofl,i tranh chifp (niu c6 ). 

5. Toa an nhtin dan t6'i cao hu6ng dtin 
thi himh DiJu nay". 

Bd sung them guy dinh 4U Dieu 16 Nghi 
quyet so 04/2016/NQ-HDTP theo hu6ng: 

"DiJu 16. L(tp va giei don khbi ki~n, tai 
li~u, chttng cu bling phuong ti~n di~n tit 

1. N gum kh6i kif n phai truy c(tp viw 
C6ng th6ng tin difn tit cita Toa an diJn ddy 
dit n9i dung don kh6i kifn, kY di~n tit va 
giei din Toa an. 

2. Tai li~u, chttng cu gill kem theo don 
kh6i ki~n pluii dU(J'C giti din Toa an qua 
C6ng th6ng tin difn tit cita Toa an. 

3. Vifc l(tp, giti don khbi ki~n, tai li~u, 
chUn.g cu bling phuong tifn di~n tii: dup'C 
thl:fC hi~n nhu sau: ... " 

kh6i ki~n co dung lu()'llg khong quiz SMB 
v6i m6i tili l~u". 

Ketlu~n 

Vi~c ap dt,mg phll'011g thuc khm ki~n 
b~ng hlnh thuc di~n ru dU'Q'c xem fa m()t 
trong nhiing di~m tien b9 trong ho~t d<)ng 
giai quyet tranh chap cua Toa an, vira g6p 
phan giam b6t ganh n~g cho Toa an, gian 
lU'Q'C nhieu thu tl,IC khong can thiet, vlra giup 
dtr011g SlJ tiep c~n gan hon v6i cong ly, 
tiet ki~m dang k6 thm gian, cong silc. Tuy 
nhien, h~ thong guy ph~rn phap lu~t hi~n 
hanh van d6 ngo nhfrng khoang trong phap 
ly, gay kh6 khan cho cong tac tht.JC thi. Tren 
ca s& nh~ di~n, phan tich, chi ra nhiing 
di6m ton ~i cua phap lui;lt thl)'C Cijnh, tac 
gia da dua ra nhfrng kien nghi nhfuri hoan 
thi~n che dinh nay, cac kien nghi ti;lp trung 
vao vi~c hoan thi~n phap lu~t hi~n hanh, 
bao dam dU'Q'C tfnh kha thi va dap frng yeu 
cau cua qua trinh h9i nhi;ip quoc te. D 
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