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HOAN THIEN CO CHE BAO DAM QUYEN LAM CHU TRUC TIEP CUA NHAN DAN
TRONG HOAT DONG QUY HOACH G VIET NAM

DINH TAN PHONG *

Tom tit: Hoat dong quy hoach Ahong chi qmer dinh viéc phat trién kinh té - xa héi cia dat nuée,
dia ph:ra’ng ma con anh hm:rng sdu sdc dén cugc song ciia nguoi dan. Vi vy, hoan rhren co ché dam
bao quyén lam chi truc trep cua nhan dan trong hoat dong quy hoach la vige lam can thiét, gop phan
tiép tuc phat huy ban chat cia Nha nwéc phap quyén xa hoi chi nghia cia nhan dan, do nhan dan, vi
nhén ddn, giup nang cao chdt lwgng quy hoach, tang wong dong thudn xa hoi va phong ngua tham
nhiing, tiéu cyc trong hoqat dong quy hoach. Bai viét phan tich rhy‘c tr(mg co che bdo dam quyén lam
chii triee tiép cia nhan ddn trong hoat dong quy hoach; n: do, dé xudt mot s kién nghi hoan thién
phdp ludt va cdc bién phap dam bdo quyén lam chii truc tiép ctia nhan dan trong hoat dong quy hoach
o Viet Nam.
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IMPROVING THE MECHANISM FOR ENSURING THE DIRECT MASTERSHIP OF THE
PEOPLE IN PLANNING PROCESSES IN VIETNAM

Abstract: Planning processes not only determine national and local socio-economic development
but also deeply influence people's lives. Therefore, improving the mechanism for ensuring the People’s
direct mastership in planning processes is essential, as it contributes to the promotion of the nature of
the socialist rule of law State of the People, by the People, for the People; enhances the quality of
planning processes; promotes social consensus; and prevents corruption in planning processes.
Within the scope of this article, the author analyses the current mechanism for ensuring the People's
direct mastership in the planning processes. From there, the author proposes some recommendations
for improving the legal provisions and measures for ensuring the People’s direct mastership in
planning processes in Vietnam.
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M{)t trong nhirng nhiém vy trong tdm  dan... ". Thyc hién Nghi quyét Pai hoi XIII,
trong nhiém ki Pai hoi XIII duge  Nghi quyét s6 27-NQ/TW cua Hoi nghi

Nghi quyét Dai hoi XIIT xac dinh l1a: “Hoan  Trung wong 6 xdc dinh mot trong nhimg muc

thién dé'ng bo hé rhcfng phap luat, co che,
chinh sach nham phat huy manh mé dan chu
xd héi chu nghia, quyén lam chi cia nhan
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tiéu cu thé nhdm hoan thién Nha nudc phép
quyén xd hoi chu nghia dén nim 2030 la:
Hoan thién co ban céc co ché bao dam quyén
lam chu cua nhan dan; véi nhimg nhiém vu,
giai phap: "“Thé ché hoa ddy di va thuc hién
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dung ddn, hiéu qud co ché nhan dan thuc
hién quyén lwec nha nuoce bfing dan chu truc
tiép, dan chu dai dién, nhat la dan chii ¢ co
50. Téﬂg két viéc thue hién va nghién curu
hoan thién cac quy dinh phap ludt theo hwong
phat huy t6t hon cdc hinh thiec ddn chii triec
tiép ciia nhan dan...". Nhu vay, nhitng quan
diém chi dao ctia Pang cho thfiy, viéc tiép tuc
nghién ciru hoan thién co ché bao dam quyén
lam chu ctia nhan dan, dic biét 1a co ché bao
dam quyén lam chu tryc tiép (QLCTT) trén
cac linh vyc trong thoi gian téi la mt yéu
cau cip thiét. Ban vé tam quan trong cua co
ché bao dam QLCTT cua nhan dan, Téng bi
thy Nguyén Phi Trong cho ring: dé xay
dyng nén dan chu xa hgi chu nghia cing co
ché bao dam quyén lam chi cia nhan dan
thuc chat, cin thiét phai
ddan thue hién quyén lam chu truc tié'p... trén
cdc linh vue ciia doi song xa héi™.

Ludt Quy hoach nim 2017 dinh nghia
quy hoach 14 viéc sip xép, phan bd khong

... CO cO che dé nhan

gian cac hoat dong kinh té - xa hdi noi
chung gin véi phat trién két cau ha ting dé
sir dung hiéu qua cic ngudn luc cia dat
nude phuc vu muc tiéu phat trién bén ving
cho théi ki xac dinh (khoan 1 Diéu 3). Do
d6, viéc bao dam cho nhén dan cé thé thuc
hién QLCTT trong hoat dong quy hoach la
hoan toan pha hop voi cha truong, quan
diém cua Pang vé phat huy quyén lam cha
ciia nhin din trong viéc quyét dinh, thao
lufin va kién nghi nhitng van dé trong dai

' Nguyén Phu Trong (2022), Mét s6 van dé Ii lugn va
thye tién vé chi nghia xa hoi va con dwong di lén
chti nghia xa hoi o Viét Nam, Nxb. Chinh trj que
gia-Sur that, Ha Noi, tr. 28.

) 9/2023

NGHIEN CUU - TRAO POI

cua dat nuéc, dia phuong va co sé®. Tuy
nhién, quy dinh phép luat vé quy hoach hién
hanh va thyue tién thyc thi cho thiy, QLCTT
ctia nhan dén trong hoat dong quy hoach vin
chwra dugc bao dam day du. Pay 1a mot trong
nhitng nguyén nhan chi yéu din dén nhimg
bt cép trong cong tac quy hoach thoi gian
qua, gay ra nhirng hé luy 16n d6i véi kinh té-
xd hoi cua dit nuéc va anh hudng nghiém
trong dén chit lugng cude song, quyeén va lgi
ich hgp phap ciia ngudi dan, gay ra nhiéu
birc x1ic, xung dot xa hoi. Do do muc tiéu
ctia bai viét hudng ti 1a lam rd nhimg han
ché trong co ché bao dam QLCTT cua nhin
dan trong hoat dong quy hoach hién nay.
Trén co s& d6, dé xuat mét sb kién nghi hoan
thién phap ludt va giai phap nang cao hi¢u
qua thyc hién QLCTT cua nhdn dan trong
hoat déng quy hoach & Viét Nam, gép phan
timg budc ning cao chat lugng cong tac quy
hoach, bao vé t6t hon quyén va lgi ich hop
phap cua ngudi dan.

1. Khai niém co ché bio dam quyén
lam chii trire tiép ciia nhéin dan trong hoat
dong quy hoach

Quyén lam chu cia nhan dan chinh la
quyén cia nhin dan trong tham gia, quyét
dinh nhimg van dé quan trong trong hoat
dong cua dia phuong, dat nude va quyén giam
sat hoat dong clia cac co quan nha nude’, Nhur

2 Pang Cong san Viét Nam (2021), Van kién Pai hi
dai biéu toan quéc lan thie X111 (tap 1), Nxb. Chinh
tri quoc gia-Sy that, Ha Noi, tr. 71.

' Tran Thi Hong Thay (2023), “Phdt huy quyén lam
chii cia nhin dan trong xdy dyng va hoan thién
Nha nuée phap quyén xd hoi chi nghia Viét Nam
hién nay”, Tap chi Phdp ludt vé quyén con ngiedi,
56 3, tr. 64.
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vay quyén lam chii cia nhan dan bao gom
ba ndi dung co ban: quyén tham gia, quyén
quyét dinh va quyén giam sat. Trong do,
quyén tham gia la quyén o sO, con quyén
quyét dinh la quyén then chét, quan trong
nhat, trong khi quyén giam sat giup ngudi
dén c6 thé theo doi, danh gia qué trinh thyc
hién cong vig¢c cua cac co quan nha nudc.
Viéc thuc hién quyén lam chu cua nhan
dan dugc thuc hién qua hai hinh thic la
tryc tiép va gian tiép. DOi voi hinh thire
gian tiép, nhan dan thyc hién quyén lam
chu thong qua viéc biu ra cac dai biéu
trong cdc co quan dan cu va thong qua cac
t6 chire chinh tri - xa hoi, t& chirc xa hi.
Tuy nhién, trong pham vi bai viét, tac gia
chi tap trung phan tich co ché bao dam
QLCTT cua nguoi dan trong hoat dong quy
hoach ma khong xem xét, danh gia hinh
thirc 1am chu gian tiép clia nhan dan trong
hoat dong quy hoach.

Béo dam quyén lam chu cia nhan dan 1a
mot chu treong, muc tidu xuyén sudt va nhat
quan cua Pang va Nha nudc trong sudt qua
trinh xdy dung Nha nuéc phép quyén xa hoi
chu nghia cua nhian dan, do nhan dan, vi
nhin dan. Theo d6, mdt s6 bién phap bao
dam thyc hién quyén lam chu cua nhan dan
¢ thé ké dén nhu: 1) Bao dam veé nang Iyuc
chuyén mén, nghiép vu cho nguoi truc tiép
thuc hién phap luat vé quyén lam chi cua
nhan dan; 2) Bio dam vé mat thong tin,
tuyén truyén, phé bién, gido duc phap luat vé
quyén lam chu coa nhan din nham nang cao
nhan thic cia nhdan dan trong thuc hién
quyén lam chu; 3) Nang cao trach nhi¢m cua
cac co quan, don vi, t0 chirc, ¢4 nhan co
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tham quyén trong bao dam quyén lam chu
cua nhan dan; 4) X li nhitng hanh vi vi
pham phap luat, giy can tr¢ viéc thyc hién
quyén lam chu cta nhan dén; 5) Bao dam vé
co s vét chat cho viéc té chie thuc hién
quyén lam chu ctia nhan dan.

Tuy nhién, trong tat ca cac bién phap,
bao dam vé mit phap li 1 bién phép quan
trong nhat. Béi phap luit 1a co so dé Nha
nudce to chire thue hién, bao bam cho quyén
lam chu cua nhan dan dugce thue thi trén thue
té va ciing 1a ciin cir dé thuc hién nhitng bién
phap bao dam khac.

Toém lai, co ché bao dam QLCTT ciia
nhéan dan trong hoat dong quy hoach la mot
hé théng gém cac yéu té nhu quy dinh phap
luat va thuc hién phap luat nham tao diéu
kién cho nhan dan truc tiép thuc hién quyén
lam chu trong hoat dong quy hoach mét cach
hiéu qué va thyc chat.

Duya trén nhimg ndi dung phan tich, co
ché bao dam QLCTT cua nhan dan trong
hoat dong quy hoach s& bao gom nhimng yéu
t6 cu thé sau:

Thir nhat, vé mit quy dinh phap luat bao
gbm: 1) Céc quy dinh diéu chinh vé n6i dung
QLCTT cua nhan dan, cu thé la cac quy dinh
vé cach thic thuc hién quyén tham gia,
quyén quyét dinh va quyén gidm sat trong
hoat dong quy hoach cua nhan dan; 2) Cac
quy dinh diéu chinh vé trach nhiém cua cac
co quan, td chirc ¢6 lién quan trong viée tao
diéu kién dé nhan dan thuc hién QLCTT
trong hoat dong quy hoach; 3) Cac quy dinh
vé xtr li nhimg hanh vi vi pham phap ludt vé
bao dam QLCTT cua nhan dan trong hoat
dong quy hoach.
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Thir hai, vé thuc hién phap luat. Trach
nhiém thyc hién phéap ludt ngoai thudc vé cac
co quan nha nudc co lién quan trong hoat
dong quy hoach thi nhan dén ciing 1a chu thé
¢6 trach nhiém thyc hién quyén lam chu cuia
minh. Do d6, trong cic yéu t6 bao dam
quyén lam chu, nang cao nang lyc thuc hién
quyén lam chu cua nhan dan thong qua cong
tac thong tin, tuyén truyén, phd bién, gido
duc phap luit nham nang cao nhan thirc cua
ngudi din trong thuc hién quyén lam chu
ciing 1a mot yéu tb rat quan trong.

Tuu trung lai, co ché bao dam QLCTT
cua nhan dan trong hoat dong quy hoach sé
bao gom tong thé cac yéu to sau: 1) Quy
dinh phap luat vé ndi dung QLCTT cuia nhin
dan; 2) Trach nhiém tao diéu kién dé nhan
dan thyc hién QLCTT; 3) Nang cao nang luc
thuc hién QLCTT cua nhan dan; 4) Xu li vi
pham trong bao dam QLCTT cua nhan dan.

2. Sur cin thiét phai hoan thién co ché
bio dim quyén lam chi tryec tiép ciia nhin
din trong hoat djng quy hoach ¢ Viét Nam

Su can thiét phai hoan thi¢n co ché bao
dam QLCTT cua nhan déan trong hoat dong
quy hoach xudt phat tir mét s6 1i do sau:

Thit nhat, bao dam va phat huy ban chat
ctia Nha nuée phap quyén xa hoi chi nghia
Viét Nam. Hién phap nam 2013 khing dinh,
Nha nude Cong hoa xa hoi chu nghia Viét
Nam la Nha nuéc phiap quyén xa héi cha
nghia cua nhan dan, do nhan déan, vi nhan
dan; do nhan dan lam chu; tit ca quyén luc
nha nudce thude vé nhan dan. Nha nudc bao
dam va phat huy quyén lam chi cua Nhén
dan; cong dan co quyén tham gia thao luan
va kién nghi véi co quan nha nuéc vé cac
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van dé cua co so, dia phuong va cia nudce
(cac Piéu 2, 3, 28). Nhu viy, bao dam quyén
lam chu cta nhan dan 1a mét ndi dung cot
161, ddc trung cia Nha nudc phap quyén xa
héi chi nghia Viét Nam, nén tang phat huy
dan cha xa hoi chu nghia va biéu hién cho
ban chit tét dep cua ché do chinh tri Viét
Nam. Do d6, bao dam quyén lam chu cua
nhan dan 13 ndi dung luén dugc Pang nhan
manh trong xuyén sudt qua trinh lanh dao
dat nudc; trong Vin kién Pai hoi XIII, Pang
tiép tuc khang dinh: “Tiép tuc phat huy dan
chu xa hoi chu nghia, thue hién ngay cang
tot hon quyén lam chi cia nhin dan trong
viée quyét dinh nhitng van dé lom va hé trong
ciia dat nuwée’™. Theo d6, quy hoach la hoat
dong mang y nghia chién luge, quyét dinh
d6i voi su phat trién coa dit nude nén can
thiét phai bao dam QLCTT cua nhan dan,
trong do co quyén quyét dinh d6i véi quy
hoach nham tiép tuc phat huy dan chu xa hgi
chu nghia, bao dam nhan dan thuc sy co
quyén quyét dinh dbi véi nhitng van dé trong
dai cuia dat nudec.

Thit hai, gitp nang cao chat lugng quy
hoach. Thuc té cho théy, viéc cho ra doi
nhitng quy hoach kém chat lugng da dan dén
phat sinh nhiéu dur 4n “treo”, quy hoach “treo”,
nhiéu khu dat bi bo hoang, giy lang phi
ngudn lue dét dai, ha ting giao thong qua tai,
mdi trueong bi 6 nhiém nghiém trong din dén
hé luy vé kinh té, xa hoi®. Viéc quy hoach

* Pang Cong san Viét Nam, sdd, tr. 71.

5 Vii Huy Tac (2020), Chéng tham nhiing tiéu ce
trong cong tac quy hoach dat dai, https:/lsvn.vn/
chong-tham-nhung-ticu-cuc-trong-cong-tac-quy-
hoach-dat-dai.html, truy cap 16/3/2023.
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kém chit lugng c6 nhiéu nguyén nhan, trong
dé mot trong nhitng nguyén nhan quan trong
nhat duoc Ngin hang thé gioi chi ra: viéc lap
quy hoach chi yéu dya trén y chi chu quan
cua co quan quan li chir chua dya trén quan
hé cung - cau hay nhu cau cia ngudi dan dia
phuong®. Do d6, trong hoat dong quy hoach,
viéc huy dong nguén luc, tri tué va dac biét la
tim hiéu nhu cau, nguyén vong cua nguoi dan
s& gilip nang cao chit lugng quy hoach, ting
cuong tinh du bdo, tinh thi truong va co so
khoa hoc cho quy hoach; giup co quan ldp
quy hoach cé déy du ludn ctr, thong tin cin
thiét, gop phin dam bao tinh thiét thuc va
khach quan cho quy hoach.

Thir ba, ting cudng ddng thuin xa hoi.
Cong tac lap va diéu chinh quy hoach, dic
biét la quy hoach sir dung dit ludn 1a nguyén
nhén ctia nhiéu bt on trong xa hdi. Theo do,
tinh trang diéu chinh quy hoach mét cach tuy
tién theo hudng “cé du an thi diéu chinh quy
hoach hogc diéu chinh quy hoach d@é hop
phap hod viée thu hoi dat xay ra tai dia
phicong” 1a ngudn con chinh din dén nhiéu
bire xtic trong nhan dan, lam phat sinh nhiéu
vu khiéu nai, khiéu kién phirc tap, gdy mat
on dinh xa hoi trong thoi gian qua. Didu niy
cho thiy, ngudi dan khong chi 1a mot trong

6 Ngin hang Thé gioi, Bd Ké hoach va Péu tu
(2016), Bao cdo toéng quan “Vigt Nam 2035:
Hueomg 16i thinh vieong, sdang tao, cong bang va din
chii”, Nxb. Hong Pirc, Ha Noi, tr. 39.

" Ngé Hoai Thuong, Chu Thi Thu Hién (2022), Mgt
s sai pham trong quan li nha nuée vé dat dai
thong qua thurce tién xét xit, nguyén nhdn va giai
phap, https://tapchitoaan.vn/mot-so-sai-pham-
trong-quan-lv-nha-nuoc-ve-dat-dai-thong-qua-thuc-
tien-xet-xu-nguyen-nhan-va-giai-phap6390.html,
truy cip 05/8/2023.
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nhimg bén lién quan cé vai tré quan trong
trong qua trinh 1ap quy hoach ma con la chu
thé bi anh huong truc tiép boi quy hoach. Vi
viy, néu nhirng dd an quy hoach phan anh
dugc nhu cau, nguyén vong cia nhan dan,
thim chi, néu nhin din dugc quyén phic
quyét d6i voi nhimg quy hoach c6 anh
huéng tryc tiép dén quyén lgi hop phap,
chinh dang cua minh, s€ gitp tdng cudng su
ddng thudn xd hoi khi trién khai quy hoach,
tir d6 giam thiéu nhimg xung dot, gop phan
on dinh xa hoi. Ngoai ra, su df‘mg thuan cao
trong nhan din khi trién khai quy hoach con
gitip tao thudn lgi cho cong tac giai phong
mit bing thyuc hién cic du an dau tu, thuc
day phat trién kinh té - xa hi.

Thir tu, gop phin phong chong tham
nhiing, tiéu cve. Qua trinh lap va diéu chinh
quy hoach thiéu sy tham gia, giam sat tir
nguai dan va xa hdi thoi gian qua da tao diéu
kién cho mét sé d6i twong lgi dung dé phuc
vu “lgi ich nhom”, lgi ich ca nhan. Theo Bao
c4o giam sat vé tinh hinh dit dai cua Uy ban
Thuong vu Qude hdi nim 2019 cho thiy,
tinh trén ca nude c6 gan 1.400 du an diéu
chinh quy hoach, trong d6 c¢6 nhimg du an
diéu chinh hon 5 lin. Theo do, vige diéu
chinh quy hoach nham phuc vu mot s6 muc
dich theo hudng khai thac va thu lgi nhuén
toi da trén dir 4n nhu: tang s6 tang, tang dién
tich san, chia nho dién tich can hd, tang mat
do xay dung va hé sé str dung dat; giam dién
tich dét ciy xanh cong cong, dat cong trinh
ha tang ki thudt,...%. Vi vy, bén canh vai trd

§ Dan theo: Toan Canh (2019), Piéu chinh quy hoach
co loi ich nhom?, https://vnbusiness.vn/toan-canh/
dieu-chinh-quy-hoach-co-loi-ich-nhom-1057579.html,
truy cap 12/8/2023.
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kiém tra, thanh tra va giam sat cta céc co
quan nha nudc c6 thim quyén thi dam bao
su tham gia, quyén quyét dinh va giam sat
ciia nhan dan déi véi hoat dong quy hoach sé
gitp hoan thién co ché co ché kiém soat
quyén luc nha nuéc, ting cuong hidu qua
phong chong tham nhiing, tiéu cuc trong
hoat dong quy hoach.

3. Thye trang co ché bio dim quyén
lam chii trye tiép ciia nhan dan trong hoat
dong quy hoach

3.1. Quy dinh phap luat vé noi dung
quyén lam chii tryc tiép ciia nhan dan trong
hoat dong quy hoach

QLCTT cua nhan dan trong hoat dong
quy hoach bao gom ba ndi dung co ban:
quyén tham gia vao hoat dong quy hoach,
quyén quyét dinh d6i véi quy hoach va
quyén giam sat hoat dong quy hoach, cu thé:

Thir nhat, vé quyén tham gia ciia nhan
dan vao hoat dong quy hoach. Vé mirc do
tham gia trong hoat ddng quy hoach, cé quan
diém cho rang bao géam mét s6 mirc d6 sau:
dugc thong tin, tham gia tu van, cung lam,
hop tac, cho dén ca trao quyén cho ngudi
dan trong hoat dong lap quy hoach’. Theo
do, khoan 4 Diéu 10 Luat Quy hoach nam
2017 quy dinh: “Nha nuée ban hanh co ché,
chinh sach khuyé}z khich va tao diéu kién
thudn loi dé cdc t6 chire, ca nhan thuée moi
thanh phan kinh té tham gia vao hoat déng
quy hoach”. Tuy nhién, dén thoi diém hién
tai, Nha nudc chua ban hanh dugc mét co
ché. chinh sach cu thé ndo quy dinh vé viée

9 Roland Fritz, Vii Hoai Pirc (2021), “Syu tham gia
cua ngudi dan ¢ Pire va Viét Nam trong hoat dong
quy hoach™, Tap chi Nghién cieu ldp phap, so 8, tr. 54.
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khuyén khich nguoi dan tham gia hiéu qua
vao hoat dong 1ap quy hoach. Do d6, quyén
tham gia cua nhan dan trong hoat dong quy
hoach hién nay theo quy dinh ctua Luat Quy
hoach nam 2017 chu yéu dugc thyc hién
dudi hinh thic tham gia déng gop y kién
d6i véi quy hoach. Mic du viy, quy dinh vé
lay y kién ctia ngudi dan doi voi quy hoach
van duge danh gia la mot bude ngoat. Bai
vi thé cia nguoi dan da dugc dat 1én tam
cao hon va c6 ¥ nghia quan trong ddi véi
bat ki mot dd an quy hoach nao'’, Noi dung
liy ¥ kién vé quy hoach duoc quy dinh tai
Diéu 19 Luat Quy hoach nam 2017 va dugc
hudng dan chi tiét tai Chuong 111 Nghi dinh
s6 37/2019/ND-CP ngay 07/5/2019 v&i nhimg
quy dinh cu thé vé dbi tuong lay ¥ kién, thoi
gian lay v kién, trinh tu liy v kién cac co co
quan, t chirc va ca nhin lién quan déi véi
ting loai quy hoach.

Tuy nhién, nhirng quy dinh nay trén
thuc té ton tai mot s6 han ché sau: Mér la,
theo quy trinh ldp quy hoach tai Diéu 16
Luat Quy hoach nam 2017, giai doan le’iy y
kién nhan dan chi dugc thue hién sau khi du
thao quy hoach da co bdan hoan thién vé mit
ndi dung; theo d6, trong sudt giai doan tir
xdy dung nhiém vu lap quy hoach dén
nghién clru, xay dyng va hoan thién quy
hoach, ngudi dan khong hé dugc tham vén y
kién. Piéu nay din dén hai hé luy: 1) quy
hoach dé bi chi phdi bai ¥ chi cua cic co
quan nha nude c6 tham quyén, dic biét la co
quan 1ap quy hoach va té chirc tu véan lap

1 Doan Hong Nhung (2010), Hoan thi¢n phap lugt vé
quy hoach do thi o Vigt Nam, Nxb. Xdy dung, Ha
Noi, tr. 51.
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quy hoach; 2) ndi dung cua quy hoach da
hoan thién dan dén viéc khé diéu chinh, thay
do6i theo nhimg ¥ kién déng gop cua ngudi
dan. Hai la, Luat Quy hoach nam 2017 va
Nghi dinh s6 37/2019/ND-CP van chua lam
rd dugc ndi ham cua cac di tuong 1 “cong
dong dan cu” va “c nhén c6 lién quan” dén
quy hoach 1 nhimg d6i tugng nao? Diéu nay
da dan dén nhimg han ché trong qua trinh lay
kién vé quy hoach; theo d6, rat khé dé xac
dinh duge pham vi ldy y kién dé dam bao
mot cach tét nhat lgi ich clia nguoi dan''. Ba
la, chua quy dinh cy thé vé quy trinh thuc
hién viéc 14y ¥ kién. Didu nay dan dén nhimg
kho khin, ling ting cua co quan lap quy
hoach khi thuc hién cong téc lay ¥ kién ngudi
dan; khién cho quy trinh lay ¥ kién thiéu minh
bach, tao diéu kién phat sinh nhimg sai pham.
Trong Két ludn cua Thanh tra B§ Xy dung
ddi voi hoat dong quy hoach xay dyng dé thi
trén dia ban thanh phd Ha Noi da chi ra c6
nhiéu nguyén nhan dan dén nhimg sai pham
trong hoat dong lap, diéu chinh quy hoach,
trong d6 ¢ quy trinh liy ¥ kién cong khai
quy hoach chua dugc thyc hién day du'?.

Thit hai, vé quyén quyét dinh cia nhin
dan d6i voi quy hoach. Quyén quyét dinh ddi
vai hoat dong quy hoach cua nhan dan dugc
hiéu 13 quyén phiic quyét thong qua quy

"' Tran Vang Phi, Nguyén V& Linh Giang (2019),
“Hoan thién quy dinh vé liy ¥ kién nguai dan trong
qua trinh lap quy hoach xay dung do6 thi”, Tap chi
Nghién cieu lgp phap, 56 14, tr. 55,

12 VOV, Diéu chinh quy hoach khéng céng khai dé
tiép tay cho tham nhiing, https://vov.vn/chinh-tri/
khong-cong-khai-dieu-chinh-quy-hoach-de-tiep-
tay-cho-tham-nhung-post959449.vov, truy cédp
19/3/2023,
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hoach cuia ngudi dan trude khi trinh co quan
c6 tham quyén phé duyét. Hién nay, theo quy
dinh cua Luat Quy hoach nim 2017 va céac
dao ludt chuyén nganh, ngudi dan chu yéu
thuc hién quyén nay thong qua cac co quan
dan cir. Vi du nhu: quyén quyét dinh cac loai
quy hoach qudc gia cia Qubc héi (khoan 1
Diéu 34 Luat Quy hoach nam 2017), quyén
xem xét, thong qua quy hoach tinh cua hoi
déng nhan dan cép tinh trudc khi trinh Tha
tuéng Chinh phu phé duyét (diém i khoan 4
Pidu 16 Luit Quy hoach nim 2017),...
Trong khi d6, ngudi dan van chua ¢ quyén
biéu quyét tryc tiép déi voi bat ki du thao
quy hoach nao, ké ca nhimg quy hoach c¢6
anh huéng truc tiép dén quyén va lgi ich hop
phap cua minh. Vi du nhu, dbi véi quy hoach
str dung dét cap huyén, déy la co so dé lap ké
hoach sir dung dat hing nam cap huyén - can
ctr dé Nha nude thu hoi dat nhung phap ludt
dét dai hién hanh khong ¢ quy dinh vé viéc
ngudi dan trong pham vi quy hoach dugc
quyén xem xét quyét dinh viéc thong qua
hay phui quyét d6i véi quy hoach nay. Trong
khi d6, viéc thu hdi déat la hoat dong anh
huémg truc tiép dén quyén lgi va lam xdo
tron rat 16n ddi véi doi séng clia ngudi dan.
Trong boi canh ngudi dan duge quyén
tham gia dong gop ¥ kién d6i véi quy hoach
théng qua viéc t6 chic cude hop, hoi nghi
cia cong dong dan cu, quyén bidu quyét
théng qua quy hoach c6 thé duge bao dam
thuc hién ngay tai cac cudc hop nay. Tuy
nhién, hién nay Ludt Quy hoach nam 2017
va cac dao luat chuyén nganh c6 quy dinh vé
lay v kién nhan dan ddi véi quy hoach nhur:
Luat Xay dung nam 2014, Luat Quy hoach
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d6 thi nam 2009 va Ludt Dat dai nim
2013,... déu chua co quy dinh vé ti 1é dong
thuin dé théng qua quy hoach tai cac cudc
hop, héi nghi liy y kién cong dong déin cu.
Thue té cho thay, viéc thiéu ving quy dinh
vé ti 1é dong thuan cua nguoi dan dé thong
qua quy hoach khong chi anh huong dén
hi¢u qua thue hién QLCTT cua nhan dan ma
con khién cho quy dinh lay y kién tro' nén
mang tinh hinh thirc, thiéu thyc chat.

Thit ba, vé quyén giam sat cua nhan dan
dbi v&i hoat dong quy hoach. Khoan 1 Diéu
12 Luat Quy hoach ndm 2017 quy dinh: “Co
quan, t6 chirc, cong dong cé quvén tham gia
vy kién, giam sat hoat dong quy hoach; cd
nhén cé quyén tham gia y kién vé hoat dong
quy hoach”. Diéu ndy c6 nghia 1a ¢4 nhan
ngudi din c6 thé thuc hién cong tic giam sat
théng qua co quan, té chirc va cong dong
dén cu tai noi minh sinh séng, lam viéc. Tuy
nhién, hién nay Ludt Quy hoach nam 2017
va céc vin ban huéng dan hién nay véan chua
lam 6 va quy dinh cu thé mot s6 van dé nhu:
cong déng dan cu duge giam sat doi véi
nhirng quy hoach nao; ndi dung, hinh thirc
giam sat; viée xir li két qua giam sat dugc
thuc hién nhu thé ndo,... Py 1a nhing noi
dung can tiép tuc dwge nghién ciru hoan thién.

3.2. Trach nhiém tao diéu kién dé nhén
dan thue hién qu_l’én lam chu trice tiéFp trong
hoat dong quy hoach

Céc co quan nha nudc co trach nhiém
tao diéu kién dé nhéan dan thyc hién QLCTT
trong hoat dong quy hoach dugce quy dinh tai
Diéu 12 Luét Quy hoach nim 2017 bao gém:
co quan duge giao trach nhiém t6 chirc lap.
tham dinh, quyél dinh hoac phé duyét, thuc
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hién va diéu chinh quy hoach. Theo do,
nhimg trach nhiém nay bao gom: tao diéu
kién cho nhan déan tham gia ¥ kién, giam sat
hoat dong quy hoach va trach nhiém giai déap
céc y kién gop y ctia nhan dan.

Thiz nhat, trach nhiém tao diéu kién cho
nhan dan tham gia y kién vé quy hoach.
Khoan 1 Diéu 19 Luat Quy hoach nam 2017
quy dinh, co quan lap quy hoach c6 trach
nhiém ldy ¥ kién cac co quan, to chirc, cong
ddng, c4 nhan khic c¢o lién quan vé quy
hoach. Tuy nhién, trén thyc té, cong tac tham
vin y kién ctia nguoi dan ddi véi quy hoach
van con rat han ché. Vi du, theo khao sat cua
nhom nghién ciru thuge Hoc vién Chinh tri
quéc gia H6 Chi Minh tai gén 40 tinh thudc
cac vung, mién trén ca nudc, viée td chirc
cac budi tham vén ngudi dan, cong dong dan
cu vé quy hoach sir dung déat con nang tinh
hinh thire, chua di vao thyc chat hodc khong
t6 chirc lay v kién nhan dan; cong tac thong
tin vé nhimg cudc hop lay y kién khong day
du khién cho rit it nguoi biét dén nhimg
cudc hop nay"’.

Thir hai, trach nhiém tao diéu kién cho
nhan dan giam sat hoat dong quy hoach. Thong
tin 1a co s& quan trong nhat dé nhan dan thyc
hién quyén giam séat d6i véi hoat dong cua co
quan nha nude. Do do, dé phat huy hi¢u qua
giam sat cua nhan dan d6i vai hoat dong quy
hoach cdn bao dam quyén tiép can thong tin
vé quy hoach ctia ngudi dan. Tuy nhién, ngoai
quy dinh vé cong bd cong khai quy hoach sau
khi duge co quan c6 thim quyén quyét dinh
hodc phé duyét tai Diéu 38 thi xuyén sudt qua

15 L& Vin Chién, tldd, tr. 98.
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trinh tir xdy dung nhiém vu lap quy hoach
dén quyél dinh, phé duyét quy hoach, Luat
Quy hoach nam 2017 hoan toan khoéng co
quy dinh vé viéc cdc co quan tai khoan 3
Diéu 12 ¢6 phai cong khai hay cung cép cac
théng tin 1a can cir, co so lap quy hoach dé
nhan dan thue hién quyén gidm sat ctia minh
hay khong. Piéu nay dan dén cac thong tin
lién quan vé co s, ¢in cir 1ap quy hoach hau
nhu khéong dugce cong bd cong khai rong rii
khién cho nhan dén thiéu co s¢ dé thuc hién
quyén gidm sat mot cach hiéu qua.

Déng thoi, thuce té con cho théy, viéc
thuc hién cong bd cong khai thong tin quy
hoach chua dugce ciac co quan thuc hién déy
du, nguoi dan vin con gip rat nhiéu kho
khan khi tiép cin thong tin. Cu thé, theo Bao
cdo cua BO Xdy dung, mac du cac luat
chuyén nganh da quy dinh 16 vé trach nhiém
cong b cong khai quy hoach nhung thyc té
van ton tai nhiéu han ché nhu: viéc trung bay
thuong xuyén, lién tuc tai cac co quan nha
nudce chua duge duy tri; cap nhat tinh hinh
trién khai quy hoach dugc duyét chua thuc
hién ding quy dinh; nhidu quy hoach chi
cong bd quyét dinh ma khéng c6 ban dd cu
thé hodc chi cong bd ban dd ma thiéu cac
thong tin co ban kém theo...'* Bén canh do,
Bédo cdo Chi s6 hiéu qua quan tri va Hanh
chinh cong cip tinh (PAPI) qua cic nam
ciing cho thiy, con qua it ngudi dan biét dén

14 Din theo: Nam Phuong (2022), Cong khai quy
hoach nang hinh thirc: 'Loan’ thong tin, phat sinh
nhiing nhiéu, https://vietnamfinance.vn/cong-khai-
quy-hoach-nang-hinh-thuc-loan-thong-tin-phat-
sinh-nhung-nhieu-20180504224275195.htm,  truy
cip 18/3/2023.
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quy hoach sir dung dét tai noi minh cu tri:
ndm cao nhét ciing chi c¢6 khoang 1/5 sb
ngudi duge hoi biét vé thong tin nay trong
khi nam thap nht c6 chwa dén 12% s6 nguoi
duoc hoi tra 1di 1a ¢6 biét'”,

Thir ba, trach nhiém giai dap cac ¥ kién
cia nhan dan vé quy hoach. Khoan 4 Diéu 19
Luat Quy hoach nam 2017 quy dinh, sau khi
ldy v kién ctia ngudi din db6i voi quy hoach,
cic y kién déng gop phai duoc nghién ciru,
tiép thu, giai trinh va béo cdo cap cé tham
quyén xem xét trude phé duyét quy hoach.
Theo Nghi dinh s& 37/2019/ND-CP ngay
07/5/2019 ciia Chinh phi quy dinh chi tiét thi
hanh mot s6 diéu cua Luat Quy hoach, co
quan lap quy hoach ¢6 trach nhiém cong bd,
cong khai y kién dong gop va viéc tiép thu,
giai trinh ¥ kién déng gop bang hinh thirc
cong bé cong khai trén trang thong tin dién
tir ctia co quan lap quy hoach khi trinh thAm
dinh quy hoach (Chuong I1I). Piéu nay cho
thiy, phap luat hién hanh van chua quy dinh
cu thé vé co ché giai dap dbi voi cac v kién
dong gop cua nguoi dan. Vige don phuong
tong hop va cong bd cac thong tin tiép thu,
giai trinh ma khong c6 sy dbi thoai voi
ngudi dan dé lam rd nhimg van dé con co ¥
kién khac nhau, khong dat dugc su déng
thudn cao cua nguoi dan la chua dam bao
ding ban chét cua hoat dong giai trinh. Pong
thoi, viée cong bd cong khai viée tiép thu,
giai trinh cac ¥ kién dong gop chi dugce thuc
hién dudi hinh thirc dang tai trén trang thong
tin dién tir cua co quan ldp quy hoach la chua
da dang, chua bao dam quyén tiép can thong

IS Din theo: Lé Viin Chién, tldd, tr. 98.
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tin cua nguoi dan, dac biét la ngudi dan o
nhimg ving khéng c6 diéu kién hodc han ché
trong tiép cin cong nghé thong tin.

3.3. Nang cao nang luc thuc hién quyén
lam chu truc rié}) cua nhan dan trong hoat dong
quy hoach

Trong céac bién phap bao dam thuc hién
dan chu, ning cao nang luc lam chu cua
nhan din ludn 1a mot bién phap rét quan
trong. Theo d6, néu thé ché phap li hoan
thién, cdc co quan nha nude thyc hién ding
trach nhiém theo quy dinh nhung nguoi dan
lai khong du nang luc thue hién quyén Iam
chu ctia minh thi quyén lam chu ciing khéng
dugc bao dam diy du. Trong bdi canh trinh
do déan tri mot s6 noi & Viét Nam nhu viing
nong thon, mién nai, hai dao, bién gidi,...
con twong doi thfip. trong khi ndi dung quy
hoach lai chira nhiéu théng tin phirc tap va
mang tinh chét chuyén mén cao, nén nguoi
dan kho thé hiéu o hét duge toan bd ndi
dung dan dén viéc kho tham gia hiéu qua vao
cac hoat dong trong qua trinh quy hoach.
Diéu nay khién cho ngudi dan thudng khong
quan tdm nhidu dén viéc thyc hién quyén
tham gia trong hoat dong quy hoach'®. Bén
canh do, cong tac tuyén truyén, phé bién
phap luat, nang cao nhan thirc cua ngudi dan
chua hiéu qua khién cho mirc do sdn sang
tham gia cta ngudi dian vao hoat dong quy
hoach chwa cao, ngudi dian khong nhéan thirc
day du vé viéc thyuc hién cac quyén hop phap
ctia minh trong hoat dong quy hoach dan dén
khong c6 trach nhiém vaéi viée tham gia vao
hoat dong quy hoach.

16 Tran Vang Phi, Nguyén Vo Linh Giang, tldd, tr. 57.
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Mait khac, thyc tiéen vin hoa chinh tri &
mot sé dia phuong khong khuyén khich
ngudi dan tham gia vao doi song chinh tri -
xd hoi ciing 1a mét rao can, khién cho ngudi
dan chua thue sy tich cyce thuc hién quyén va
nghia vu tham gia vao cac hoat dong chung
ctia xa hoi, trong d6 c6 hoat dong quy hoach.
Vin kién Dai hoi X111 di nhan dinh: “Quyén
lam chu cua nhan ddn cé lic, co noi con bi
vi pham; van con biéu hién dan chi hinh
thirc...”V7. Bén canh d6, doi séng vat chat,
didu kién kinh t& - xd hoi & mot sb dia
phuong con nhiéu kho khin ciing la moét
trong nhimg nguyén nhan khién cho ngudi
dan it quan tim dén vigc tham gia vao céac
hoat dong cong cong nhu quy hoach. Bao
céo PAPI tir ndam 2011 dén nay cho thay: con
qué it y kién gop ¥ vao quy hoach, ké hoach
str dung dit tai dia phuong; tir nam 2011 dén
nay, nam co ti 1¢ ngudi co y kién gop y vao
quy hoach, ké hoach sir dung dat tai dia
phuong cao nhit ciing chi ¢6 7% (nim
2013), trong khi d6 nam thap nhat 1a 2,8%
(nam 2015), ndm 2022 chi c6 4,67%'%. Theo
tac gia Lé Vian Chién, két qua nay phan anh
thuc té “ngwoi dan chwa thue sy san sang
tham gia vao cong tac quan li xa hoi, chwa
thiee sie tich cuce thue hién quyén va nghia vu
tham gia quan i xa hoi ciia minh” ",

Dong thoi, trén thuc té viéc lay ¥ kién
cong dong dan cu vé quy hoach dugce chinh

'” Pang Cong san Viét Nam, tldd, tr. 89.

® CECODES, VFF-CRT, RTA & UNDP (2023), Chi
56 Hiéu qua quan tri va hanh chinh cong cdp tinh &
Viét Nam (PAPI) 2022: Po lwong tir kinh nghiém
thee tién cia ngieoi dan, tr. 111,

¥ L& Van Chién, tldd, tr. 98.

25




NGHIEN CUU - TRAO POI

quyén cap xa, truong thon, trudng ap, trudng
khu vire,... thuc hién bang hinh thirc hop dan
liy y kién theo quy dinh phap ludt vé thuc
hién dan chi ¢ co sd. Tuy nhién, nhing
nguoi nay lai khong phai la nguoi ¢6 chuyén
mén vé quy hoach nén kho co thé giai thich
cu thé dugc tat ca nhirng véan dé phuec tap,
chuyén mon trong ban quy hoach cho cong
dong duge 6%, Piéu nay ciing gop phan lam
giam hiéu qua cua viéc ldy y kién, anh
huong dén hiéu qua thue hién QLCTT cua
nhan dan trong hoat dong quy hoach.

3.4. Xar li vi pham trong bdo dam quyén
lam chi truc tiép cua nhdn dan trong hoat
dong quy hoach

Noi dung xir li trach nhiém, bién phap
ché tai dbi véi cac co quan, td chire, ca nhan
¢0 nhimng hanh vi vi pham phap luat trong
bao dam QLCTT cua ngudi dan trong hoat
dong quy hoach chinh la yéu té giap ngin
chidn nhimg hanh vi gdy can tr¢ viéc thuc
hién QLCTT cua nhan dan. Theo do,
Chuong V Nghi dinh s6 122/2021/ND-CP
ngay 28/12/2022 cua Chinh phu quy dinh vé
nhirng hanh vi bi xur phat vi pham hanh
chinh trong linh vire quy hoach, bao gdm:

- Vi pham vé ché do bdo cdo va cung
cip théng tin quy hoach (Piéu 70): khéng
cung cip hodc cung cap thong tin quy hoach
khéng dung hinh thirc theo quy dinh; cd ¥
cung cip sai thong tin vé quy hoach; dang tai
thong tin vé quy hoach khong ding quy dinh;
can trdr viée tham gia ¥ kién vé hoat dong quy
hoach cua co quan, td chirc, c4 nhan.

- Vi pham vé 1ap, diéu chinh quy hoach

20 Tran Vang Phu, Nguyén Vo Linh Giang, tldd, tr. 57.
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(Diéu 71): hanh vi 1ap, diéu chinh quy hoach
khong ding trinh tu, thu tuc theo quy dinh,
trong d6 ¢6 giai doan ldy v kién nguoi dan.

Bén canh dé, nhirng hanh vi vi pham
trong bao dam thyuc hién QLCTT cua nhan
dan trong timg linh vuc quy hoach chuyén
nganh cling dugc quy dinh nhu:

Trong linh viec dat dai, Piéu 207 Luat
Pat dai nim 2013 quy dinh viéc loi dung
chitc vy, quyén han lam trai quy dinh phap
ludt, vi pham quy dinh vé iy y kién, cong bd
cong khai théng tin dat dai noi chung... thi
tuy theo tinh chat, mirc d¢ vi pham s& bi xir
Ii ki luat hoac truy ctru trach nhiém hinh su.
Theo d6, tai Nghi dinh s6 43/2014/ND-CP
ngay 15/5/2014 cua Chinh phu quy dinh chi
tiét thi hanh moét s6 diéu cua Luat Dét dai,
khoan 2 Diéu 97 da quy dinh chi tiét cac
hanh vi vi pham trong hoat dong quy hoach,
ké hoach sir dung dat nhu: khéng thue hién
dung quy dinh lay v kién nhan dan trong qué
trinh 1ap quy hoach, ké hoach sir dung dat:
khong cong bd cong khai quy hoach, ké
hoach sir dung dét... Tuy nhién, hién nay Bo
luat Hinh sy nam 2015, sira ddi, bo sung
nam 2017 khi quy dinh vé toi vi pham cac
quy dinh vé quan li dat dai (Diéu 229) lai
khong dé cip nhimg hanh vi sai pham trong
hoat dong quy hoach, ké hoach sir dung dat.

Trong linh vire xay dung, do thi, Diéu 9
Nghi dinh s6 16/2022/ND-CP ngay 28/01/2022
cua Chinh phu quy dinh xir phat vi pham
hanh chinh vé xdy dung quy dinh mirc phat
tién tir 150.000.000 dong dén 200.000.000
ddng i voi ddi voi hanh vi khong ldy
kién hodc liy y kién khong ding quy dinh
cua co quan, té chirc, c4 nhan hoic cong
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dong dan cu cé lién quan vé nhiém vu quy
hoach, dd 4n quy hoach, nhiém vu quy hoach
xdy dung diéu chinh, dd an diéu chinh quy
hoach xdy dyng theo quy dinh. Piéu 10 Nghi
dinh s& 16/2022/ND-CP con quy dinh phat
tién tir 250.000.000 ddng dén 300.000.000
ddng ddi v6i hanh vi diéu chinh quy hoach
khong dung can cur, diéu kién, nguyén tic,
trinh tu theo quy dinh (bao gom cé giai doan
liy ¥ kién nhan dan). Tuy nhién, Bo luat
Hinh sy ndm 2015, sira doi, bo sung nim
2017 ciing khong c6 quy dinh lién quan dén
hinh thirc xir li nhimg sai pham trong qua
trinh 1ap, diéu chinh quy hoach xdy dung,
quy hoach d6 thi ma khong thyc hién lay ¥
kién nhan dan, khong cong bo cong khai quy
hoach gay hdu qua nghiém trong.

4. Mjt so kién nghi nhim hoan thi¢n
co ché bio dam quyén lam chu true tiép
ctia nhan din trong hoat dong quy hoach

Thir nhat, hoan thién quy dinh phap luat
vé ndi dung QLCTT cuia nhan déan trong hoat
déng quy hoach

- Som xady dung va ban hanh co ché,
chinh sach cu thé dé khuyén khich ngudi
dan, cong dong dan cu tham gia hiéu qua vao
hoat dong quy hoach. Cu thé, bén canh hinh
thire 14y ¥ kién, can tao diéu kién cho nguoi
dan tham gia cung v&i Nha nude trong xuyén
sudt qua trinh 1ap quy hoach. Theo d6, c6 thé
nghién ctru quy dinh cho phép cong dong
dan cu dugc tu 1ap quy hoach cho khu vuce
minh dang sinh song, dam bao phu hop véi
quy hoach dugc phé duyét. Diéu nay sé
khuyén khich nguoi dan, cong dong dan cu
tham gia mgt cach chu dong, tich cuc, hiéu
qua va trach nhiém hon trong qua trinh quy
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hoach, gitip quy hoach pht hop v&i nhu ciu
cua nguoi dan dia phuong. Cic nuéc nhu
Nhat Ban, Phap, Han Quéc... 1a nhitng qude
gia d3 rat thanh cong khi thyc hién quy
hoach v&i mé hinh “bottom-up” nay?*'.

- Hoan thién quy dinh vé quyén tham
gia dong gop v kién clia ngudi dan:

+ Hoan thién quy trinh 1dp quy hoach tai
Diéu 16 Luat Quy hoach niam 2017 theo
huéng thyc hién tham van ¥ kién nguoi dén,
cong dong dan cu tir sém, c6 thé ngay tir giai
doan chuan bi lap quy hoach, xdy dung
nhiém vu 1dp quy hoach. Kinh nghiém qudc
té cho thdy, viéc tham vén sém nhan déan s&
gitip hai hoa lgi ich giira cac bén (Nha nudce -
nguoi dan - nha dau tu) tir trong nhitng muc
tieu 16n va dinh huéng wu tién phat trién,
thuc dy su dong thuin trong nhan dan ngay
tir dau, ciing nhur han ché sy chi phéi cia co
quan ldp quy hoach va bao dam tinh khach
quan, thiét thuc cho quy hoach.

+ Dinh nghia cu thé vé ddi twong, pham
vi 1y ¥ kién. Theo d6, cin lam rd ndi ham
cua “cng déng dan cu”, “ca nhan co lién
quan” bao gom nhimg d6i tugng nao. Pham
vi lay ¥ kién chi bao gdm nhitng ngudi nim
trong khu vire quy hoach va bi anh hudng
true tiép bai viée thuc hién quy hoach hay lay
¥ kién ca nhimg dbi tugng c6 lién quan nam
ngoai khu vire quy hoach. Cé quan diém cho
rr?mg “doi voi bat ki dw an quy hoach nao, nén
lay ¥ kién tham gia cia nhiéu nguoi hon thay
vi mot s6 nguoi bi anh hwong truc tiép™.

2! Trin Vang Phu (2017), “Nhimg diém néi bat trong
Du thao Luat Quy hoach va cac kién nghi hoan
thién”, Tap chi Nghién ciru ldp phdp, s6 16, tr. 37.

2 Nguyén Thi Hién (2009), Sir tham gia ciia nguoi
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Tuy nhién, trén thyc té, viéc xac dinh nhirng
déi tuong bi anh hudng truc tiép ciing khong
hé dé dang, boi ndi ham cua tir “anh huéng”
rat rong, nhimg anh huéng nay cé thé bao
gbm nhimg thay déi vé méi truong, ha ti‘mg,
sinh ké, noi @,... Do d6, viée ldy y kién ca
nhimg d6i twong khong bi anh huong truc
tiép s& gay ra nhitng kho khin nhit dinh cho
co quan té chirc liy y kién. Pé dung hoa
nhitng quan diém, tic gia cho ring, nhimg
nguoi dan thuge khu vuc quy hoach va bj
anh hudng true tiép bai quy hoach nén 1a déi
tugng bat bujc cin dugc moi tham van y
kién nhung nhimg ci nhin quan tim khac
cling c6 thé tham gia cac cudc hop tham vén
ndy dé tryc tiép trinh bay y kién cua minh
néu biét duoc théng tin. Nhu vy, co quan to
chirc lay y kién cin cong khai, thong béo
rong rai vé cude hop léy y kién (bén canh
théng tin quy hoach dugc ding tai) dé nhimg
d6i twong quan tam, cam thay minh bi anh
hudng boi quy hoach cé thé chu dong tham
gia dong gop ¥ kién hiéu qua.

+ Quy dinh cu thé, chuin hoa vé quy
trinh lay y kién vé quy hoach trén co s& bao
dam nhimg nguyén tac chung nhung co thé
tao diéu kién dé cac dia phuong véin dung
linh hoat, dam bao phu hop véi dic diém cua
timg ving mién, dia phuong, timg d6i tugng
Iéy y kién. Bén canh do, tai cic cudc hop léy
y kién, can co su tham gia giam st cua dai
biéu tir cac co quan dan cir, tu phap, cac to

dan vao quy hoach va quan Ii cong vién cong cong
treomg hop nghién clew Cong vién Thong Nhat, Ha Noi.
https://moc.gov.vn/viv_layouts/1 5/NCS, Webpart.M
OC/mt_poup/Intrangweb.aspx?ldNews=51573,

truy cap 23/8/2023.
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chirc chinh tri - xa héi, doan thé nhan dan.,...
nhdm dam bao quy trinh ldy ¥ kién dién ra
minh bach. Déi véi ndi dung ldy ¥ kién cén
quy dinh tap trung lay ¥ kién déi voi nhimg
ndi dung lién quan trirc tiép dén quyén va loi
ich cia ngudi dan, dé ngudi dan dé dang
tham gia gop y. Hién nay, chi c6 Luat Dat
dai ndm 2013 la quy dinh cu thé vé ndi dung
ldy v kién bao gdm: chi tiéu quy hoach va cac
du an cong trinh thyc hién trong ki quy
hoach. Trong khi do, Luat Quy hoach nam
2017, Luat Xay dung nam 2014 va Luat Quy
hoach dé thi nim 2009 déu chua quy dinh cu
thé vé ndi dung nay, chi quy dinh chung la lay
y kién ddi véi nhiém vu va db an quy hoach.
Piéu nay giy ra nhimg kho khan nhat dinh
cho ngudi dan khi tham gia dong gop v kién.

- Pbi v6i quyén quyét dinh quy hoach
ciia nhan dan. Véi yéu cau phat huy ngay
cang tot hon QLCTT cua nhén dén, ngudi
dan cin dugc trao quyén phic quyét doi véi
nhitng quy hoach ¢6 anh hudng tric tiép dén
quyén va lgi ich hop phap ctia ban than. Day
la nhirng quy hoach din dén nhimg thay déi
vé diéu kién ha tang ki thuat, ha tang xa hoi
va méi truong tai khu vuc sinh séng cua
ngudi dan hodc nhimg thay déi lién quan dén
tai san, sinh ké cua ngudi dan nhu thu hdi
dit. Theo d6, nhitng quy hoach nay c6 thé
bao gom: quy hoach sir dung dét cap huyén,
quy hoach chi tiét xdy dung, quy hoach
chung xay dung xa, quy hoach xdy dung
diém dan cu néng thon, quy hoach phan khu
va quy hoach chi tiét d6 thi,... Déi voi quyén
phuc quyét vé quy hoach, can quy dinh cu
thé vé quyén biéu quyét cua nguoi dan va ti
1& ddng thuan thong qua quy hoach tai céc
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cude hop ldy ¥ kién cong dong dan cur véi sur
tham gia day du cua dai dién cic hé dan
thudc khu vire quy hoach. Nhu vay, can quy
dinh cu thé vé ti 1é tham gia ti thiéu cua dai
dién cac hd dan dé cude hop co thé tién hanh
biéu quyét nhim bao dam két qua biéu quyét
1a dai dién cho ¥ chi cua da sé ngudi dan.
Néu quy hoach dugc thong qua, co quan lap
quy hoach c6 trach nhiém nghién ciru, tiép
thu, giai trinh, hoan thi¢n quy hoach va trinh
co quan c6 thim quyén phé duyét. Trong
truong hgp quy hoach khong duge thong
qua, co quan ldp quy hoach hoan thién quy
hoach theo nhimg ¥ kién gop y va to chic lai
cudc hop véi cong dong déin cu dé giai trinh,
lam rd nhimg ndi dung da diéu chinh dé
cong dong xem xét quyét dinh. Quy trinh
nay c6 thé duge thuc hién nhiéu lan cho dén
khi dat duoc su df")ng thuan cao cua nhan
dan. Kinh nghiém & Nhat Ban cho thay, dé
mét ban quy hoach dugc thong qua, can lay
¥ kién cong dong rat nhiéu lan, phai dam bao
it nhdt 70% tu nguyén chap thuan®.

- DPbi véi quyén giam sat cua nhan dan
trong hoat déng quy hoach, can bo sung quy
dinh d6i voi mot sé ndi dung sau: 1) Quy
dinh rd nhimg loai quy hoach ma cong dong
dan cu dugc thyc hién giam sat truc tiép.
Dua trén ndi ham cua QLCTT cua nhan dan,
cong dong déin cu nén duge quyén thuc hién
giam sét true tiép doi véi nhimg quy hoach
do minh quyét dinh. 2) Pdi v6i ndi dung
giam sét, cong dong dan cu thyc hién giam

B Tam An (2016), Quy hoach va quan Ii d6 thi: Bai
hoc kinh nghiém tr Nhat Ban, hitps://www.acvn,
vn/quy-hoach-va-quan-ly-do-thi-bai-hoc-kinh-
nghiem-tu-nhat-ban.html, truy cip 22/3/2023.
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sat ddi véi toan bd qué trinh lap quy hoach,
lva chon té chirc tw van ldp quy hoach va
qua trinh thuc hién quy hoach,... 3) Ddi vai
hinh thirc giam sat, cong dong dan cu thuc
hién giam sat thong qua céc cudc hop liy y
kién vé quy hoach, cic théng tin, tai liéu
dugc cong khai va tiép cin dugce trong sudt
qua trinh lap quy hoach,... 4) Péi véi viéc
xir 1i két qua giam sét clia cong dong dan cu,
can quy dinh cu thé vé co quan tiép nhan
phan anh, kién nghi hodc khiéu nai, to céo
cua nguoi dan va quy trinh, trach nhiém xur li
nhimg vi pham xay ra trong hoat dong lap,
diéu chinh quy hoach. Bén canh d6, nghién
ctru quy dinh vé thim quyén cua toa an trong
viéc giam sat, xem xét huy bo hiéu luc cia
mét quy hoach, néu ¢ cin cir cho rang quy
hoach duoc lap, diéu chinh va phé duyét
khong théng qua qua trinh tham véan ¥ kién
cua nhan dan, khong nhan duoc su dong
thuan cao trong nhan dan, gy anh hudng
hodc c6 nguy co gdy anh huéng nghiém
trong dén quyén loi hop phap ngudi dan.

Thit hai, ting cudmg trach nhiém tao diéu
kién dé nhan dan thuc hién QLCTT trong
hoat dong quy hoach

- Trach nhiém tao diéu kién dé nhan dan
tham gia gop ¥ vé quy hoach: co quan lap quy
hoach, t6 chirc tu van lap quy hoach thyuc hién
nghiém tic quy dinh cua phap luat vé lay ¥
kién nhan dan, vin dung linh hoat trong 10
chirc céc budi tham van ¥ kién ctia nguoi dan
vé quy hoach tiy theo timg khu vire, dbi tuong
ldy v kién, dam bao su tham gia dong du, dai
dién cho y chi cua da ) nguol dan thude cong
dong duoc ldy y kién. Dong thoi, thue hién
cong khai, tuyén truyén rong rai thong tin vé
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nhimg cudc hop liy ¥ kién theo nhiéu hinh
thirc, bao dam moi nguoi déan tai khu vure quy
hoach déu biét dén nhimg cudc hop nay.

- Trach nhiém tao diéu kién dé nhéan dan
giam sat hoat dong quy hoach: bo sung quy
dinh vé viéc co quan ldp quy hoach khi thue
hién cong khai dy thao quy hoach dé lay y
kién, cong bd quy hoach dugc phé duyét
can phai cong khai kém theo day du céc
thong tin, ho so lién quan vé cin cir, co s&
1ap quy hoach dé nhin dan thuc hién giam
sat. Pong thoi, cdc co quan nha nude co
tham quyén, trong d6 c6 co quan lap quy
hoach, cén thuong xuyén dang tai va cép
nhat cac thong tin quy hoach va cac thong
tin lién quan dén quy hoach trén trang thong
tin dién tir cua minh; xay dung va hoan
thién hé théng dir liéu vé thong tin quy
hoach théng nhét, dé tra ciru tao diéu kién
thuén loi cho viée tiép can thong tin vé quy
hoach cua ngudi dan. Tang cudng cong tac
tuyén truyén va da dang cac hinh thirc cong
khai théng tin vé quy hoach dén cép co s&
gfm vé1 ndng cao y thirc trach nhiém cua
cac co quan, td chirc, cA nhan c6 tham
quyén trong cong b, cong khai va cung cép
thong tin vé quy hoach dén véi nguoi dan.

- Trach nhiém giai dap cac y kién cuia
nhan dan vé quy hoach: cin quy dinh thém
nhiéu hinh thirc cong bd, cong khai ¥ kién
dong gop va viéc tiép thu, giai trinh ¥ kién
doéng gép nhu: niém yét tai try so uy ban
nhan dan cép xa hodc niém yét tal tru so,
ding tai thong tin 1én cong théng tin dién tir
ctia uy ban nhan dan cip huyén c6 lién quan
dén quy hoach,... Dic biét, can bd sung hinh
thire t6 chirc déi thoai truc tiép véi ngudi
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dan vé nhimg van dé con c¢6 nhiéu y kién
khac nhau, nhirng ngi dung chua dat dugc sy
dé.ng thuan cao trong nhan dan nhu 1a mot
hinh thire bit bude khi thuc hién giai trinh
céc ¥ kién dong gop cuia ngudi dan, dam bao
dung ban chat cia hoat dong giai trinh. Cac
cudc hop giai trinh nay cé thé t chirc dong
thoi voi cude hop lay y kién cong dong dan
cur thuge khu vuc quy hoach.

Thir ba, nang cao nang luc tham gia thuc
hién QLCTT cua nhin dan trong hoat dong
quy hoach

Chinh quyén dja phuong can ting cuong
cong tac thong tin, tuyén truyén phap luat
vé quy hoach dé ngudi dan nim duge quyén
va trach nhiém cua minh trong hoat dong
quy hoach; dong thoi, thye hién hiéu qua
cong tac van dong va khuyén khich nguoi
dan tham gia tich cuc hon trong viéc dong
gop v kién va giam sat hoat dong quy
hoach. Bén canh do, cin bd sung quy dinh
cu thé vé tiéu chudn cua nguoi diéu phdi
cudc hop lay vy kién, dam bao ngudi diéu
phdi c6 di nang lyc, trinh do va hiéu biét vé
quy hoach dé dan dat qua trinh thao luan,
dong gop v kién dién ra hiéu qua. Thuc tién
tham van cong dong vé quy hoach ctia Cong
hoa Lién bang DPuc cho thﬁy, viéc luat hoa
cho phép chinh quyén dia phwong duoc
thué cac don vi doc 1ap, chuyén nghiép dé
t6 chirc tham van y kién cong dong 1a mot
kinh nghiém ma Viét Nam co thé tham
khao. Viéc nay vira giup nang cao hiéu qua
liy ¥ kién, vira gitip ngin chin nhimg hanh
vi cta t6 chirc tu vin, co quan lip quy
hoach trong viéc dinh hudng, dién giai quy
hoach, din dit qua trinh ldy y kién theo
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chiéu huéng c6 1¢i cho nhirmg nha dau tu du
an dugc trién khai theo quy hoach®.

Dong thoi, cling can khing dinh lai ring,
ndi dung quy hoach ham chira nhiéu théng
tin phirc tap, thong sé ki thuat, ban dd
chuyén nganh nén doi hoi ngudi goép v phai
¢6 kién thirc chuyén mén ¢ mic do nhat
dinh. Theo kinh nghiém tir Hoa Ky cho thay,
mac du la nude ¢6 trinh d§ dan tri cao nhung
phap luit di cho phép cong dong dan cu
trong khu vue quy hoach duge maoi luat su
dai dién cho minh tham gia budi diéu tran
(public hearing) vé quy hoach tai dia phuong®.
Do d6, can nghién ciru quy dinh cho phép
cong dong dan cu, ngudi dan thuge khu vuc
quy hoach dugc mdi nhitng chuyén gia vé
quy hoach hodc luat su dé dai dién trong cac
cudc hop lay v kién nhim bao vé tét hon
quyén va lgi ich hop phap ciia minh.

Thir tie, hoan thién quy dinh vé xir li vi
pham trong bao dam QLCTT cua nhan dan
trong hoat dong quy hoach

Theo nguyén B truong Bo Xay dung
Pham Hong Ha, viéc lay y kién ngudi dan vé
lap, diéu chinh noi dung quy hoach chua
duge quan tdm dang mirc, nhiéu truong hop
con hinh thirc 1a mot trong nhiing nguyén
nhin chinh din dén nhimg quy hoach kém
chét luong trong thoi gian qua. Do dé, viée

 Roland Fritz, Vii Hoai Dic, tldd, tr. 58.

25 Ninh Thi Hién (2018), Phdp ludt vé trao quvén sic
dung dat tie Nha meée cho cdc chi thé kinh doanh
bat dong san tai Vigt Nam, Nxb. Cong an nhan dan,
Ha Noi, tr. 192.

26 Chau Nhu Quynh (2020), B¢ irwcng Xdy dung giai
trinh i do quy hoach d6 thi kém chat lwong,
https://dantri.com.vn/bat-dong-san/bo-truong-xay-
dung-giai-trinh-li-do-quy-hoach-do-thi-kem-chat-
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cu thé hoa trach nhiém hinh sy cua cic ca
nhan c6 tham quyén trong truong hop khong
thuc hién viéc tham vén y kién cua nguoi
dan, cong dong dan cu thudc khu vuc quy
hoach dan dén quy hoach thiéu tinh kha thi,
kém chét lugng 1a yéu cau cdp thiét. Boi
nhimg quy hoach kém chét lugng khong chi
anh huéng nghiém trong dén quyén loi cua
ngudi dan ma con kim ham sy phat trién cia
dat nude, giy ra nhimg hé luy rit nghiém
trong cho xa hoi vé 1au dai.

Dong thdi, bén canh viée xem xét trach
nhiém ctia ngudi ¢6 thim quyén, can bé sung
cac quy dinh vé trach nhiém bdi thudng cua
Nha mirée trong Luat Quy hoach, Luat Dét
dai, Luat Xay dung, Luat Quy hoach d6 thi
va Ludt Trach nhiém bdi thuong nha nuéc
dbi voi nhirng thiét hai ma quy hoach kém
chat lugng, quy hoach treo gay ra cho nguoi
dan. Nhan dan 1a chu nhan cia dit nudc
nhung nhimg quy hoach treo, du én treo
trong thoi gian qua da khién cho cude song,
sinh ké cua khong it ngudi dan, ho gia dinh
bi x40 tron; trong nhiéu truong hop, ngudi
dan bi mat di chd & 6n dinh, khong thé sira
chira nha ctra, dét canh tac phai bo hoang, roi
vao canh déi nghéo,... Do do, viéc xem xét
boi thudng thiét hai cho nhitng ngudi dan, ho
gia dinh b1 anh huwong bdi nhirng quy hoach
kém chat lugng ciing la mot yéu cau quan
trong trong bao dam QLCTT cua nhan dan.

Théng qua viée phan tich thyc trang quy
dinh phap luat hién hanh va thyc tién thuc
thi phap ludt cho thiy, QLCTT cua nhin din

luong-20201109210132508.htm, truy cip
20/8/2023.

31




NGHIEN CUU - TRAO POI

trong hoat dong quy hoach hién nay chua
duoc bao dam day du. Nhan dan chua dugc
trao quyén quyét dinh doi voi quy hoach, dac
biét 1a nhitng quy hoach anh huong truc tiép
dén quyén va lgi ich hop phap, chinh dang
cua minh; quyén tham gia vao hoat dong quy
hoach lai chi dugc thyc hién chu yéu duoi
hinh thirc dong gop ¥ kién nhung quy dinh
va cdc diéu kién bao dam lai ton tai nhiéu
han ché; quyén giam sat thi chi méi dimg lai
& nguyén tic chung ma chua cé nhimg quy
dinh hudéng dan cu thé. Trong khi do, cac co
quan co thdm quyén ciing chua thyc hién hét
trach nhiém trong viéc tao diéu kién dé nhan
dan thuc hién QLCTT trong hoat dong quy
hoach. Vi vay, trudc yéu cau tiép tZlc xay
dyng va hoan thién Nha nuéc phap quyén xa
hoi chu nghia cua nhan dan, do nhédn dan, vi
nhan dan theo tinh than Pai hgi XIIT va Nghi
quyét sé 27-NQ/TW, hoan thién co ché bao
dam QLCTT cua nhan dan trong hoat dong
quy hoach 1a mdt yéu cau khach quan, tt
yéu dit ra. Tir do, tiép tuc phat huy va mé
rong vai tro cua nhan dan trong viéc quyét
dinh nhimg vén dé trong dai cua dat nudc,
dia phuong; nang cao chét luong quy hoach;
tang cuomg dong thudn xa hoi; phong chéng
tham nhiing, tiéu cuc trong hoat dong quy
hoach; bao vé quyén va lgi ich hop phap,
chinh dang cua nhan dan./.
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