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MOT 50 VAN BE VE DUONG NHIEN GONG NHAN BAN AN, QUYET DINH
VE HON NHAN VA GIA BINH CiA TOA AN NUGG NGOAI TAI VIET NAM

ThS. VO HUNG PAT"

Tom tat: Trong tinh hinh thé gidi hién nay, viéc m réng quan hé hop tc quéc 1 la xu thé tat yéu. Thong
qua cdc chinh sach héi nhdp, Viét Nam da dat duoc nhiéu budc tién trong phét trién vé kinh t&, chinh tri, xa
héi. Viéc cong dan Viét Nam két hén véi nguoi nude ngoai hay viée vo' chdng 1a nguoi nude ngoai sinh s&ng
va lam viéc tai Viét Nam da tr nén pho bién. Sur xuat hién nhing quan hé hon nhén va gia dinh ¢6 yéu to
nudc ngoai dan dén yéu cau rh;er thue réng can phai c6 céc quy dinh phu hop dé giai quyet khi c6 tranh chap
xay ra. VoI nguyén tac binh dang va tén trong chi quyén, nhimg ban an, quyét dinh vé hén nhan va gia dinh
cla Toa an nudc ngoai chi ¢6 hiéu luc tai Viét Nam khi duoc Viét Nam cng nhan. Tuy nhién, trong mét s6
trong hop déc biét, cde ban dn, quyét dinh ndy sé dugc duong nhién céng nhan tai Viét Nam. Bai viét tap
trung nghién ctu mot s6 van dé vé duong nhién cong nhan ban én, quyét dinh vé hdn nhan va gia dinh cla
Toa an nudc ngoai tai Viét Nam.

Tir khoa: duong nhién cong nhan; hén nhan va gia dinh; tu phdp quéc t&; Toa an nude ngodi; t6 tung
dan su.

Ngay nhan bai: 13/4/2021; Ngay hoan thanh bién tap: 14/02/2022; Ngay duyét dang bai: 02/3/2022

Abstract: In the current world situation, the expansion of international cooperation is an inevitable trend.
Through integration policies, Vietnam has made many progress in economic, political and social development.
It is common for Vietnamese citizens to marry foreigners, or for their foreign spouses to live and work in
Vietnam. The appearance of marriage and family relations with foreign elements leads to a practical requirement
that there should be appropriate regulations to settle arised disputes. With the principle of sovereign equaliy,
Judgments and decisions on marriage and family by foreign Courts are only valid in Viethnam when they are
recognised by Vietnam's agencies. However, in some special cases, these judgements and decisions will be
automatically recognised in Vietnam. The article focuses on studying some issues of automatically recognising
judgements and decisions on marriage and family of foreign Courts in Vietnam.

Keywords: automatic recognition; marriage and family; international private law; foreign Court; civil
procedure.

Dbit van dé

Trong giai doan hdi nhap hién nay, cung
vai nhiéu quan hé khac, quan hé¢ hon nhan
va gia dinh ¢6 yéu t6 nudc ngoai dién ra
rdt phd bién. Trong doi séng gia dinh, c6
thé phat sinh nhiéu vdn dé phap 1y can dugc
gidi quyét, ching han nhu vigc phan chia
tai san trong thoi ky hon nhén, cap duong,
xac dinh cha, me cho con, hay tham chi la
ly hon. Do ¢é yéu td nudc ngoai, nén cac
véin dé nay hoan toan cé thé duoc gidi quyét
bdi co quan ¢6 thdm quyén cla quic gia
khac. Tur d6, mot nhu cau dugce dat ra la cac
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ban an, quyét dinh ctia Toa an hodc mot sO
co quan khac clia nudc ngoai can duge
cong nhin va cho thi hanh tai Viét Nam.
Trong bai viét nay, tac gia se tap trung vao
mot truong hgp kha dédc biet, do la truong
hop cac ban an, quyét dinh ctia co quan c6
thim quyén clia nudc ngoai s& duong nhién
duoc cong nhan tai Viét Nam.

1. Khai niém vé duong nhién cong nhan

Viéc cong nhan va cho thi hanh ban an,
quyét dinh vé dan su noi chung va ban an,
* Giang vien Bo mon Tu phap quéc té - Luat So sénh, Khoa
Luat Quéc té, Truong Pai hoc Luat TP. H& Chi Minh.
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quyét dinh vé hon nhan va gia dinh
(HNGD) noi riéng ctia Toa an nudc ngoai
¢6 ¥ nghia quan trong, nhim b&o dam kha
niang thi hanh cac ban dn, quyét dinh ciia
co quan tai phin nudc ngoai, bao dam
quyén lgi hop phéap ctia ngudi duge thi hinh
an ctng nhu trdnh tinh trang cing mot vu
viéc, nhumg lai bi xét xt hai lan. Tuy nhién,
nhu da dé cap, vi méi qudc gia déu c6 chi
quyén, nén ho c6 quyén xem xét dé quyét
dinh c6 cong nhan ban an, quyét dinh ctia
nudc khac hay khong. Piéu nay dugce thuc
hién thong qua mot thi tuc goi la cong nhan
va cho thi hanh ban an, quyé€t dinh ctia Toa
an nudc ngoai. Nhu vay, cé thé thdy, khong
phai ban an nao cta co quan tai phan nude
ngoai cting ¢6 thé duge cong nhan va cho
thi hanh tai mot quoc gia khac.

Tai Viét Nam, cach ti€p cén ciing tuong
tu khi ching ta cting quy dinh vé cac thu
tuc dé cong nhan va cho thi hanh ban én,
quyét dinh ctia Toa an nudc ngoai. Tuy
nhién, ching ta c6 dua ra mot truong hop
déc biét goi la “duong nhién cong nhan™'.
Phap luat Vigt Nam hign nay chua giai
thich nhu thé nao la “duong nhién”, tuy
nhién, véi quy dinh tai khoan 1 Diéu 427
Bo luat To tung dan sy (BLTTDS) nidm
2015, ¢6 thé hiéu la, nhimg ban é&n, quyét
dinh nay s€¢ mic nhién co hiéu luc tai Viét
Nam ma khong can phai trai qua thi tuc
dugc Toda an Viét Nam cong nhan nhu
nhimg ban an, quyét dinh khac.

Quy dinh nay ¢6 thé xudt phat tir cac diéu
udc quoc té (DUQT) ma Viét Nam la thanh
vién. Chéng han, trong mot sd hiep dinh
twong tr¢ tw phap (TTTP) gita Viét Nam
va cdc nude, thi ¢6 nhimg ban an, quyét
dinh s& duoc cong nhan ma khong can phai
cé mot thi tuc t6 tung diic bigt nao’. Ngoai

ra, mot s0 PDUQT c¢o6 tinh tham khao cao
trong vin dé cong nhian va cho thi hanh
ciing c6 quy dinh vé van dé nay. Ching
han, Nghi dinh s6 1215/2012 cta Lién
minh chau Au ciing cho ring, nhimg phan
quyét ctia Toa an mot nudc thanh vién se
dugc cong nhan tai nudc thanh vién khac
ma khong doi hoi mot thi tuc dic biét nao’.
Hay Cong udc vé Cong nhan va cho thi
hanh ban an, quyét dinh ctia Toa an nude
ngoai vé dan su, thuong mai ctia Hoi nghi
Lahay cting quy dinh tuong ty'. Tuy nhién,
c6 mot van dé la, trong cac diéu ude noi
trén, “khong yéu cau mot thu tuc dic bict
nao” khong dong nghia voi viéc duong
nhién s& ¢6 higu luc tai quoc gia khac ma
khong qua bat k¥ thi tuc nao. Thyc t€, cic
diéu udc van yéu cau cic bén lién quan phai
lam thii tuc dé xin cong nhan, mic du khong
gay kho6 khan, nhung Toa an hodc co quan
c6 thdm quyén vin phai xem xét mot s6
yéu t6 dé ra quyét dinh cong nhan hay
khong®. Noi chinh xdc hon, viéc quy dinh
1 Piéu 431 BLTTDS nam 2015.

2 Piéu 20 Hiép dinh TTTP trong linh vuc déan su gitra Cong
hoa xa hoi chl nghia Viét Nam va Vuang quéc Cam-pu-chia;
Diéu 51 Hiép dinh TTTP va phdp ly vé cac véan dé dan su va
hinh sur gitta Cong hoa xa héi chi nghia Viét Nam va Lién
bang Nga; Diéu 42 Hiép dinh TTTP va phép Iy vé cac van dé
dan su va hinh su giira Cong hoa xa hoi chl nghia Viét Nam
va Mong Co.

3 Article 36 Regulation (EU) No 1215/2012 Of The European
Parliament And Of The Council Of 12 December 2012 On
Jurisdiction And The Recognition And Enforcement Of
Judgments In Civil And Commercial Matters: “A judgment given
in a Member State shall be recognised in the other Member
States without any special procedure being required”.

“ Article 4.1 Hague Convention On The Recognition And
Enforcement Of Foreign Judgments In Civil Or Commercial
Matters 2018.

% Article 37, 38 Regulation (EU) No 1215/2012 Of The
European Parliament And Of The Council Of 12 December
2012 On Jurisdiction And The Recognition And Enforcement
Of Judgments In Civil And Commercial Matters; Article 7, 12,

13 Convention Cn The Recognition And Enforcement Of
Foreign Judgments In Civil Or Commercial Matters 2019.
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rang “khong yéu ciu mot thi tuc dic biét
nao” nhiam thé hign nguyén tic thién chi
trong viéc cong nhan, chir khong phai la
khong thuc hién bat ki thii tuc nao.

2. Nhimg ban 4n, quyét dinh vé hon nhan
va gia dinh ciia nuoc ngoai thude doi tugng
¢6 thé duoe duong nhién cong nhan

Theo quy dinh tai khoan 1 Diéu 431
BLTTDS niam 2015, nhimg ban an, quyét
dinh dan sy né1 chung ctia Toa an nudc
ngoai muon duge duong nhién cong nhan
thi gitta nudc da tuyén ban an, quyét dinh
va Viét Nam phai c6 PUQT. Tuy nhién, néu
d6 la nhimg ban an, quyét dinh vé HNGD,
thi theo quy dinh ciia khoan 2 Diéu 431,
ching vin dugc duong nhién cong nhan,
di chua c6 PUQT. C6 thé ndi, day la mot
quy dinh nhdm bao vé quyén lgi cla céc
chii thé trong su phd bién clia cac quan heé
HNGD c¢6 yéu t6 nuoc ngoai hién nay.

Mot diém cin chi y trong BLTTDS nam
2015, d6 1a, ngoai cac ban an, quyét dinh
HNGBD ctia Toa an, thi Bo luat con mé rong
doi twong dwge duong nhién cong nhan doi
vGi cac quyét dinh HNGD cia co quan khéc
c6 thdm quyén ctia nudc ngoai. Tic la, cac
quyét dinh nay khong phai ctia Toa an,
nhung vain c6 thé duge duong nhién cong
nhan tai Viét Nam®. Diéu nay rit phu hop
voi thue té, bai 1e, theo mot s6 quoc gia, thi
thdm quyén giai quyét mot s6 van dé vé
HNGD khong chi thudc vé Toa dn, ma con
clia cic co quan khiac. Ching han vu viéc
sau day:

Ngay 11/3/2004, chi Nguyén Thi H
(quoc tich Vigt Nam) dang ky két hon vai
anh S ¢6 qudc tich Pai Loan (Trung Qudc)
tai ij ban nhan dan thi xa Vinh Yén, tinh
Vinh Phuc. Sau d6, do cudc song gitra hai
vo chdng khong hanh phiic, chua c6 con
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chung va thuong xuyén bat dong y kién,
hai vg chong da dong y thoa thuan ly hon.
Ngay 16/02/2006, hai vg chong duge nguoi
lam ching va Cht nhiém co quan ho tich
thi trdn Bdc Cang, huyén Vian Lam, Dai
Loan (Trung Quoc) cong nhan théa thudn
ter nguyén ly hon ciin cir vao Bieu 1050 cia
B0 luat Dan sy Pai Loan (Trung Quoc). Ban
thoa thuan ly hon nay da duoc chuyén dén
So Sw vu hanh chinh ho tich thi trin Bic
Cang, huyén Vian Lam, Pai Loan (Trung
Qudc) va chi Nguyén Thi H da duge S& Su
vu hanh chinh ho tich cdp Gidy chitng nhan
cam két sy thuc ly hon ngay 03/3/2008.
Ngay 17/4/2008, Vu Phap luat quoc €, Bo
Tu phap nhan duge don yéu cau cong nhan
va cho thi hanh tai Vigt Nam quyét dinh ly
hon cia S& Su vu hanh chinh Pai Loan
(Trung Quoc) cta chi Nguyén Thi H. Sau
d6, Bo Tu phap da lam Cong ham so
64/BTP-PLQT giri Vin phong Kinh t& va
Vin héa Pai Bic tai Ha Noi va dé nghi co
quan nay cung cdp thong tin phap luat vé
ly hon ctia Pai Loan (Trung Qudc), dic biét
la, cac quy dinh vé thuan tinh ly hon gitra
nguoi nude ngoai voi nguoi ban dia tai Dai
Loan. Ngay 09/6/2008, Van phong Kinh t&
va Vin hoa Dai Bic tai Ha Noi da c¢6 Cong
ham trd 161 Vu Phédp luat quoc t&€, Bo Tu
phap. Theo d6, quy dinh vé thuan tinh ly
hon gitta nguoi nudc ngoai voi nguoi Dai
Loan tai Pai Loan dugc quy dinh tai cac
diéu 1049, 1050, 1052 ctia Bo luat Dan su
ctia Dai Loan (Trung Qudéc). Theo cac quy
dinh nay, thi viéc ly hon tr nguyén gitta vor
va chong la duge phép. Hai bén trr nguyén
ly hon va théa thuan véi nhau biang vin
ban c6 chir ky cta hai nguoi lam chimg tré

¢ Khoan 2 Diéu 423, khoan 2 Diéu 431 BLTTDS nam 2015.

Tap chi
TOA AN NHAN DAN




PHAP LUAT - THUC TIEN

lén va phai dang ky tai phong hé tich dia
phuwong. DaGi chiéu véi quy dinh néu trén,
thi vigc thda thudn ly hon gitra chi Nguyén
Thi H va anh S da duoc thyc hién ding theo
tht tuc quy dinh cia Bo ludat Dan sy Dai
Loan (Trung Qudc).

Phap luat nhiéu nudc trén thé giéi nhu:
Luét Tu phap quoc € cta Bi ngay 16/7/2004;
Ludt Tu phap quoc t€ clia Bulgaria ngay
04/5/2005, ho#ic cac CUQT tiéu biéu nhw
Cong woc La Hay ngay 01/02/1971, Nghi
dinh Chau Au vé Thim quyén va cong
nhan, cho thi hanh cac phan quyét vé
thuong mai va dan sy nam 2012’,... quy dinh
pham vi cong nhan va cho thi hanh bao gom
cd nhimg quyét dinh cla cic co quan khic
ngoai Toa an. Tuong tu, trong céc hiép dinh
TTTP gitra Viét Nam véi cac nudc®, ngoai
ban an, quyét dinh dan sy cta Toa dn nudc
ngoai con cong nhan va cho thi hanh mot
s0 vin ban khac khong phai do Toa an nudc
ngoai ban hanh dé giai quyét cac vin dé
dan su. Do do, vé1 quy dinh méi nay,
BLTTDS nam 2015 da giip cho ban an,
quyét dinh nudc ngoai dugc xem xét cong
nhan toan di¢n hon, phu hgp vdi thong 1é
quéc t&, cting nhur cic diéu ude ma Viét Nam
la thanh vién.

Tém lai, nhimg ban an, quyét dinh vé
HNGD thudc déi tugng duge dwong nhién
cong nhan ¢6 thé la ban an, quyét dinh do
Toa an hodc co quan khac ctia nudc ngoai
ban hanh. Dong thoi, nude da tuyén ban én
hodc quyét dinh d6 va Viet Nam c6 thé ¢
hodc chua c6 BUQT.

3. Diéu kién dé duoc dwomg nhién
cong nhan

3.1. Theo cdc hiép dinh tuwong tro tw phap

O phén trén, ching ta da xem xét nhimg
ban an, quyét dinh thuoc d6i tugng co thé
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dugc duong nhién cong nhan. Tuy nhién,
khong c6 nghia la tdt ca nhimg ban an,
quyét dinh nay déu duge cong nhan mot
cach duong nhién, ma ching phai dap img
nhtmg diéu kién nhét dinh. Trong trudong
hop c6 higp dinh TTTP gitra Viét Nam va
nudc da tuyén ban an, quyét dinh vé
HNGD, néu muon duge duong nhién cong
nhan, thi ban an, quyét dinh do phai déap
tmg day du cac diéu kién sau day:

Thit nhdt, ban an, quyét dinh vé HNGD
d6 phai 1a ban an, quyét dinh khong mang
tinh tai san hodc khong ¢6 tinh chat thi hanh.

Trong cac hiép dinh TTTP, ban an, quyét
dinh thong thuong chia ra lam hai loai. D6
la ban an, quyét dinh c6 tinh tai san va khong
mang tinh tai san. Vi du, theo Diéu 51, Diéu
52 Hiép dinh TTTP gitta Viet Nam va Lién
bang Nga nam 1999, thi cac vu kién khong
mang tinh chat tai san bao gom: “I. Ban
an, quyét dinh da cé hiéu luc phap ludt vé
cdc vu kién dan sw khong mang tinh chdt
tai san do Toa an cia Bén ky két nay tuyén
ditoc cong nhan trén lanh thd cia Bén ky
két kia...; 2. Quyét dinh vé nhitng vu kién
hon nhan, gia dinh khong mang tinh chdt
tai san cia cac co quan khac, khong phai
la Toa an”. Con quyét dinh vé céc vu kién
mang tinh chat tai san bao gdbm: “Bdn dn,
quyét dinh cia Toa an vé cdc vu kién dan
su; Phdn boi thieong thiét hai do t6i pham
gdy ra trong ban an, quyét dinh hinh sw
cia Toa an; Thoa thudn ctia cdc dieong suw

" Diéu 3 Nghi dinh quy dinh “Toa an" dugc hiéu bao gém
nhing co quan khac c6 chic nang giai quyét cac van dé
thuéc pham vi Nghj dinh, tuy theo phap luat tung nudc.

% Hiép dinh TTTP gia Viét Nam vdi Lién bang Nga nam
1999, Hiép dinh TTTP gira Viet Nam véi Mong C6 nam
2000, Hiép dinh TTTP gidta Viet Nam véi Cong hoa Belarut
nam 2000....
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tai phién toa vé giai quyét vu kién dan sw
mang tinh chdr tai san duoc Toa dn cong
nhdn va vdan ban céng chimg cé hiéu luc
thi hanh theo phap ludt ciia Bén ky két noi
duoc cong ching”. Hiép dinh TTTP gitta
Viét Nam va Mong C6 nam 2000 ciing ¢6
cach phan chia vé ban an, quyét dinh cua
Toa an nudc ngoal tuong twr nhu trén.

Ciing co6 truomg hop, viéc phan biét cac
loai ban an khong dua vao tinh tai san ma
dua vao tinh chat ¢6 cin phai thi hanh hay
khong’. Ching han nhuw: Quyét dinh ly hon
ma khong giai quyét van dé tai san chung,
con chung hay cdp dudng cia vg chong;
ban an, quyét dinh vé viéc hily két hon trai
phap luat hodc cdng nhan quan h¢ hon
nhan gira nam va ni; ban an, quyét dinh
xdc dinh cha, me cho con hodc xac dinh
con cho cha, me... thi khong mang tinh tai
san va khong can phai thi hanh. Nhung bén
an néu c6 giai quyét tranh chiap vé tai sin
gitta vgr chong, thi can phai thi hanh thi ban
an mdi c6 gia trj trén thyuc €.

Trong d6, chi nhitng ban an, quyét dinh
khong mang tinh tai san hoic khong co tinh
chat thi hanh méi da diéu kién dé cong nhan
mot cach duong nhién. Nhu tai khoan 2
Diéu 51 Hiép dinh TTTP gitta Vigt Nam va
Nga quy dinh: “Quyét dinh vé nhimg vu
kién hoén nhdn, gia dinh khong mang tinh
chdt tai san cua cac co quan khdac, khong
phai la Toa an, cia Bén ky két nay... co thé
duwor cong nhdn ma khong cdn phai c6 mot
thii tuc 16 tung ddc biét nao vé cong nhan,
néu phap ludt ciia Bén ky két noi quyét dinh
cdn dupc cong nhdn cho phép”. Hay Dicu
42 Hig¢p dinh TTTP gitra Viet Nam va Mong
C6 quy dinh: “Cdc quyét dinh da c6 hi¢u
luc vé cdac vin dé dan swe (bao géom ca lao
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dong) va gia dinh khéng mang tinh chdt
tai san do co quan tw phap, co quan ho tich,
ciing nhw co quan giam ho va tro tda cia
Bén ky két nay da ra, dieoc cong nhdn trén
lanh thé cia Bén ky két kia ma khong cdan
xét xi tiép...”".

Nhu vay, c6 thé thdy, viéc phan biét céc
loai ban an, quyét dinh nhu trong cac hiép
dinh nhim muc dich ro rang la xay dung
mot trinh ty, thi tuc hop ly d6i véi tinh chat
cua timg loai ban an, quyét dinh. Néu ban
an khong lién quan dén tai san hay khong
can phai thi hanh thi ¢6 thé hiéu né c¢6 tinh
chat don gian hon, khong anh hudng Ién
dén céac chii thé khac, do d6 n6 c6 thé duge
duong nhién cong nhan. Con véi nhimg ban
an lién quan dén tai san, lién quan tryc tiép
dén nghia vu tai chinh ctia céc bén, thi viéc
cong nhin hay khong phai dugc xem xét
mot cich cédn trong hon thong qua thi tuc
xin cong nhan va cho thi hanh.

Thi¢ hai, dé dugc duong nhién cong
nhén thi ban an, quyét dinh hon nhin va
gia dinh d6 phai khong roi vao céc truong
hogp tir choi cong nhan'’. Thong thudomg do
la cac trudong hop nhw: thuoc thdm quyén
rieng biét cha nwéc dugc yéu cau cong
nhin hay tai nuéc d6 da c6 ban an, quyét
dinh khac da c6 hiéu luc.

3.2. Theo phap ludt Viét Nam

Theo phap luat Viet Nam, dé duge duong

9 Khodn 2 Diéu 41 Hiép dinh TTTP gilta Vigt Nam va Ucraina:
“Cdc Bén ky két ciing cong nhan trén lanh thé nudc minh, ma
khong cdn qua tha tuc 6 tung dac bigt nao, nhiing quyét dinh
ctia Co quan tu phép vé cac van dé dan su ma theo tinh chét
khong can phai thi hanh'.

"0 Pjéu 51 Hiép dinh TTTP va phap |y vé céc van dé dan su va
hinh sur gita Céng hoa xa hoi chi nghia Viét Nam va Lién
bang Nga; Diéu 42 Hiép dinh TTTP va phép ly vé céc van dé
dan sur va hinh su gila Cong hoa xa hoi chl nghia Viet Nam
va Mong o
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nhién cong nhan, ban an, quyét dinh vé
HNGD phai dap tmg hai diéu kién sau:

Thit nhdt, ban an, quyét dinh d6 phai la
ban an, quyét dinh HNGD “khong cé yéu
cau thi hanh tai Viét Nam” theo Diéu 431
BLTTDS niam 2015. Vay, nhu thé nao la
ban an, quyét dinh vé HNGD “khong c6
yéu cau thi hanh tai Viét Nam™?

Theo cach hiéu ctia mot 86 nguoi tién
hanh 6 tung, quy dinh nay c6 thé hiéu la
ban an, quyét dinh hon nhan va gia dinh
ma nguoi duge thi hanh khong nop don
yéu cau cong nhan va cho thi hanh tai Viét
Nam''. Cach hiéu nay kha sat véi cau chir
ctia quy dinh trén. Tuy nhién, néu hiéu
theo cach nay, thi c6 mot sd bat ciap xay
ra. Ddu tién, lam sao dé biét 1a khong c6
yéu cau thi hanh tir nguoi dugce thi hanh.
C6 thé tai thoi diém dang xem xét thi chua
¢6 don yéu cdu, nhung khong cé gi bio
dam sau d6 bén kia khong cé don yéu cau
cong nhan va cho thi hanh tai Viét Nam
do6i véi ban an, quyét dinh HNGD cua co
quan nudc ngoai. Vay, dé chic chidn khong
¢6 don yéu cau thi chi c6 thé cho hét thoi
hiéu, cu thé 1a 03 nim ké tir thoi diém ban
an, quyét dinh d6 c6 higu luc'?. Nhu vay,
viec duong nhién cong nhian vdi y nghia
tao thuan lgi cho quéa trinh cong nhan tré
nén vo nghia. Bén canh d6, cich hiéu nay
din dén nhtmg ban 4n, quyét dinh vé
HNGD lién quan dén tai san cé thé duong
nhién dugce cong nhan. Chang han, hai vo
chéng ly hon & nudc ngoai va c6 tranh
chap vé tai san. Tai san dang cd tai Viét
Nam, nhung khong c¢é yéu ciu cong nhan
va cho thi hanh tai Viét Nam. Vay, véi
cach hiéu nay, thi sau 03 nim, ban an ly
hon d6 c6 thé duge duong nhién cong
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nhan tai Viét Nam ma khong qua thi tuc
xem xét ciia Toa an. Piéu nay din t6i su
mau thufn trong nguyén tic cong nhan,
cho thi hanh va ciing khong bdo dam
quyén loi cha cic bén lién quan.

Do d6, ching ta nén hiéu bén an
“khong c6 yéu cau thi hanh tai Vigt Nam”
la ban an, quyét dinh HNGD khong mang
tinh chat thi hanh, hay ¢6 thé néi 1a, nhimg
ban an, quyét dinh khong cdn phai thi
hanh. Cach hiéu nay mang ding ban chét
clia viéc phan bigt cac loai ban én, quyét
dinh ctia co quan nudc ngoai nhw da phan
tich & muc trén va cting phu hop véi cic
quy dinh trong Hiép dinh TTTP ma Viét
Nam la thanh vién. Pong thoi, cach ti€p
can nay khong phu thudc vao viéc c6 nop
don yéu céau thi hanh hay khong, nén s&
khic phuc cac han ché cta cach hiéu thir
nhdt. Tuy nhién, day lai la cach hiéu ¢
phdn chua sat véi cau chr cia quy dinh
trén, khi€n cic co quan ti€n hanh to tung
hoi ling ting trong viéc ap dung. Hon nira,
néu xét mot cach logic, néu ban an, quyét
dinh vé HNGD d6 da khong mang tinh
chdt thi hanh, thi né s& khong cén thi hanh
& bat ky dau chit khong riéng tai Viét
Nam. Trong khi d6, biéu 431 BLTTDS
nam 2015 lai nhdn manh la khong c6 yéu
cau thi hanh “tai Viét Nam”.

Nhu vay, ¢6 thé thdy, cach quy dinh clia
BLTTDS nam 2015 hién nay vé vin dé nay
chua dwgc 1o nghia va cin duoc stra doi dé
phit hop véi thuce t€ ciing nhu muc dich diéu

"' Nguyén Thi Thuy Dung, M6t s6 bat cap trong thi tuc cong
nhén va cho thi hanh ban &n, quyét dinh cla Toa an nudc
ngoai tai Viét Nam, https://fdvn.vn/mot-so-bat-cap-trong-thu-
tuc-cong-nhan-va-cho-thi-hanh-ban-an-quyet-dinh-cua-toa-
an-nuoc-ngoai-tai-viet-nam/, truy cap ngay 09/12/2021.

2 Piéu 432 BLTTDS nam 2015.
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chinh. Cu thé, thay vi quy dinh ban an, quyét
dinh “khong c6 yéu ciu thi hanh tai Vigt
Nam” thi chi cin quy dinh la ban an, quyét
dinh vé HNGD khong can phai thi hanh
hodc khong c6 tinh chat thi hanh.

Thii hai, ngoai viec xac dinh ban an,
quyét dinh HNGD khong c6 yéu cau thi
hanh nhu da néu thi con phai dap ing diéu
kién la khong c6 don yéu cau khong cong
nhan ban an, quyét dinh d6". Quy dinh nay
la rat cn thiét dé bao dam ring, viéc cong
nhan khong anh hudng dén quyén loi cia
cht thé khac. Trong truomg hop duong su,
nguoi ¢6 quyeén, lgi ich hop phap lién quan
hogic ngudi dai dién hop phap cua ho thiy
ring, ban an, quyét dinh vé HNGD nudc
ngoai ¢ sy vi pham vé trinh tr to tung,
ching han nhu khong duge trieu tap mot
cach hgp phap... thi ho c6 quyén nop don
dé yéu ciu khong cong nhan ban an, quyét
dinh vé HNGD d6. Tuy nhién, giéng nhu &
trén, mot van dé dat ra la, lam sao dé chic
chin ring khong c6 don yéu cdu khong
cong nhan. Puong nhién, chi ¢6 thé khing
dinh diéu nay néu hét thoi hi¢u, cu thé 1a
06 thang ké tir ngay ban an, quyét dinh c6
hiéu luc!. C6 nghia ring, trong 06 thang do,
dlit mudn duge cong nhian sém hon, nhimg
ngudi lien quan ciing khong thé lam gi khac
ngoai viec chor doi. Béi ho khong thé nop
don yéu ciu cong nhan va cho thi hanh va
cing khong thé khéi kién lai vy viéc do tai
Viét Nam. Mac do BLTTDS nam 2015 da
c6 tinh tach rieng mot thi tuc yéu cau khong
cong nhan ban an khong c6 yéu céu thi hanh
véi thoi hieu ngin hon la 06 thang, nhung
06 thang ciing la mot thoi gian cho doi khong
hé ngin trong mot s6 truomg hop. Do do, nén
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ching, BLTTDS nim 2015 nén bd sung mot
thi tuc vé& yéu ciu cong nhan ma khong di
kem v6i thi hanh dé cac chi thé co thé chil
dong trong viéc xin cong nhén.

4. Viéc cong nhan duoc thue hién nhw
thé nao

Nhu da phan tich & trén, ban an, quyét
dinh vé HNGD dugc duong nhién cong
nhan thi khong cin phai trdi qua thi tuc
tai Toa 4n. Tuy nhién, khong thé ty dong
mot phan quyét clia co quan nudc ngoai
s& ¢6 hiéu luc tai Viet Nam. Luon cin phai
tra 101 nhitng cau hoéi nhu ban an, quyét
dinh d6 ¢6 hiéu luc tai Viét Nam tir lic
nao, lam sao co quan ¢6 thim quyén ciing
nhu moi chi thé khac biét dé€n céc ban 4n,
quyét dinh d6 dé tuan tha va thyc hién...
Do do, trén thuc t€, du la dwong nhién
cong nhan nhung cic ban an, quyét dinh
vé HNGD van trai qua mot vai thii tuc dé
xdc minh va quan ly. Tat nhién nhirng tha
tuc nay khong thuc hién tai Toa 4n ma &
céc co quan vé ho tich.

Cu thé, doi voi ban an, quyét dinh ly
hon, hiy két hon, vian ban thda thuan ly
hon da ¢6 hiéu lyc phap luat hodc cac gidy
t& khac cong nhan viéc ly hon do co quan
c6 thim quyén ctia nudc ngoai cdp (sau
day goi la gidy to ly hon) ma khong vi
pham quy dinh ctia Luat HNGD thi dugc
ghi vio S6 ho tich. Cong dan Viét Nam da
ly hon, huy vigc két hon & nude ngoai, sau
d6 vé nudc thuong tri hodc lam thu tuc
ding ky két hon méi tai co quan c6 thim
quyén ciia Viet Nam thi phai ghi vao S6

13 Digu 431 BLTTDS nam 2015.

" Diéu 447 BLTTDS nam 2015.
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ho tich viéc ly hon, hiy két hon da dugc
giai quyét & nudc ngoai (sau diy goi la
ghi chd ly hon). Truong hop da nhiéu lan
ly hon hoidc hity viéc két hon thi chi lam
tht tuc ghi chd ly hon gin nhat.

Trén co s¢ thong tin chinh thic nhan
duge, Bo Tu phéap ding téi rén Cong Thong
tin dién tr cia BO Tu phép danh sich ban
an, quyét dinh ly hon, hiy két hon ctia cong
dan Viet Nam do co quan c6 thdm quyén
nudc ngoai giai quyét thudce truomg hop c6
don yéu cdu thi hanh tai Viét Nam hoic cé
don yéu cau khong cong nhén tai Viét Nam'®.
Nhur viy, Bo Tu phap sé [a co quan dau méi
cO trach nhiém cung cép thong tin vé céac
ban an, quyét dinh HNGD c6 yéu cau thi
hanh hodc khong cong nhian'®. Néu khong
thudc céac truong hop nay, tic thdéa man diéu
kién dugc duong nhién cong nhan, thi céic
bén lién quan s¢ lam thi tuc ghi chd vao s6
ho tich dé dugce cong nhan tai Viet Nam ma
khong can qua tht tuc tai Toa an.

Két luan

Cung voi xu thé hoi nhéap, giao luu kinh
té, vin héa, xa hoi gitra cac quoc gia, nhu
cdu dé ban an, quyét dinh dugc tuyén &
nuoc nay nhung can duge thi hanh & mot
nuoc khac ngay cang ting. Pong thoi, dé
phu hop véi1 quy dinh cta cic PUQT ma
Viét Nam la thanh vién, thi viéc quy dinh
co ché duong nhién cong nhan cac ban
an, quyét dinh HNGD ciia co quan nude
ngoal la hoan toan phu hop. Tuy nhién,
qua phan tich & trén, mot s6 quy dinh cu
thé vé ché dinh nay ciia Viét Nam van chua
thuc sy hop 1y va cén thay déi. D6 la viéc
quy dinh diéu ki¢n d@ dugc duwong nhién
cong nhan nén dugc stra ddi thanh ban an,
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quyét dinh HNGD “khong ¢6 tinh chat tai
san” hodc “khong c6 tinh chat thi hanh”.
Pong thoi, cin ¢6 thém co ché dé cac bén
c6 thé chi dong trong viéc yéu ciu cong
nhan nhtng ban an, quyét dinh trong
truong hop can thiét. Bén canh do, néu cac
higp dinh TTTP c6 quy dinh vé viéc ra soat
cic ban an, quyét dinh cé thudc truong
hop khong duwoc cong nhan hay khong,
thi phap luat Viét Nam van chwa quy dinh
ve dieu nay. Co6 I& sé hgp ly hon, néu cac
co quan h¢ tich dugc quy dinh ¢6 quyén
xem xét trong truomg hop co vi pham.
Thong qua nhomg phan tich trén, chiing
toi hy vong c6 thé giip néu ra nhimg
vuong mdc va mot vai kién nghi dé khic
phuc doi véi viec duong nhién cong nhéan
ban an, quyét dinh HNGD cla co quan
nudc ngoai tai Viet Nam.
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