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NANG CAO HIEU QUA CONG TAC BAU TRANH PHONG, CHONG
T01 PHAM SAN XUAT, BUON BAN HANG GIA & VIET NAM HIEN NAY

W ThS. TRAN QUOC TUAN *

Tém tit: Trong bai viét nay, tdc gia néu lén nhitng khé khan, vuong mdc trong ddu tranh phong, chong
10i pham san xuat, buén ban hang gia o Viét Nam hién nay, tir do, de xudt mot so giai phap gop phan ndang
cao hiéu qua cong tac dau tranh phong, chong t6i pham nay trong thai gian tai.

Abstract: In this article, the author points out the difficulties and obstacles in the prevention and the fight
against the crime of manufacturing and trading counterfeit goods in Vietnam today, from which, proposes
some solutions to contribute to improving the effectiveness of the prevention and the fight against this crime

in the near future.

heo bdo cdo clia Cuc Canh sét diéu tra toi
T pham vé tham nhiing, kinh té, buén lau, Bo
Cong an, tir nam 2012 dén ndm 2022, luc
luong Cénh sat kinh té da phat hién, xt Iy 9.716 vu san
xu&t, budn ban hang gia voi 11.971 ddi twong; trong do, da
khoi t6 3.186 vu voi 4.401 bi can; da xU Iy hanh chinh
6.281 vy véi 7.036 ddi trgng; 349 vu véi 534 dbi tugng da
duoc chuyén cho lye lwgng khac xi Iy, SO lwong hang
hoa bj thu gilk wéc tinh tri gia trén 338 ty déng1. Trong
nhirng nam qua, lyc lugng Cénh sét kinh té da tich cuc,
chi dong tién hanh nhiéu hoat dong phong, chdng toi
pham san xuét, budn ban hang gid. Tuy nhién, trong qua
trinh d4u tranh phong, chdng t6i pham san xuét, buén ban
hang gia van con gdp khong it khé khan, vuéng mac, doi
héi cAn phai nghién ciu gidi phap khac phyc.

1. Mét s0 vwéng méc, bat cap trong cong tac dau
tranh phéng, chdng tdi pham san xuat, buén ban hang
gia @ Viét Nam hién nay

Thir nhat, chua c6 khai niém cu thé vé hang gia, tgi
pham sén xuét, bu6n bén hang gia.

Hién nay, dé xac dinh hang gia, co thé tham khao tai
khodn 1 Diéu 7 Nghj dinh s 98/2020/ND-CP ngay
26/8/2020 cda Chinh phu quy dinh x& phat vi pham hanh
chinh trong hoat ddng thuong mai, san xut, budn ban
hang gid, hang cdm va bao v& quyén loi ngui tiéu ding
(Nghi dinh sé 98/2020/ND-CP) dudi dang 06 nhom va
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hang gid. Tuy nhién, day chi Ia nghi dinh quy dinh vé x(r
phat vi pham hanh chinh. Bén canh dé, 16i pham sén xuét,
budn ban hang gia chi méi duoc quy dinh tai Diéu 192 Bo
luat Hinh s ndm 2015, dwoc sira ddi, bd sung ndm 2017
(B luat Hinh su ndm 2015), ma chwa cé khai niém cy thé
cho ti pham s&n xuét, buén ban hang gia.

Thir hai, chua co sy thong nhét khi dinh lugng gié tri
hang hoa.

Khi xac dinh t6i san xuat, budn ban hang gia va toi sén
xuét, buén ban hang gia 1a thirc an diing dé chan nudi,
phan bon, thudc thi y, thudc bao vé thyc vat, gidng cay
trong, vat nudi ciing nhw dinh khung hinh phat d6i véi cac
toi pham nay va toi san xuat, budn ban hang gia Ia lwong
thye, thure pham, thude chiva bénh, thude phong bénh thi
mét trong nhi*ng yéu cau clia co quan tién hanh to tung 1
xac dinh sb lwong va gia tri hang gia twong dwong véi
hang that Ia bao nhiéu. Phan I6n viéc xac dinh sb lrgng
hang gia dva vao s6 luvgng hang ma co quan diéu tra thu
gitk dwore, sau d6 co sy d6i chiéu voi bang bao gia cla nha
san xuat hodc dai dién cla nha san xuét tai Viét Nam dé
dinh gia. Tuy nhién, trong thyc tign cong tac dau tranh
phong, chdng i pham san xuét, budn ban hang gia va i
s&n xuat, budn ban hang gié 1a thirc &n ding dé chan nudi,
phan bén, thudc thi y, thube bdo vé thic vat, gibng cay
trong, vat nudi, viéc xac dinh sd lugng hang gid trong mot
s6 vu &n con chwa cd sy thong nhét.

* Trwong Dai hoc Canh sat nhan dan
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Thir ba, con tinh trang nham Ian voi mot sé toi pham
khac.

- Nham I&n véi 16i Iira ddo nham chiém doat tai san: Vi
tinh chat clia cac hanh vi pham t3i & hai ti nay déu la tinh
chét gian ddi, chinh vi vay, trong Iy luan ciing nhu trong
thyc tién, viéc phan biét hai hanh vi nay 14 can thiét.

- Nhdm 1an véi t6i xAm pham quyén s& hiu cong
nghiép: T truérc dén nay, phan biét cac toi vé hang gia voi
toi xam pham quyén s& hru cong nghiép ludn la van dé
con nhiéu tranh cai. Trén co s& khai niém vé hang gia
dwoc quy dinh tai khodn 7 Pidu 3 Nghi dinh sb
98/2020/ND-CP, c6 thé phéan loai thanh ba loai sau: (i)
Hang gia vé ndi dung (hay gia vé chat lugng, gia tri st
dung ctia hang héa); (if) Hang gia v& hinh thic (gia v& kiéu
dang, nhan hiéu, tn goi, xudt x(... hang hoa); (jii) Hang
gia ca vé ndi dung va hinh thirc.

Doi tuong tac dong cla toi xam pham quyén s& hiu
cdng nghiép Ia hang hoa gia mao nhan hiéu, chi dan dia ly
dang dwoc dang ky bao hd tai Viét Nam. Di trong tac
dong cla cac toi pham vé hang gia dwong nhién Ia hang
gid. Tuy nhién, nhw vay, da co sy chdng chéo khi co
tredng hop hanh vi pham ti gid vé hinh thire hodc gia ca
vé ndi dung va hinh thirc, ma cu thé hon niva Ia st dung
nhan hiéu hang hoa gia hodc sir dyng trai phép vé chi dan
dia ly duoc in trén nhan hang héa thi xt Iy nhu thé nao.

Cho dén nay, co quan c6 tham quyén van chua c6 vén
ban hwéng dén théng nhéat dwong 16i xdr Iy vé déi tuong
hang héa nao dugc coi la hang gid vé nhan hiéu va loai
hang hoéa nao dwoc coi la xam pham quyén sé hitu cong
nghiép vé nhan hiéu hang hoa, chi dan dia ly. Nhidu quan
diém cho rang, néu san xuét hang héa mang nhan higu
clia co s& san xuat khac hay vi pham vé chi dan dia ly
dang duoc bdo ho tai Viét Nam (chi gid vé& hinh thirc)
nhung chét luong hay cong dung cla hang héa twong
durong véi hang that thi coi [a xam pham quyén s& hiru
cong nghiép. Con trwong hop san xuét hang héa mang
nhan hiéu cla co s& san xuét khac hay ngudn gbc hang
héa, chi dan dia ly khdng dung va vé chat lvgng hang héa
(cong dung) khdng bado dam thi phai x( Iy vé toi san xuét

hang gia.

Thir tw, chua phan dinh ré gidra hang kém chét luvong
va hang gia.

Tai Thong tw lién tich s6 10/2000/TTLT-BTM-BTC-
BCA-BKHCNMT ngay 27/4/2000 cta B Thwong mai, Bo
Tai chinh, B6 Céng an, Bo Khoa hoc, Cong nghé va Moi
treéng hudng dan thuc hién Chi thi sd 31/1999/CT-TTg
ngay 27/10/1999 cla Thi twéng chinh phl vé dau tranh
chdng san xuat va budn ban hang gia co dua ra khai niém
vé hang gia va hang kém chét luong. Hién nay, trong céc
van ban phap luét hién hanh khéng con ghi nhan vé hang
kém chét lugng ma chi quy dinh vé hang gia tai Nghj dinh
s6 98/2020/ND-CP. Tuy nhién, trong thyc tién, can phan
biét gitva hang kém chét lwgng voi hang gia. Bén canh do,
B luat Hinh sw ndm 2015 dang c6 hiéu lie thi hanh nhung
can ctr dé phan biét cac t9i pham trén chwa ré rang, dong
thai voi tinh hinh t6i pham dang dién ra phirc tap nhu hién
nay, néu khéng cd van ban hudng dan thdng nhét, sé rat
khé cho co quan tién hanh t6 tung trong diéu tra, truy t va
Xxét xUr cac vu an vé hang gia.

Thir ndm, vuong méc khi dinh t6i, dinh khung tang
nang.

BG luat Hinh sy ndm 2015 d4 thay thé nhing tinh tiet
dinh tinh trong B6 luét Hinh sy ndm 1999 bang nhirng tinh
tiét dinh lwong. Tuy nhién, khi nghién clru cac vu an vé
hang gia, mac du ap dung B9 luat Hinh sy nam 1999 thai
diém do chua co van dé nhung dén Bo luat Hinh sy ndm
2015, néu &p dung thi sé& dan dén mot s6 kho khan, vudng
méc, cu thé nhu viéc 4p dung céc tinh tiét: “Hang gia
trong dwong véi hang that”, “thu loi bat chinh” va “gay
thiét hai vé tai san". DAy khong chi la cac tinh tiét dinh toi
ma con 14 tinh tiét dinh khung ting nang clia cac i pham
vé hang gia. Théng thuong, trudc day, khi trung cau giam
dinh, co' quan diéu tra $é gl cdng van yéu cau mau giam
dinh tir don vi san xuat hoac don vi dwoc cAp phép nhap
khau, lvu hanh san pham d6. Tuy nhién, trong mét so
trudng hop, cac don vi nay lai cd thém yéu cau ngudi
pham toi phai boi thudng dan sy do nhirng thiét hai boi
hanh vi ctia ngudi pham ti gay ra. Hodc, cling ¢d nhiing
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trudng hop, co' quan diéu tra xac dinh dwoc hanh vi cla bi
c4o da thu loi bt chinh. Vay cau héi dat ra 13, trong tredng
hop nay, néu ap dung theo B luat Hinh sy nam 2015 thi
co quan tién hanh t6 tung sé can clr vao tinh tiét nao dé
khi to, truy 10 va xét xi.

Thir s&u, vuéng méc khi xi Iy tréch nhiém hinh sy cda
phap nhén thuong mai.

M6t diém mai trong nhém cac ti pham vé hang gia khi
quy dinh phap nhan thuong mai cling c6 thé Ia chd thé cla
t6i pham nay. Tuy nhién, van dé dat ra a, khi nao sé xt ly
trach nhiém hinh sy cla phap nhan. Khi nghién ctru cac vu
an vé hang gia, tac gid nhan thay, nhiéu vy 4n ngudi pham
t6i da co hanh vi thanh lap phap nhén va nhan danh phap
nhan thyc hién hanh vi san xuat, budn ban hang gia. Vay,
trong trudng hop nao phap nhan thuong mai sé phai chiu
trach nhiém hinh sy vé hanh vi nay?

Theo khoan 2 Diéu 75 BG luat Hinh s nam 2015: “Viéc
phap nhan thwong mai chiu trach nhiém hinh sy khdng loai
trir trach nhiém hinh sw clia ca nhan" nén viéc céc bi cao
bi truy ciru trach nhiém hinh sy khong co sy thay dbi. Diéu
75 B0 Iuat Hinh sw nam 2015 quy dinh vé diéu kién chiu
trach nhiém hinh sy cla phap nhan thwong mai voi ba
diéu kién sau: (i) Hanh vi pham toi duoc thue hién nhan
danh phap nhan thuong mai; (i) Hanh vi pham t3i duoc
thire hién vi loi ich cla phap nhéan thuong mai; (iii) Hanh
vi pham t0i dwoc thuc hién co sy chi dao, diéu hanh hoac
chép thuan cla phap nhan thuong mai. Tuy nhién, diéu
kién hanh vi pham t6i dugc thyc hién vi loi ich cla phap
nhan thwong mai hay khdng thi can duoc can nhéc.

2. Mot s6 kién nghi

M@t 13, can dua ra khai niém vé hang gid; hang gia 1
lwong thwe, thye phdm, phy gia thyc pham; hang gia la
thudc chira bénh, thuéc phong bénh; hang gia Ia thire an
dung dé chan nudi, phan bon, thube tha vy, thube bao vé
thure vat, giéng cay trong, gidng vat nudi. Thyc té hién nay,
d& xac dinh hang gid, sé dwa vao Nghi dinh sb
98/2020/ND-CP. Tuy nhién, day chi 1a nghi dinh quy dinh
vé xr phat vi pham hanh chinh. D& tranh trvang hop
vurding mac gilra cac luat khi ap dung, can sém c6 van ban

Dan chu & Phap luat

hwong dan thi hanh vé ndi dung nay. Mat khac, néu vién
dan vé khai niém hang gia nhu hién nay thi viéc phan biét
v&i mot 6 toi pham khac, dac biét voi tgi xam pham quyén
s& hiru cong nghiép kha kho khan khi ddi tuong 14 hang
gid clia hanh vi san xuét, budn ban hang gia (vé hinh thirc)
va hanh vi xam pham quyén sé& hiru cong nghiép déu co
ndi dung giéng nhau, d6 1a sir dung nhan higu hang hoa
gia hay st dung trai phép vé chi dan dia ly dwoc in trén
nhan hang hoa. Nhu vay, trong trudng hop hang gia vé
hinh thirc va hang xam pham s& hibu tri tué ddi voi kiéu
dang cong nghiép va cac di twong chi dan thuong mai
nhu: Nhan hiéu hang héa, tén goi xut x& hang héa, chi
dan dia ly... thi viéc x(r Iy theo tgi danh nao chwa duoc gidi
quyét.

Theo d6, néu dua ra khai niém hang gié la ddi trgng
tac dong clia cAc toi pham vé hang gia, can quy dinh cy
thé: “Hang héa thudc mét trong céc trudng hop sau day la
hang gi: (i) Treong hop gia vé ndi dung: Hang hoa khdng
¢0 gia tri st dung, cong dung hoac cd gia tri str dung cong
dung khong dung v&i ngudn goc ban chét tu nhién, tén goi
clia hang hoa; co gia tri str dung, cong dung khong dung
véi gia tri st dung, cong dung da cong bd hodc dang ky;
hang hoa c6 it nhat mot trong cac chi tiéu chét lwong hodc
dac tinh ky thuat tao nén gia tri st dung, cong dung cla
hang hoa chi dat murc tir 70% trér xudng so voi tiéu chuén
chat lugng, quy chuan ky thuat da dang ky, cong bd ap
dung hodc ghi trén nhan, bao bi hang héa; thudc phéng
bénh, chira bénh cho ngudi, vat nudi khéng co dw chét, co
dugc chat nhung khéng dlng voi ham lugng da dang ky,
khong dl loai dwoc chat da dang ky, 6 dwgc chét khac
vOi dugc chat ghi trén nhan, bao bi hang héa; thudc bao
vé thuc vat khong co hoat chét, co ham lugng hoat chét
chi dat tir 70% trér xubng so véi tiéu chuan chét leong, quy
chuan ky thuat da dang ky, co hoat chat khac véi hoat chét
ghi trén nhan, bao bi hang héa. (ii) Truéng hop gia vé hinh
thirc (gid mao hang hoa, bao bi hang héa), bao gém: Hang
hoa co nhan hang hoéa, bao bi hang héa gid mao tén
throng nhan, dia chi cla thwong nhan khac; hang hoa co

(Xem tiép trang 83)
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yéu cu, myc tiéu huéng t6i va can phai dat duoc; thé
hién ndi dung can phéi hop; phan cdng trach nhiém ro
rang cho tirng don vi cd lién quan; xac dinh thoi gian thue
hién cy thé. Trong t6 chirc thurc hién phai c6 so két, tong
két, danh gia rat kinh nghiém, khac phuc nhiing han ché,
thiéu sot, xay dung phwong hwéng hoan thién cho muc
tiéu ngdn han va muc tiéu lau dai.

Tém lai, dé bao dam thuc hién tét cong tac tuyén
truyén, van dong cong nhan lao dng trong cac khu cong
nghiép bao dam an toan vé PCCC khu cong nghiép, can
phéi két hop nhiéu giai phap, tir cong tac quan ly clia co
quan quan Iy nha nwéc vé PCCC dén viéc vao cudc clia
céc cap chinh quyén dia phwong trong cong tac lanh dao,
chi dao thyc hién PCCC, dac biét 1a sw tham gia quan ly
triec tiép clia chi dau tw, ban quan ly khu cong nghiép,
cong nhan lao ddng tai khu cdng nghiép thi méi mang dén

si¥ an toan vé PCCC. Tuy nhién, trwéc tinh hinh con co s
tho o, xem nhe trach nhiém vé cong tac PCCC clia mét
bd phan cong nhan lao dong tai khu cong nghiép, tam ly y
lai, coi viéc PCCC I trach nhiém ctia chi dau tw hay cda
Iy Iwgng Canh sat PCCC va CNCH... dan dén khi xay ra
chay khu cong nghiép da gy thiét hai nghiém trong. Do
d6, cong tac tuyén truyén, van dong cong nhan lao dong
trong cac khu cdng nghiép bao dam an toan vé PCCC tai
cac khu céng nghiép cta lyc lwgng Canh sat PCCC va
CNCH phéi dwoc nghién ciru, tim ra nhirng thiéu sot dé
co gidi phap khdc phuc nhim nang cao hiéu qua hoat
dong tuyén truyén, van dong, van dung cac ndi dung, hinh
thirc tuyén truyén phu hop nham kip thoi dwa kién thic
phap luat, nghiép vy vé PCCC dén dwoc chi dAu tw, ban
quan ly khu cdng nghiép va cong nhan lao dong dé ho
nam virng va thuc hién tét O

1. Phong Cénh sét phong chay, chira chéy va ciru nan, ctu hé Cong an Thanh phd Ha Noi, Bao cdo céng tac PCCC va CNCH

nam 2020 - 2022.

Nang cao hiéu qua cong tée...

nhan hang hoa, bao bi hang hoa ghi chi dan gia mao vé
nguén gdc hang hoa, noi san xuat, déng goi, I4p rap hang
hoa ma cht lugng khdng trong x(ng véi tiéu chuén chét
lrgng hang that; hang hoa gia mao tén thwong mai, tén
throng pham hang héa, ma s6 dang ky lwu hanh, ma
vach, kiéu dang cong nghiép, bao bi hang hoa cla thuong
nhan khac. (iii) Trwéng hop cac san pham [a tem, nhan,
bao bi gia ciing dwoc coi la hang gid”.

Hai Ia, cAn ban hanh van ban hwong dan dé phan biét
¢4 t9i pham vé hang gia hoac cac loai tgi pham khac, dic
biét ddi v&i téi xam pham quyén s& hivu cong nghiép. Hién
nay, BO luat Hinh sy nam 2015 da ¢6 hiéu Iwc thi hanh
nhung can cir d& phan biét cac toi pham trén chua rd,
ddng thei, véi tinh hinh i pham dang dién ra phirc tap

( T"iép theo trang 78)

nhu hién nay, néu khdng c6 van ban hwéng dan thdng
nhét sé rat khé cho co' quan tién hanh t6 tung trong diéu
tra truy t6 va xét x( c4c vu an vé hang gia noi riéng va cac
loai tdi pham khac néi chung.

Ba I, can ban hanh van ban huwong dan thong nhat vé
dinh lwgng gia tri hang héa nhw “hang gia twong dwong
vOi hang that’, “thu lgi bat chinh” va “gay thiét hai vé tai
san” va trach nhiém clia phap nhan thwong mai trong khi
thire hién hanh vi san xuat, budn ban hang gia nhim bao
dam tinh théng nhat trong qua trinh dau tranh phong,
chdng téi pham san xuat, budn ban hang gia 0

1. B4o céo tong két cia Cuc Canh sat diéu tra toi pham vé
tham nhang, kinh té, budn lau, B Cong an Viét Nam.
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