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HOAN THIEN QUY BINH PHAP LUAT VE TRACH NHIEM BOI THUGNG
THIET HAI DO TINH MANG, SUC KHOE B] XAM PHAM

B ThS. LE THI PHUONG *

Tom tit: Bai viét phan tich mét 56 wm‘ng mdc vé gidi quvef b01 (huo*ng thiét hai do tinh mang, stre
khoe bi xdm pham, tir do, dwca ra mét s6 kien nghi hoan thién vé van dé nay.

Abstract: The article analyzes a number of problems in dealing with compensation for damage caused

by infringing lives and health, thereby, making some recommendations for improvement on this issue.

6i thwdng thiét hai do xam pham tinh

mang, stc khde la mét loai trach nhiém

phap ly, do d6, trach nhiém béi thudng do
xam pham tinh mang, strc khde phat sinh khi va chi khi
théa man day du cac diéu kién do phap luat quy dinh.
Céc diéu kién phat sinh trach nhiém boi thuong thiét
hai (can ctr phat sinh trach nhiém boi thuéng thiét hai)
do strc khde, tinh mang bi x&m pham la nhirng cén c
do phap luat quy dinh, khi thda man cac cén ctr dé thi
trach nhiém bdi thwong thiét hai do xam pham strc
khde, tinh mang phat sinh. Phap luat dan su khdng
quy dinh cu thé can clr phat sinh trach nhiém boi
thuong thiét hai do xam pham tinh mang, stic khoe
ma chi quy dinh can ¢ phat sinh trach nhiém bdi
thwong thiét hai ngoai hop déng néi chung.

Trach nhiém boi thudng thiét hai do xam pham tinh
mang, strc khde con nguwdi nham muc dich bao vé cho
tinh mang, strc khde cta ca nhan khong thé bi xam
pham. Dong thdi, gido dyc y thire tuan thi phap luat,
ton trong quyén va loi ich hop phap clia cac chu thé,
phong nglra cac hanh vi vi pham khac. Theo quy dinh
tai Diéu 584 Bo luat Dan su nam 2015 thi: “Nguoi nao
6 hanh vi xam pham tinh mang, strc khoe, danh du,
nhan phdm, uy tin, tai san, quyén, loi ich hop phap
khac cta nguoi khac ma gay thiét hai thi phai boi
thuong, trir treong hop BO luat nay, luat khac co lién
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quan quy dinh khac”. Nhw vay, trach nhiém bdi thuwong
thiét hai trong vu an hinh s (trach nhiém boi thuwong
thiét hai ngoai hop dong) chi phat sinh khi co dl cac
yéu t6: (i) Phai co thiét hai xay ra, thiét hai gdm vat
chét va tinh than; (ii) Phai co hanh vi trai phap luat; (ii)
C6 moi quan hé nhan qua gitra thiét hai xay ra va hanh
vi tréi phap luat; (iv) Phai cé 18i cd y hodc vé y cua
nguwoi gay ra thiét hai.

1. Mét s6 vwéng mac vé giai quyét boi thwong
thiét hai do tinh mang, strc khée bi xdm pham

Thir nhat, xac dinh muc béi thuong tén that tinh
than do hanh vi xam pham tinh mang, strc khée gay
ra.

Vé nguyén tac, mic bdi thudng bu dap ton that vé
tinh than do cac bén tw théa thuan. Tuy nhién, néu cac
bén khong théa thuan dwoc thi déi véi tredng hop tinh
mang bj xam pham thi mirc bdi thuéng tbn thét vé tinh
than ti da khang qua 100 1&n mic luong co sé do
Nha nwéc quy dinh (khoan 2 Didu 591 B luat Dan su
nam 2015); ddi véi treang hop strc khde bi xam pham
thi mirc boi thuwdng ton that vé tinh than téi da khéng
qua 50 1&n mic lvong co s& do Nha nuéc quy dinh
(khodn 2 Diéu 590 Bo luat Dan s nam 2015). Hién
nay, Nghi quyét s6 02/2022/NQ-HDTP ngay 06/9/2022
clia Hoi ddng Tham phéan Toa &n nhan dan toi cao
hwang dan ap dung mot s6 quy dinh cla B6 luat Dan
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sy vé trach nhiém bdi thwong thiét hai ngoai hop dong
(Nghi quyét s6 02/2022/NQ-HBTP) chwa hwdng dan
cu thé thuc hién khodn 2 Diéu 591 Bo luat Dan su nam
2015.

V& mirc bdi thuong, do tinh chét dac biét cta tinh
than 13 hét stre triru tgng nén nhitng tn that vé tinh
than 13 khong thé xac dinh cu thé, khong thé khéi phuc
lai nhw tinh trang ban dau nhu céc loai tai san thong
thwang khi bi thiét hai. Bdi thuong ton that vé tinh than
khong thé hiéu nhw nguyén tac béi thuéng toan bd ma
chi coi do Ia bl ddp mot phan tdn that, mat mat vé tinh
than. V& nguyén tac, viéc tinh mirc bdi thuong co thé
xac dinh theo hwéng ty 1& thuan véi nhirng thiét hai vat
chét thuc té xac dinh duoc.

Thye tién cling da xay ra nhing trudng hop 1ai xe
gay tai nan con cd y lam cho nan nhéan chét vi ly do Ia
mirc bdi thuwdng trong trwdng hgp xam pham tinh
mang thap. Phép luat khang quy dinh mc bdi thudng
t6i thidu ma chi quy dinh mirc bdi thuong ton that vé
tinh than t6i da. Diéu nay c6 thé dan dén tinh trang tly
tién trong hoat ddng ap dung phap luat cia Toa an.

Vé nguoi duge bdi thuwdng, theo quy dinh cla
phap luat thi ngwdi dwoc hwdng khoan tién bu dap ton
th&t vé tinh than chinh 13 nguwdi bi hai néu ddi twong b
xam pham la strc khde va danh dw, nhan pham, uy tin
va la ngudi than thich thugc hang thira ké thir nhat
clia ngudi bi hai néu ddi twong bi xam pham 1a tinh
mang. Khi mdt ngudi bj xam pham dén tinh mang thi
thr tw nguoi dwoc boi thueng ton that vé tinh than I3
nhi*ng nguoi than thich thudc hang thiva ké thir nhét.
Néu khéng co nhitng ngudi nay thi ngudi dugc boi
thwdng & ngudi da truc tiép nuéi dudng nguoi bi hai
hodc ngwdi bi hai tryc tiép nudi dudng. Thuc tién ap
dung quy dinh nay da xuét hién van dé bét cap nhu:
Co trwdng hop nhitng ngudi than thich thudc hang
thira ké thiz nhat khong truc tiép séng cling, dé cho
ngudi khac nudi dudng ngudi bj hai véi nhiéu nguyén

nhan khac nhau nhung khi ngudi dé bi xam pham tinh
mang thi nguoi truc tiép nudi dwing khéng duoc
huéng vi van con ngudi thude hang thira ké thir nht.
Trong khi d6, nhitng ngudi & hang thiva ké thir nhat
khéng quan tam, cham soc ngudi bi hai luc con song
thi lai dwoc bdi thudng khodn tién bu dap ton that vé
tinh than, ma muc dich clia luat 1a nhdm béi thwong
cho nhitng ngudi than thich bj thiét hai vé tinh than.

The hai, chi phi hop Iy cho viéc mai tang.

Theo hwéng dan cla Nghj quyét sb 02/2022/NQ-
HDTP thi chi phi hop Iy cho viéc mai tang dwgc hiéu
la nhitng chi phi khéng thé thiéu trong mét dam tang.
Tuy nhién, viéc xac dinh chi phi & méi dia phuong, moi
thoi diém khac nhau, mét khac, chi phi mai tang dya
trén chi phi thuc cda gia dinh bj hai nén méi noi gia ca
khac nhau hodc cac khoan chi nhw mua dat chon cét,
dich vu tron goi... la khoan chi phi I&n va kho xac dinh.

Thir ba, xac dinh 16i cia bi hai trong vu &n ma bi
hai ciing c6 16,

Dbi véi cac vu an hinh s, tinh tiét “ngudi bi hai
cling ¢6 18i" ¢ y nghfa quan trong trong viéc giai quyét
van dé bdi thwong dan sw. Diéu 585 B luat Hinh sy
nam 2015 (stra ddi, bd sung nam 2017) quy dinh: “Khi
bén bi thiét hai c6 16i trong viéc gay thiét hai, thi khong
duoc bdi thwong phan thiét hai do 16i cia minh gay
ra”. Nhu vay, ddi véi cac vu &n ma bj hai ciing co 16i
can phai xac dinh mirc dé, ty 18 16i cta bj hai dé xac
dinh mirc bj cao phai bdi thwéng twong tng vai ty 18
|6i. Tuy nhién, trén thuc té, viéc xac dinh mirc do 16i, ty
& 18i trong nhiéu vu an con chua thye sy chinh xac,
con tly nghi, cam tinh trong viéc xac dinh 15i.

Thir t, xdc dinh tién boi dwong phuc héi stc
khée.

Theo hwdng din tai Didu 7 Nghi quyét sb
02/2022/NQ-HDTP, d6i véi bdi thueng thiét hai do strc
khde bi xam pham thi chi phi phuc héi strc khde va
chtrc nang bi mat, bi gidm sat clia ngudi bj thiét hai la
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cac loai chi phi cho viéc phuc héi, hd tro, thay thé mot
phén chirc nang co thé bj mat, bj gidm sut ctia nguoi
bi thiét hai. Tuy nhién, hién nay, Nghi quyét chua
hwéng dan viéc xac dinh tién bdi duwdng, phuc hdi stc
khée cho ngudi bi hai theo chi dinh clia bac s§, vi vay,
viéc van dung cta thAm phan trong mét sé truong hop
con tuy nghi, dinh tinh trong xac dinh khoan tién bdi
dudng phuc hoi strc khde cho ngwoi bi hai.

Thir ndm, xac dinh tién cép dudng.

Diéu 8 Nghi quyét s 02/2022/NQ-HDTP quy dinh,
khi co thiét hai do tinh mang bi xdm pham, nguwdi gay
thiét hai phai boi thuéng cac khoan nhu: Chi phi cip
ctru, diéu tri; chi phi mai tang va khoan tién c4p duéng
cho nhirng nguwdi ma nguei bi thiét hai co nghia vu
cap dudng hoac nudi dudng trwdc khi chét, Tuy nhién,
hién nay, chua cé quy dinh cép dwéng dbi voi triong
hop nguoi bj hai mat kha néng lao dong nén thuc té,
gia dinh va ngudi bj hai gap nhiéu kho khan trong cudc
song khi bj xam hai strc khde mirc nghiém trong, dac
biét, trong cac trudng hop mét hoan toan kha nang lao
dong, sbng thye vat phai co ngudi cham soc.

2. Mt s6 kién nghi

Mét 14, can nang mirc bdi thuong tdn that tinh
than, quy dinh ré hon v& bdi thwang thiét hai vé tinh
than.

DAi v6i strc khde bi xam pham, mrc bdi thwong tén
thét tinh than t6i da hién nay la 50 thang luong co sé.
Tuy nhién, méc ndy van con thap khi dat trong mot sb
trvong hop cy thé, vi du nhu: Bj hai bi thiét hai strc
khoe tdi 80%, 90% strc khde; bj hai la van déng vién
bi thiét hai strc khoe va khong thé hdi phuc dwoc nhuw
trvéc khi bi xam pham strc khoe; dién vién, ca sy bi
xam pham stic khoe dan dén khong thé tiép tuc lam
nghé... Do d6, tac gia kién nghi co quan cé tham
quyén diéu chinh theo hwéng nang mirc bdi thudng
tdn that tinh than khi sirc khde bj xam pham Ién mirc
toi da la 100 thang Iwong co s6.
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Doi voi tinh mang bi xam pham, mirc bdi thwong
ton that tinh than hién nay la 100 thang lwong co sé.
Mirc nay van con thap khi dat trong mét s trwdng
hop cu thé, vi du nhw: Bj hai I con duy nhét trong
gia dinh; bi hai la con trai duy nhat trong dong ho; bi
hai la nguoi tré tudi... Hon nira, khoan 4 Diéu 27
Ludt Trach nhiém bdi thwdng cla Nha nwéc nam
2017 quy dinh: “Thiét hai vé tinh than trong trwdng
hop nguwoi bi thiét hai chét dwoc xac dinh 1a 360
thang lvong co s¢”, do @6, theo tac giad, can diéu
chinh theo hwéng ting mirc bdi thwdrng vé ton that
tinh thdn do tinh mang bi xam pham l&én dén
150 - 200 thang lwong co sé.

Bén canh do, c&n quy dinh tr mire bdi thuwdng toi
thiéu dén mirc boi thueng t6i da va co hwong dén cu
thé clia cap co thAm quyén trong trwong hop nao
dwoc ap dung muc béi thuong t6i thiéu, trong treong
hep nao thi dugc 4p dung mirc béi thuéng thi da.

V& nguoi dugc hwdng bu dap vé tinh than, trong
tring hop nay, phép luét can quy dinh nhirng nguoi
thudc hang thiva ké thir nhat va nguoi da truc tiép nudi
dwdng ngwdi b hai, ngudi bi hai tryc tiép nudi dwéng
déu la nguoi than thich va ciing dwoc bdi thudng
trong cung mot dién sé phu hep véi phong tuc tap
quan cta dan toc. Myc dich cla bdi thwéng ton that vé
tinh than 14 nhdm vao nhirng nguoi bi ton that, mét
mat vé tinh than. Phap luat can bd sung quy dinh trong
treong hop ndy ngudi thude hang thira ké thir nhat sé
khéng dwoc hudng khodn tién bu dap tdn that vé tinh
than néu ho da bj Toa an két an vé& mot trong cac hanh
vi nguoc dai, hanh ha nghiém trong hodc vi pham
nghfa vu nui dudng nguwdi bi hai déi véi ngudi bi xam
pham tinh mang.

Vé xac dinh mirc d6 thiét hai vé tinh than, theo tac
gia, co quan nha nwéc co thAm quyén can nghién ciru,
xem xét, thdng nhét xac dinh thiét hai vé tinh than, hay
co' quan chuyén trach xac dinh thiét hai vé tinh than
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lam can clr dé Toa an quyét dinh mirc bdi thuwdng.

Hai 13, cin théng nhat mire bdi thudng vé chi phi
mai tadng theo hwéng dan cia Nghi quyét so
02/2022/NQ-HDTP, dwa ra mic ti da, téi thidu dua
trén mirc lwong co sé trong viéc xac dinh mirc ma
ngudi gay thiét hai phai bdi thuong nhw: Mua dat chon
cat; thué xe dwa tang; dich vu chon cét...

Ba I3, xac dinh ty |& I6i cta bi hai trong truwdng hop
bi hai cling c6 16i can thiét dwoc thé hién trong ban an,
giai thich rd mirc do 16i, ty 18 16i ctia bj hai, lay d6 lam
can clr dé quyét dinh mirc d6 boi thuong. Theo tac
gia, can co sy hwdng dan thong nhét trong viéc xac
dinh ty 1& 16i thong qua viéc xay dung cac tiéu chi cy
thé, mirc d6 anh hwdng, tac dong cta I16i ddi voi thiét
hai.

Bén 4, khoan tién bdi dwdng phuc hdi stc khde
cho ngudi bi thiét hai hién chi dwoc quy dinh mét cach

chung chung tai diém ¢ khoan 1 Diéu 7 Nghi quyét sb
02/2022/NQ-HBDTP, do @6, can tiép tuc hwéng dan ndi
dung nay theo hwéng quy dinh mirc tdi da, téi thiéu va
cach tinh, mirc béi thwdrng cho phi hop voi tinh trang
strc khde ctia nguwoi bi thiét hai; tirng loai thuong tich
va thdi gian bdi dwdng phuc hdi stre khde.

Bén canh d6, ddi véi truong hop stic khde bi xam
pham, co' quan ¢ thAm quyén can hudng déan trong
treong hop nao thi bi hai phai c6 nguwdi cham soc khi
diu tri, treong hop nao khéng can ngudi chim soc;
thoi gian cham soc t6i thiéu la bao Iau; chi phi cho
ngudi chadm séc va sé 1an chi phi tau xe di lai cho
ngwoi cham séc bi hai...

Nam Ia, can co quy dinh cap duéng ddi véi nguoi
bi x4m hai strc khoe ndng ma ho méat kha nang lao
dong, khong co thu nhap va thyc té trudc khi bj xam
pham ho dang thue hién nghia vu cap dwdng O

Ché dinh ngudi phién dich...

cho cac co quan THTT khi co yéu cau thi van co thé
thie hién viéc phién dich theo hop dbng véi ¢4 nhan,
td chirc, doanh nghiép nao do dé tang thu nhap.

- Viéc Nha nwéc dieng ra thanh 1ap mét ddi ngd
phién dich vién co thAm dinh chat lwgng va rang budc
trach nhiém khi thyc hién cong viéc phién dich 1a can
thiét. Trén thuc &, viéc phign dich, dich thuat rét d8
“tam sao that ban" nén can c6 sy quan ly, c6 diéu 18,
quy ché vé trach nhiém. Tlr d6, sé giup cong tac xt ly
VU an c6 ngudi nwéc ngoai, nguwdi cé nhwoc diém vé

(Tiép theo trang 39)

thé chat (nguoi cam, diéc) tham gia té tung cla céac co
quan THTT hiéu qua hon. Bén canh dé, clng can quy
dinh mét sb tiéu chuan nhat dinh dbi véi cac phién dich
vién nhw ngoai khd nang st dung ngdén nglr nuéc
ngoai lwu loat, ho con phai cé kién thirc nhét dinh vé
mat phap ly, di kém véi do la ché dé thu lao phi hop
cho ho, nhw vay, gop phan nang cao chét lwgng phién
dich néi riéng va bao dam chét lwong, hiéu qué hoat
dong TTHS & Viét Nam noi chung nham x( Iy ding
ngudi, dang téi va dung phap luat Q

1. Diéu 29 BG luét T6 tung hinh sw ndm 2015 (sira d6i, bo sung ném 2021).
2. Pham Tii Anh, Hoan thién quy dinh vé dia vi phép Iy ctia ngui tham gia t6 tung hinh su trong BG luét T6 tung hinh sw nam

2015.
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