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Tom tit: EJai vai cac VtJ tranh chdp chu quy~n qu&n ilao, nhom ilao, qan ilao giiia 
cizc quae gia tqi Toa an COng ly qu6c ti, thong thu&ng co hai each tdp c~n chu yiu: 
M9t liz, xem toan b9 qu&n dao, nhom aao, Ctfm dao nhu m9t thi thang nh&t ho~c hai liz, 
tlua ra kdt lu(m cho tung c&u troc biin rieng Le trong qu&n thi co tranh chap. Cach tdp 
c~n toan b9 cac c&u true nhu m9t thi thang nh&t hay rieng le timg c&u true biJn co anh 
huang nh&t djnh ttdn ki t qua cuai cU.ng cua V~4 tranh ch&p. Bai viit t~p trung lam ro 
huimf. tii p c~n trong tlnrc tiln xet xzr cua Toa an Gong Ly quae tJ thong qua bay Vlf vi~c 
CO iJoi lU(Tilg tranh chap fa qudn iJtio, nhom iJtio, ClJm iJao; ai tU iJo ilua ra kii n nghj [~p 
truung phu h9P a6i vai tranh chap tqi qutin ilao Hoang Sa va Truimg Sa cua Vi~t Nam. 

Abstract: Regarding sovereignty disputes over archipelagos or groups of islands 
between states at the International Court of Justice, there exist normally two main 
approaches: firstly, identifying the entire archipelago or group of islands as a single 
insular unity, or secondly, drawin~ conclusions for each individual maritime feature. 
These two approaches have a certain influence on the final outcome of the dispute. 
The article clarifies the practical approach of the International Court of Justice 
through seven cases concerning archipelagos or groups of islands. Therefore, 
proposals for a suitable position for Vietnam regarding the Paracels and Spratly 
disputes would be made. 

1. f)~t vi n d~ 
Cung v61 sv phat tri6n cua Lu~t Qu6c t~, 

thl,l'C ti€n xet Xlr cua Toa an Cong ly qu6c t~ 
Ia mQt DQi dung quan trQng rna cac cbu th~ 
cua Lu~t Qu6c t~ cful nghien Clru chuyen sau 
dS n~m b&t tinh thful cua phap lu~t kbong chi 
trong vi~c thi,I'C bi~n pbap lu~t rna oon trong 
vi~c giai quy~t cac tranh chAp bing C(J quan 
tai phan qu6c tS trong ttrang lai. 

d6, tranh chcip chu quy~n d6i v&i quk dao 
Hoang Sa va Tru(mg Sa khong hoan toan 
gi6ng v&i vi~c giai quy~t tranh cb§p tren 
dAt li~n chu y~u dl!a tren cac n&TUyen t&c 
th\] d~c Ianh th6 thufin tuy rna it nhiau c6 
anh huang bai cac quy d~nb trong lu~t biSn 
qu6c tS, d~c bi~t Ia quy ch~ pbap ly cua cac 
cciu tnic bi~n. 

2. TAng qoan v~ Toa an Cong ly quAe 
t~ va cac vy Vi~C dtrQ'C nghieo CUU Xet thciy, hai quAn dao Hoang Sa va 

Truemg Sa c6 d~c di~rn dja ly Ia m9t qufui 
th~ phlic hgp nhi~u lo~i du true bi~n. Do 

•••• ThS., Khoa Lu~t, Tru<'mg f)~i hQc Ma Tp. H6 Chi 
Minh. 
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2.1. Tang quan v~ Toa an Co11g lj 
quae ti va vai tro cua cac phall quyit 

Toa an Cong ly qu6c t~ (International 
Court of Justice - ICJ) duc;rc thanh l~p vao 
nam 1945 vai ti~n than Ia Phap vi~n 



Thuemg t[\rc Cong ly quae t~ (Permanent 
Court of International Justice - PCIJ) c6 tir 
nam 1922. Toa an Cong ly quAe t~ dugc 
thanh l~p va bo~t d{)ng tren co sa Hifu 
cbu<mg Lien bqp quAe va Quy cb~ Toa an 
Cong ly quAe t~ nam 1945. Hi~n cbu<mg 
Lien hqp quAe nam 1945 danh toan b9 
Chu<mg XIV t\r Di~u 92 d~n Di~u 96 d€ 
quy dinh nhiing vAn d~ ca ban ve t6 chuc, 
tb§m quyen va ho~t d{)ng cua Toa. Quy ch~ 
Toa an Cong ly quAe t~ nam 1945 gbm 70 
dieu duqc coi la rn{)t ph§n ph\1 ll)c gin b6 
bfru ca v&i Hi en chuang Lien hqp quAe. T111 
sa cua Toa an Cong ly quAe te d~t tl;li La 
Hay, Ha Lan. 

Toa {m Cong ly quAe t~ c6 hai tbfim 
quyen cbinh: Giai quy~t tranh ch§p giua cac 
quAe gia va cho y kien tu vAn. Ngocli ra, Toa 
con c6 cac thim quy~n phai sinh mang tinh 
thu tl,IC nhu thim quy~n ap d\lilg bi~n pbap 
k.hful dp l~J Lhlli . Toa b~l <l~u chinb lhuc 
nh~ hb sa, thv ly va giai quy€t tranh chip 
cac vAn d~ giua cac quAe gia thanh vien co 
lien quan, cling nhu lam cong tac c6 vAn 
phap lu~t cho Dl;li h{)i dbng Lien hgp qu6c, 
H{)i dbng Bao an Lien hqp qu6c va cac uy 
ban kbflc tr~r£C tbUQC Lien bqp qufJc tir nam 
1946. Toa an chi c6 thim quyan giai quyet 
tranh chAp niu cac qu6c gia lien quan da 
chAp nh~ quyen ta i phan cua Toa theo rn9t 
ho~c nbi~u each khac nhau 1• 

T 'nh d" :. I ' "" 1 en nay, so uqng cac V\1 VI~c 

duqc Toa an Cong ly quAe t~ giai quy~t r§t 
db SQ va hi mQt ph§n h~t SUC quan tn;mg 
trong SIJ phat tri~n CUa lu~t phcip quBc t€. 
Ccic phan quy€t cua Toa {m Cong ly qu6c t€ 
la CO SCT CO tinh thuy~t phl,IC cao nbb xac 
dinh cac tieu chuin phap ly chung, d~c bi~t 

1 Malcolm N. Shaw, International Law (6th eds.), 
Cambrigde University Press, Cambrigde, 2008, 
p.l064. 

TH(IC TIEN xET Xif. .. 

k.hi c6 st,r khong thAng nb§t vS m{)t vAn dS 
mlo do cua Lu~t QuAe t~. Tren ca sa khing 
dinh Sl! d(mg d~n va hqp ly, cac phan quyet 
miy c6 vai tro lam nen tang de xay d\fllg cac 
quy phljlm m&i cua Lu~t QuAe t€. Ben cljlnh 
d6, cac phan quy~t cila Toa an Cong ly qu6c 
t€ con c6 th~ trcr thanh tai li~u tham kbao c6 
gia t:Ji cao d6i v&i cac qu6c gia hi~n dang c6 
tranh chAp trong vi~c nghien cl:ru n()i dung 
phan quyet d~ xay d\ffig chien luge hgp ly 
d3i v6i truemg hqp cua quAe gia minh m9t 
khi d~ trinh v1,1 vi~c len Toft. 

2.2. Ctzc net chfnh trong nhimg vy vi?c 
co iiJi tu-f/llg tranh chlzp Ia cac qudn iliio, 
nhom diio, cym dao 

ve cac tranh cb~p c6 dAi tuqng Ia cac 
quAn dao, nh6m dao, c1,1m dao, nh6m tac gia 
da thi!C bi~n kbao sat trong danh ffil;lC CclC 
ban an cua Toa an Cong ly qu6c t~ tir nam 
1948 den nam 2021 c6 07 vu viec lien 
quan2• Bay V\1 vi~c nay c6 noi dung Iiit phuc 
tljlp, bao gAm nhi~u vAn dS nhu: Phan xir 
chu quy€n, phan djnh bi~n hay h~ qua phap 
ly cua nhfrng hanh vi dan phuang. Tuy 
nhien, nbfun phl,IC Vt,l ChO CaU hoi nghien 
cuu cua bai vi~t, chi c6 nhiing thong tin lien 
quan tn,rc tiSp dSn each tiSp c~ cua Toa khi 
phan xu chu quy~n dAi v6i cac d6i tugng 
qu~n dao, nh6m dao, Cl,lm dao se dugc luge 
thu~t l~i . 

( 1) Trong Vt,l Tranh ch&p liinh th6, ado 
va ph{m djnh biin giua El Salvador va 
Honduras (1986-1992}, dAi tuqng tranh 
cb§p la cac d u true El Tigre, Meanguera va 
Meanguerita. Trong d6, Meanguerita tit 
nho, khong c6 nguOi (1 va ti~p giap vm 
Meanguera, quy thUQC vao Meanguera. Dt,ra 
tren cac ch(mg Clr chi~m hfru tht,rc SlJ cua 

2 Nb6m tac gia kbong XCI dan nhiing V\1 vi~ cic ben 
d~ trlnh Toa xem xct 1\\i ho~c giai thicb ban an. 

67 



NHA NU'(/C VA PHA.P LUJT SO 412023 

hai ben, Toa da trao chu quySn du trUe El 
Tigre cho Honduras, con Meangue.ra ( clln.g 
voi Meanguerita) duqc trao cho El 
Salvador. 

(2) Trong Y\1 Phan ajnh bidn va cac win 
a~ ZG.nh tlu5 giil:a Qatar va Bahrain (1991-
2001), d6i tuqng tranh ch~p la quftn dao 
Hawar va dao J anan. D\Ia viw Quy~t dinh 
giai quy~t tranh chfip chu quy€n da c6 tru6c 
d6 vao nam 1939 cua Chinh phu Anh, Toa 
cong nh~ chu quyBn quftn d.ao Hawar cho 
Bahrain, con dao J anan thuc}c vS Qatar4. 

(3) Trang Y\1 Chtt quy~n a6i v&i atio 
Pulau Ligitan va Pulau Sipadan giua 
Indonesia va Malaysia (1998-2002), d6i 
tuqng tranb ch~p la hai dao Pulau Ligitan va 
Pulau Sipadan. Th,ra vao chirng Clr chiBm hfru 
thvc S\1', Toa dua ra ph{m quy~t cong nb~n 
chu quy€n cua Malaysia d6i v6i hai dao5. 

( 4) Trang Y\1 Tranh chdp !G.nh thJ va 
biln giil:a Nicaragua va Honduras trong 
Bidn Caribbe (1999-2007), d6i tuqng tranb 
chfip hi dao Babel Cay, Savanna Cay, Port 
Royal Cay va South Cay. Dva vao cac 
chirng cu cbi8m hfru th\Ic S\1', Toa cong 
nh~n chu quy~n cua Honduras d6i v6i toan 
b9 cac dao tranb cbfip6. 

3 International Court of Justice, Land, Island and 
Maritime Frontier Dispute (El Salvador/Honduras: 
Nicaragua intervening), Overview of the case, 
https://www.icj-cij.org/enlcase/75, truy c?p ngay 
27/11/2021. 
4 Jnternational Court of Justice, Maritime 
Delimitation and Territorial Questions between 
Qatar and Bahrain (Qatar v. Bahrain), Overview of 
the case, https://www.icj-cij.org/en/case/87, truy c?p 
ngay 27/lJ/2021. 
5 international Court of Justice, Sovereignty over 
Pulau Ligitan and Pulau Sipadan 
(Indonesia/Malaysia), Overview of the case, 
https://www.icj-cij.org/en/case/l 02, truy c~p ngay 
27/ 11/2021. 
~ International Court of Justice, Territorial and 
Maritime Dispute between Nicaragua and Honduras 
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(5) Trang Y\1 Chu quy~n a6i v&i atio 
Pedra Branca!Pulau Batu Puteh, Middle 
Rocks va South Ledge giua Malaysia va 
Singapore (2003-2008), d6i tuqng tranh 
cb§p la dao Pedra Branca/Pulau Batu Puteh, 
Middle Rocks va South Ledge. BfuJg vi~c 
xac dtnh dva theo nguyen t~c chi~m hfru 
thvc sv, Toa dua ra phan quy~t dao Pedra 
Branca/Pulau Batu Puteh tbuc}c vS 
Singapore con dao Middle Rocks thu9c v€ 
Malaysia. Con bai c~n South Ledge nfun 
trong vung ch6ng lk lanh hili do Pedra 
Branca/Pulau Batu Puteh va Middle Rocks 
4lo ra. Toa khong duqc cac ben uy quy6n 
phan dinb Hinh hai nen k€t lu~ rkg, cbu 
quy€n d6i v6i bai qm South Ledge thuc}c v€ 
qu6c gia c6 Hinh bai bao quanb n6 7 . 

(6) Trang Y\1 Tranh ch&p LG.nh th6 va 
bidn giua Nicaragua va Colombia (2001-
20 12), d6i tuQ.1lg tranh cbfip I a qu~n dao San 
Andres, Providencia va Santa Catalina. Dva 
tren ch11ng cir vS chi~m hfru th\fc sv, Toa 
k€t lu~n r~ng qu§.n dao San Andres va cac 
dao tranb chftp tbuc}c v~ Colombia8• 

(7) Trang Y\1 xin y ki~n tu vfin Cac h? 
qua phap ly lien quan aJn vi?c chia tach 
qutin atio Chagos tir Mauritius niim 1965 
(2017-2019), d6i tuqng tranh chfip la quftn 
diw Chagos. Tuy day khong phai h1 m9t thu 
tl,lc xet xu giai quy~t tranh ch~p chu quy~n 
rna la xin y ki6n tu vfin, nhung cau tra l<ri cua 

in the Caribbean Se.a (Nicaragua v. Honduras), 
Overview of the case, https://v.rww.icj­
cij.org/en/case/120, truyc~p ngay27/l 1/2021. 
7 International Court of Justice, Sovereignty over 
Pedra Branca/Pulau Batu Puteh, Middle Rocks and 
South Ledge (Malaysia/Singapore), Overvie-.v of the 
case, https://www.icj-cij.org/en/case/130, troy c~p 

ngay 27/1 1/2021. 
8 International Court of Justice, Territorial and 
Maritime Dispute (Nicaragua v. Colombia), 
Overview of the case, https://www.icj­
cij .org/en/case/ 124, truy c~p ngay 27 I I I /2021 . 



Toa mang y nghla then ch6t trong vi~c giai 
quy~t tranh ch§p, Toa da k~t lu~ ring: "Qua 
trinh phi thl!c dan hoa Mauritius ilii khong 
iJU'()'C lh{.tC hi?n m9t each h()'p phap khf qu6c 
gia do gianh a9c lqp" va "Vuong qu6c Anh 
c6 nghia v~:~ chdm dut chlnh quy~n tren qudn 
aao Chagos cang nhanh cang t6t''9• 

3. Mqt s6 nh~ djnh v~ each ti~p ~n 
cua Toa an Cong ly quAe t~ troog cac 
tranh chi p chu quy~o lien quao d~n quio 
dao, nhom dao, cvm dao 

Khac v6i m()t s6 V\1 vi~c c6 d6i tuqng 
tranb chAp h\ m9t dao d011 Je hay m9t phftn 
Hinh tb6 tren Jvc d!a khi rna ngu6n lu~t chu 
y~u Ia cac nguyen t~c thv d~c lanh th6, cac 
tranb ch§p c6 d6i tu<;mg Ia m9t quftn dao, 
nh6m dao, C\lffi dao c6 m6i lien h~ m~t thi6t 
h011. vcri lu~t biSn, d~c bi~t Ia cac khai ni~m 
lien quan d~n cac du true bi~n nbu qu5n 
dao, dao, dao da, baj C~ll luc chlrn luc nf>i .. . 
Thong qua ngllien cfru bay V\1 vi~c c6 dBi 
tuqng tranb ch§p d~c tbu nay, nh6m tac gia 
dua ra mQt s6 nh~ djnh nhu sau: 

Thu nb§t, Toa da xac minh m9t each 
chufut xac nb~t v€ tinh ~ng dia ly t\1' nruen 
(khong tinb cac y€u t6 nhan t~o nhu cai t~o, 
bBi I§p, xay d\ffig ... ) cua cac du trilc bi~n 
trong plwm vi tranh ch§p. T§t ca cac pban 
quy~t d~u gbi nh~n r~t r5 v~ tinh tr~ng d!a ly 
nay, cts ttr do, v~ d"l,lilg cac quy ctinb cua lu~t 
bi~n v8 quy ch€ phap ly cua cac cAu trUe. Toa 
chi pharr Xlr cac cfiu trUe ndi khi thuy tri8u len 
cao (high-tide elevation); con cac du trUe bai 
c~n l(tc chim hJ.c ndi (low-tide elevation) 
dtrQ'C xac djnh tUy thuQC vao khoang each cua 
chung d6i vcri bcr bi~n Jan c~n. 

9 International Court of Justice, Legal Consequences 
of the Separation of the Chagos Archipelago from 
Mauritius in 1965, Overview of the case, 
https://www.icj-cij.org/en/case/169, truy c~p ngay 
27111/2021. 

THl/C TJEN xET xtf ... 

Cv th~, trong V1,1 Qatar va Bahrain 
(199 1-2001), xung quanb dao Janan con c6 
bai qm Hadd Janan nhung Toa chi pban xu 
hai d u trUe bi~n miy nbu la m¢t 10 va theo 
d6, dao Janan tbu9c vS Qatar11 • Trong Vl,l 

gifra Nicaragua va Honduras ( 1999-2007), 
Toa da xac djnh b6n du trUe duqc cac ben 
d~ trinh la du tnic n6i khi thuy triSu cao 
dga theo f)i~u 12 I Cong u6c Lien bqp qu6c 
v~ Lu~t Bi~n nam 198212

. Trong Vl,l gifra 
Malaysia va Singapore (2003-2008), Toa 
chi xac d!nh cbu quySn cua Pedra 
Branca/Pulau Batu Puteh va Middle Rocks 
vi chung Ia d u trUe n6i, con bai c~n South 
Ledge phai d~ l~i cbo hai ben ti~p tvc cac 
ti~n trinb ph an dinh bi~n 13. Trong Vl,l gifra 
Nicaragua va Colombia (2001-2012), Toa 
da ghi nh~n tinh tr~g dja Jy cua ttrng du 
true r~t cv th~ du d6 Ia m()t Vling tranh ch~p 
v6i rAt nh i€u du trUe bi8n khac nhau 14

• 

10 International Court of Justice, Maritime 
Delimitation and Territorial Questions between 
Qatar and Bahrain (Qatar v. Bahrain), Judgment of 
16 March 2001, https://www.icj-cij.org/public/ 
files/case-related/87/087-2001 0316-JUD-0 1-00-
EN.pdf, pp. 150. 
11 International Court of Justice, Maritime 
Delimitation and Ten·itorial Questions between 
Qatar and Bahrain (Qatar v. Bahrain). Judgment of 
16 March 2001, https://www. icj-cij.org/public/ 
fi les/case-related/87/087-2001 0316-JUD-0 1-00-EN. 
pdf, pp.l65. 
12 International Court of Justice, Territorial and 
Maritime Dispute between Nicaragua and Honduras 
in tire Caribbean Sea (Nicaragua v. llonduras), 
Judgment of 8 October 2007, bttps://www.icj­
cij .orglpubl ic/fi les/case-related/ 120/ 120-20071008-
JUD-0 1-00-EN.pdf, pp.l37. 
u International Court of Justice, Sovereignty over 
Pedra Branca/Pulau Batu Puteh, Middle Rocks and 
South Ledge (Malaysia/Singapore), Judgment of 23 
May 2008, https://www.icj-cij.org/public/filcs/case­
relatcd/ 130/ 130-20080523-JUD-0 1-00-.EN .pdf, 
pp.l6, 18,299. 
14 International Court of Justice, Territorial and 
Maritime Dispute (Nicaragua v. Colombia), 
Judgment of 13 December 2007, https://www.icj-
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Tbti hai, ten gQi "quAn dao" khong tha 
hi~n ban chAt phap ly cua dfii tuqng tranh 

chAp ciing nhu anh hu6'ng d €n k~t lu~ cufii 

c t1ng cua Toa. Cv th~, eae nh6rn tbt,re tha 

duqc gQi ten "qu§n dao" nhu Chagos, San 

Andres Provideneia va Santa Catalina hay 

Hawar d€u khong dap tmg theo dinh nghla 

phap ly v€ quAn dao va di~u ki~n duqc neu 

t~i E>i€u 46 va 47 eua Cong u6e Lien bgp 
quae v~ Lu~t Bien nam 1982. Tuy nhien, 

each ti6p e~n eua Toa th8 hi~n trong phan 

quySt Ia ton trQng quan ni~m eung nhu each 

tiBp c~n cua cac ben trong Vl,l ki~n. N~u eac 
ben d€u xem nh6m dao d6 Ia m()t kh6i 

th6ng nhAt thl Toa se xem xet cac chtmg cu 

tht,rc thi chu quyso cua cae ben d6i vm toan 

tba cae d u trUe. 

Trong V1,1 gifra El Salvador va Honduras 

( 1986-1 992), T oa nb~ dinh Meanguerita 
tuy Ia mot d u true o6i nhung r§t nho, 
khong c6 ngum 6 va ti€p giap v&i 

M eanguera, cac ben duang S\f d~u xem bai 
tbt,rc th~ nay Ia mot tb~ tb6ng nhAt (a single 
insular unity) va k.bong c6 d~ trinh cua ben 

mio d~ ngh~ xet xu rieng d6i v6i hai dao 

m\y 15
• Do d6, Toa cung xem xet hai du trite 

nbu mot cbinh thB phl,l thuoc vao du trite 
l6n han Ia Meanguera. 

cij.org/public/files/case-relatcd/ 124/124-2007 1213-
JUD-01-00-EN.pdf, pp. J9. 22, 24. 
IS Nguyen van: "Meanguera is 110111, and has long 
been i11habited. Meanguerita is not. Throughout the 
argumellf before the Chamber the islands of 
Mecmguera and Mea11guerita ll'ere treated by both 
P,mies as co11stituting a single insular unity; neither 
PMty, In its ji11al submissions, claimed a separate 
treatment for each of the two islands". Intenational 
Court of Justice, Land. island and Maritime Frontier 
Dispute (EI Salvador/Honduras: Nicaragua 
inten•ening). Judgment of II September 1992, 
hnps://www.icj-cij.org/public/ filcs/case-re1ated/75/0 
75-19920911-JUD-01-00-EN.pdf, pp.356. 
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Trong Vl,l xin y kiSn tu vAn dBi v&i qu§n 

dao C hagos (2017-20 19), m~e du qufut dao 
Chagos duqc du thitnb ttr nhi~u du t:rUc 
bi~n khac nhau 16 nhung Toa vL. pban xu 
nhu mot th~ th6ng nh§t. 

Trong V\1 giiia N icaragua va Colombia 
(200 1-20 12), Toa da xu qu§n dao San 

Andres nhu mqt th~ tb6ng nhAt vi xet l~p 
lu~ cua hai ben tranh chAp Ia Nicaragua va 
Colombia ciing nhu cac ben thu ba khac d€u 

nh~n dinh day Ia rnqt quAn dao, cac chtmg 
cu d€u gQi chung nh6m du true bien nay ta 
qu§n dao San Andres, Prov.idencia va Santa 

Catalina. 

Tuang tv, trong V\1 gma Qatar va 
Bahrain (1991 -2001), qu§n dao Hawar ciing 
duqe mo ta Ia rnqt qu§n th~ nhi~u dao, dao 

da, bai c~ 17 
••• nhung ca hai ben d~u d€ n~ 

Toa dua ra pban quy€t chung cho ca qu§n 
dao va Toa cung chAp nh~ triBn khai hu&ng 
pban ticb l~p lu~ cua cac ben nhu v~y. 

Thti ba, ttr vi~c so sanh bay ban an 
danh cho lo~i d6i tuqng tranh ch§p d~c bi~t 
nay, nh6m tac gia nh~ tbAy, vi~c cac ben 
ti~p c~n theo hu6'ng tach n'rng d u t:rUc rieng 
Je hay ca e\)m dao nhu mot th~ tbfing nb§t 

cilng Ia m(>t ehi~n thu~t nh~m phat huy t6i 
da CO' SO l~p lu~n cua rnlnJ1 va CO anh hu(mg 
nhM djnh d~n kSt lu~n eu6 i cung etJa Tea. 

Xet tnremg hqp cua Honduras, trong V\l 

tranh ch§p v6i El Salvador ( 1986- 1992), 

16 lntcmational Court of Justice, Legal Consequences 
of the Separation of the Chagos Archipelago from 
Mauritius in 1965. Adviso1y Opinion of25 Febmary 
2019, htlps://www .icj-cij .org/publ ic/ li lcs/casc-relat 
ed/169/ 169-20190225-ADV-0 1-00-EN.pdf, pp. 26, 
truy c~p ngay 27/ 11 /2021. 
17 International Court of Justice. Maritime 
Delimitation and Tenitorial Questions between 
Qatar and Bahrain (Qatar v. Bahrain). Judgment of 
16 March 2001, https://www.icj-cij .org/public 
/files/casc-rc1atcd/87/087-200 I 03 16-JUD-0 1-00-EN 
.pdf, pp. 35. 



Honduras d~ trinh cac ch(rng cu lich sir cho 
thl,IC thi chu quy~n d6i vai Meanguera va 
Meanguerita m()t each chung chung, rna h6, 
trong khi cac ch(rng cu d6 ciing khong d~ 
c~p dich xac cac du true nen da khong 
thuySt ph\lc dugc Toa; con trong V\1 tranh 
ch~p vai Nicaragua (1999-2007), Honduras 
l~i nhcr c6 hi~u biSt chinh xac timg du true 
han nen da gianh chiSn th~ng tuy~t d6i. 
Hoan toan c6 CO' sa d~ nh~n dinh d.ng, 
Honduras da t1,I rut kinh nghi~m cho chinh 
minh tir th~t b~i truac El Salvador b&i S\I 

rna h6 cua ch(rng cu. 

Xet truang hgp cua Malaysia, trong 
tranh ch~p vai Indonesia (1998-2002), Toa 
nh~n dinh du ch(rng cu cua Malaysia ciing 
khiem t6n v~ s6 lugng18 nhung thuySt ph\lc 
han so vai phia d6i phuang nen da danh 
th~ng lgi a hai du true Ligitan va Sipadan. 
Tuy nhien, trong tranh ch~p vai Singapore 
(2003-2008), Malaysia l~i dS m~t chu quy~n 
cho Singapore khi Toa thira nh~n Malaysia 
co danh nghia chu quy~n ban dAu vai nhom 
dao dang tranh ch~p nhung vi im l~ng truac 
cac hanh vi thl,IC thi quy~n cua Singapore 
d6i vai dao Pedra Branca/Pulau Batu Puteh 
trong thai gian tuang d6i ng~n (27 nam) da 
bi m~t danh nghia chu quy~n 19 vai du trUe 
nay. Trong khi d6, danh nghia chu quy~n 
ban dAu cua Malaysia d6i vai Middle Rocks 
vftn dugc bao luu. Con c~u true South 
Ledge l~i n~m trong vling ch6ng l~n lanh 

18 International Court of Justice, Sovereignty over 
Pulau Ligitan and Pulau Sipadan 
(Indonesia/Malaysia), Judgment of 17 December 
2002, https:/ /www.icj-cij .org/public/files/case-relate 
d/102/102-20021217-JUD-01-00-EN.pdf, pp. 148. 
19 International Court of Justice, Sovereignty over 
Pedra Branca/Pulau Batu Puteh, Middle Rocks and 
South Ledge (Malaysia/Singapore), Judgment of 23 
May 2008, https://www.icj-cij.org/public/files/case­
related/130/130-20080523-JUD-01-00-EN.pdf, pp. 
290. 
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hai gifra Pedra Branca/Pulau Batu Puteh va 
Middle Rocks nen Toad~ l~(cho cac ben 
tiSp tl,lc cac tiSn trinh phan dinh bi~n. Theo 
gia thuyst cua nhom tac gia, nsu ca 
Malaysia va Singapore d~u yeu du Toa dua 
ra phan quySt chung.cho ca C\lm dao thi c6 
thS Toa se khong chuy~n giao danh nghia 
chu quy~n ban dAu tir Malaysia sang cho 
Singapore a neng du true Pedra 
Branca/Pulau Batu Puteh. Cach ti6p c~n nhu 
v~y c6 lgi han cho phia Malaysia. Tuy 
nhien, gia thuyst do da khong xay ra va 
Singapore ciing c6 th~ se khong ch~p nh~n 
dua V\1 vi~c ni Toa nSu xet th~y each tiSp 
c~n nhu v~y la hoan toan b~t lgi. 

Xet truang hgp cua Nicaragua, trong ca 
hai V\1 tranh ch~p vai Honduras ( 1999-
2007) va tranh ch~p vai Colombia (2001-
2012), Nicaragua d~u th~t b~i hoan toan. 
Toan b() cac yeu sach v~ chu quy~n d6i vai 
c~u true biSn d~u khong dugc Toa cong 
nh~n. Nh6m tac gia cho r~ng, c6 m()t 
nguyen nhan thu ySu dSn tir vi~c Nicaragua 
khong th~t S\I t~p trung nghien CUu du sau · 
V~ timg V\1 vi~C C\1 th~ khi Ca hai V\1 nay da 
diSn ra gAn nhu song song nhau, ben c~nh 
d6, cac d~ trinh cua Nicaragua qua cac IAn 
n()p h6 sa b6 sung ciing c6 S\I thay d6i. Tuy 
nhien, S\I thay d6i nay vftn chua dam bao 
cho Nicaragua c6 dugc m()t th~ng lgi nao. 
V~ CO' ban, theo nhfrng gi th~ hi~n trong hai 
ban an, nguyen nhan tfl,IC tiSp dftn dSn S\I 

th~t b~i cua Nicaragua la cac ch(rng cu r~t 
rna h620

, th~m chi con c6 "tac dl,lng ngugc" 
vi khong nhfrng khong giup dugc cho l~p 

20 International Court of Justice, Territorial and 
Maritime Dispute between Nicaragua and Honduras 
in the Caribbean Sea (Nicaragua v. Honduras), 
Judgment of 8 October 2007, https://www.icj­
cij .org/public/files/case-related/120/ 120-20071 008-
JUD-01-00-EN.pdf, pp. 139. 
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NHA Nlfac VA PHAP LUJT SO 412023 

truCm.g clia minh rna l(;li cling c6 them l~p 
truCm.g clia dfJi phuang21

. 

Trong qua trinh di~n ra V\l vi~c, cac ben 
c6 thS thay d6i each ti€p c~n. Nicaragua va 
Qatar da lam nhu v~y, nhung chi c6 Qatar 
thanh cong mot ph~n con Nicargua thi th~t 
bl;li hoan toan. Trong V\l gifra Qatar va 
Bahrain (1991-2001), vS v~n dS li~u dao 
Janan c6 n~m trong qu~n dao Hawar (Toa 
cong nh~n chli quySn cho Bahrain), Qatar 
da thay dbi chi€n thu~t khi ban d~u cho r~ng 
dao J anan n~m trong qu~n dao Hawar va 
thinh c~u Toa dua ra phan quy€t toan bo 
qu~n dao Hawar bao g6m ca dao J anan cho 
minh, nhung sau khi xet th~y Toa nghieng 
d~n vs hu&ng cong nh~n chli quyen clia 
Bahrain dfJi v&i qu~n dao Hawar nen Qatar 
thay d6i d~ trinh, thinh du xu rieng cho 
truCm.g hqp dao J anan. Qatar da thanh cong 
khi cu6i cling Toa xu dao Janan thuoc vS 
Qatar. V\1 vi~c nay ciing cho th~y, trong 
truCm.g hqp mot ben ti€p c~n theo hu6ng 
toan ths con mot ben ti€p c~n theo hu&ng 
rieng le tUng du true biSn thi Toa se xet 
theo tirng du true dS dam bao ti~m c~n d€n 
sv th~t khach quan clia Vl,l vi~c. 

Nhin chung, m~c du each thuc d~ trinh 
cac yeu sach clia cac ben len Toa la mot 
chi€n thu~t va c6 tac dong nh~t dinh d€n k€t 
lu~n cua Toa nhung nh~n th~y r~ng, Toa 
luon hu6ng d€n giai phap cong b~ng nh~t va 
thuCm.g can nh~c r~t th~n tnmg nh~m dam 
bao can b~ng lqi ich clia cac ben c6 duqc tU 
phan quy€t; th~m chi c6 truCm.g hqp chinh 
Toa chli d()ng g6p ph~n giup cho cac ben 

21 International Court of Justice, Territorial and 
Maritime Dispute (Nicaragua v. Colombia), 
Judgment of 13 December 2007, https://www.icj­
cij .org/public/files/case-related/124/ 124-20071213-
JUD-01-00-EN.pdf, pp. 90. 
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diSu chinh yeu sach dS di dSn giai phap c6 
thS ch~p nh~n t6t nhk 

C\1 thS, trong V\l gifra El Salvador va 
Honduras (1986-1992), Toa da chli dong dS 
xu~t cac ben giai quy€t tranh ch~p t(;li c~u 
true El Tiger du tru&c d6 hai ben c6 yeu 
sach dfJi khang nhung phli nh~n c6 tranh 
ch~p nen khong n~m trong d~ trinh ban d~u 
clia Vl,l vi~c22 . DS xu~t nay clia Toa giup cho 
kSt qua cu6i cling clia Honduras khong hoan 
toan th~t bl;li du khong dl;lt duqc yeu sach 
dfJi v&i Meanguera va Meanguerita rum d~ 
trinh ban d~u nhung ciing da cling c6 duqc 
chli quySn v&i du true El Tiger. 

Trong V\l gifra Qatar va Bahrain (1991-
2001), dao Janan v6n ciing khong n~m trong 
yeu sach ban d~u clia Qatar, nha Toa kh~ng 
dinh c~u true nay n~m trong qu~n dao 
Hawar (Toa cong nh~n chli quySn cho 
Bahrain) nen Qatar da b6 sung va cling c6 
h6 SCY theo hu6ng chfulg minh cac hanh vi 
thvc thi chli quySn dfJi v&i rieng du true 
nay va da danh th~ng lqi. 

Tir cac phan tich so sanh tren, c6 thS . 
th~y r~ng uu diSm n6i b~t nh~t clia each ti€p 
c~n toan bo qu~n dao nhu mot thS thfJng 
nh~t la phat huy t6i d~ gia tri clia cac chfulg 
cu c6 dS c~p d€n dfJi tuqng tranh ch~p mot 
each bao quat va co ths giup ben dua ra yeu 
sach khoa l~p sv thisu v~ng chfulg cu hay 
chfulg cu con mer h6 a mot s6 c~u trUe nh~t 
dinh. Tuy nhien, uu diSm nay chi c6 gia tri 
nSu c6 thS chfulg minh duqc ph(;lm vi qu~n 
dao mot each chinh xac, khong hi tranh cai 
v~n de t6n tl;li mot hay mot vai thvc ths n~m 
ngoai ph(;lm vi qu~n dao. Con nhuqc diSm 

22 International Court of Justice, Land, Island and 
Maritime Frontier Dispute (El Salvador/Honduras: 
Nicaragua intervening), Judgment of 11 September 
1992, https:/ /www.icj-cij .org/public/files/case-relate 
d/75/075-19920911-JUD-01-00-EN.pdf, pp. 329. 



cua each ti€p c~n m\y la n€u phia d6i 
phuang c6 chirng cu thvc thi chu quy~n d6i 
v&i m(>t hay m(>t vai cftu true rieng le thuy€t 
pht:~c han thi c6 thS duqc cong nh~n c6 chu 
quy~n du true rieng le. 

D6i v&i each ti€p c~n tUng dm true 
rieng le trong m(>t quAn dao, uu diSm lan 

. nhftt thS hi~n CO' s& cua ben yeu sach. ch~c 
ch~n va ro net han, tuy nhien, nhuqc diSm 
la c6 thS dS 1(> ra m(>t s6 du trUe nim trong 
yeu sach nhung chirng cu khong du vfrng 
vang. Thong thuang, day la each ti€p c~n 
khi cac ben c6 nh~n thuc khac nhau v~ 
ph~m vi quAn dao, nh6m dao, C\lm dao dang 
trang chftp. DS l~p h6 sa theo huang nay doi 
hoi cac ben phai day cong chuAn hi tu li~u 
tren cac phuang di~n khoa hQC phap ly, tv 
nhien va kinh ts - xa h(>i cho timg truang 
hqp nho le. Xet thfty, khi hai ben co yeu 
sach d6i khang thi chi rfin ben nao CO CO' SCY 

vfrrig ch~c han ben kia du la IDQt vai SlJ ki~n 
ciing c6 thS mang l~i thanh cong. Do d6, 
day la each tiSp c~n cac ben tranh chfip se 
huang dSn nhi~u han trong tuang lai. 

4. K~t lu~n va ki~n nghj lien h~ v6i 
tranh chip chu quy~n lY qu~n dao Hoang 
Sa va TrU'irng Sa cua Vi~t Nam 

Thong qua nghien ciru v~ each ti€p c~n 
cua Toa an Cong ly qu6c t€ trong bay V\1 

vi~c co d6i tuqng la cac quAn dao, nhom 
dao, C\lffi dao, bai vi€t due k€t nhfrng diSm 
chung dang luu y nhu sau: M(jt la, Toa rftt 
chu trQng d€n cac dfr li~u dia ly tv nhien dS 
xac dinh d6i tuqng c6 thS chi€m hfru nhim 
xac l~p chu quy~n; hai Ia, Toa ti€p c~n dva 
tren nh~n thuc cua cac ben trong V\1 vi~c, 

cac each gQi "quAn dao" hay "nhom dao" 
khong tac d(>ng d€n ban chftt quy ch€ phap 
ly cua d6i tuqng tranh chftp; va ba Ia; each 
tiSp c~n theo tUng du true rieng le hay toan 
b(> quAn dao, nh6m dao, C\lm dao mang tinh 

THl/C TIEN xET XU •.• 

chi€n thu~t va c6 anh huang nhftt dinh d€n 
kSt lu~n cu6i cling cua Toa. 

D6i v&i tranh chftp chu quy~n quAn dao 
Hoang Sa, day la d6i tuqng tranh chftp cua 
hai nu&c ba ben. Cac van ban nha nu&c thS 
hi~n yeu sach m(>t each chinh thuc cua ca ba 
ben Vi~t Nam, Trung Qu6c va Dai Loan cho 
d€n nay d~u c6 chung each ti€p c~ day la 
m(>t nh6m dao c6 ten gQi chung. Vi~t Nam 
gQi la Hoang Sa, Trung Qu6c va Dai Loan 
gQi la Tay Sa, cac tai li~u cua ben thu ba 
ciing gQi chung nh6m nay la Paracels. M~c 
du v~ m~t phap ly, Hoang Sa khong du di~u 
ki~n tr& thanh m(>t quAn dao theo tinh thAn 
cua Di~u 46 va 4 7 Cong u&c Lien hqp qu6c 
v~ Lu~t BiSn niim 1982, nhung tU cac kSt 
lu~n cua bai vi€t, day khong phai la vftn d~ 
anh huang dSn each ti€p c~n cua Toa. Xet 
thfty, da s6 cac chirng cu thvc thi chu quy~n 
cua Vi~t Nam chu y€u ti€p c~n theo huang 
kh~ng dinh chu quySn d6i v&i toan b(> quAn 
dao nen vi~c giu each ti€p c~n toan b9 quAn 
dao nhu m(>t thS th6ng nhftt se phat huy t6i 
da gia tri chirng cu tU phia Vi~t Nam. 

Con d6i v&i tranh chftp chu quySn quAn 
dao Truang Sa, day la d6i tuqng tranh chftp 
cua niim nu6c sau ben. Dang luu y la, nh~ 
thuc cua cac ben vs ph~m vi quAn dao 
Truang Sa khong gi6ng nhau. C\1 thS, chi c6 
Vi~t Nam, Trung Qu6c va Dai Loan yeu 
sach chu quysn v&i toan .b9 quAn dao; con 
Philippines, Malaysia va Brunei chi yeu sach 
m(>t s6 ctiu true biSn. Th~m chi, ngay ca nh~ 
thuc cua Vi~t Nam va Trung Qu6c hay Dai 
Loan vS ph~ vi toan b(> quAn dao Truang 
Sa ciing c6 sv khac bi~t. V &i tinh hinh nhu 
v~y, each tiSp c~n theo huang l~p h6 SO' thvc 
thi chu quySn cho tUng cftu true n6i khi tri~u 
cao cling v6i bai c~n ph\1 thu(>c (n€u c6) se 
phu hqp han v&i thvc ti~n; qua d6 bao v~ lQ'i 
ich thi€t thvc nhftt cho Vi~t Nam. 
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