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Tom tiit: Doi voi cde vu tranh chap chi quyén quan dao, nhém dao cum dao giita
cac quac gia tgi Toa an Cong ly quoc té, thong thuwong cé hai cach nep can chu yeu:
Mot la, xem toan bg quan dao nhém dao, cum dao nhu mot thé thong nhat hodc hai Ia
dwa ra két lugn cho tieng cdu tric bten neng lé trong qudan thé cé tranh chap Cdch tiép
cd@n toan bg cac cdu tric nhw mot. thé thong nhdt hay rteng lé tung cau triic bién cé anh
hwong nhat dinh dén két qua cubi cung ctia vu tranh chap. Ba: viét tap trung lam ro
hwm:g tiép cdn trong thyc tién xét xur cua Toa an Cong ly quoc té thong qua bay vu viéc
c6 doi twong tranh chap la quan dao, nhom dao, cum ddo; dé tir @6 dwa ra kién nghi lgp
trweomg phit hop d6i véi tranh chdp tai quan dao Hoang Sa va Trueong Sa ciia Viét Nam.

Abstract: Regarding sovereignty disputes over archipelagos or groups of islands
between states at the International Court of Justice, there exist normally two main
approaches: firstly, identifying the entire archipelago or group of islands as a single
insular unity, or secondly, drawing conclusions for each individual maritime feature.
These two approaches have a certain influence on the final outcome of the dispute.
The article clarifies the practical approach of the International Court of Justice
through seven cases concerning archipelagos or groups of islands. Therefore,
proposals for a suitable position for Vietnam regarding the Paracels and Spratly
disputes would be made.

do, tranh chip chi quyén ddi voi quan dao
Hoang Sa va Truong Sa khong hoan toan

1. Diit vin dé
Cuing véi su phat trién cua Ludt Quéc té,

thyre tién xét xir clia Toa an Cong 1y qubc té
la mét ngi dung quan trong ma cac chu thé
ctia Ludt Qudc té cin nghién ciru chuyén siu
dé nim bit tinh thin cua phép luat khéng chi
trong viéc thyuc hién phap ludt ma con trong
viéc giai quyét céc tranh chép bing co quan
tai phan quoc té trong tuong lai.

Xét thdy, hai quin dio Hoang Sa va
Trudmg Sa c6 dic diém dia 1y 14 mot quan
thé phirc hop nhiéu loai cdu triic bién. Do

*** ThS., Khoa Luat, Trudmg Dai hoc M& Tp. Ho Chi
Minh.
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gi{‘mg vl vige giai quyét tranh chép trén
dét lién cha yéu dya trén cac nguyén tic
thu déc lanh thd thudn tiy ma it nhiéu c6
anh hucmg béi cac quy d;nh trong ludt bién
quoc té, dic bigt 1a quy ché phép 1y cua céc
céu tric bién.

2. Tong quan vé Toa an Cong Iy quoc
té va cac vu viée duge nghién ciru

2.1. Tong quan vé Toa dn Céng Iy
quéc té va vai tré cia cdc phdn quyét

Toa an Cong ly quéc té (International
Court of Justice — ICJ) dugc thanh ldp vao
nim 1945 véi tién than la Phap vién
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Thuéng trpe Cong ly qudc té (Permanent
Court of International Justice - PCIJ) c6 tr
nim 1922. Toa an Céng 1y qudc té duoc
thanh 13p va hoat dong trén co s& Hién
chuong Lién hgp quéc va Quy ché Toa an
Cong 1y qudc té nam 1945. Hién chuong
Lién hop quéc nim 1945 danh toan bd
Chwong XIV tir Piéu 92 dén Piéu 96 dé
quy dinh nhimg van dé co ban vé t6 chirc,
tham quyén va hoat dong ciia Toa. Quy ché
Toa 4n Céng 1y quéc té nam 1945 gém 70
didu duoc coi 1a mot phan phu luc gin bo
hiru co v6i Hién chuong Lién hop qudc. Tru
s& cta Toa an Cong ly quic té dit tai La
Hay, Ha Lan.

Toa én Cong 1y qudc té cé hai tham
quyén chinh: Giai quyét tranh chép giira cac
qudc gia va cho y kién tu van. Ngoai ra, Toa
con ¢6 cic thim quyén phai sinh mang tinh
tht tuc nhu thim quyén 4p dung bién phap
khén cép tam thoi. Toa bit dau chinh thic
nhén hd so, thu 1y va giai quyét tranh chap
cac van dé giira cic qudc gia thanh vién cé
lién quan, ciing nhu 1am céng tic c6 van
phép luat cho Pai hoi déng Lién hop quéc,
Héi dong Béao an Lién hgp qudc va cac uy
ban khéc tryc thude Lién hgp qubc tir nim
1946. Toa 4n chi c6 thim quyén giai quyét
tranh chip néu cac qubc gia lién quan da
chép nhén quyén tai phan ciia Toa theo mét
hodc nhiéu cach khac nhau'.

Tinh dén nay, s6 lwgng cac vu viéc
dugc Toa an Cong 1y quc té giai quyét rat
dd so va 1a mét phan hét sirc quan trong
trong su phat trién cua ludt phap quoc té.
Céc phan quyét ciia Toa 4an Cong 1y quéc té
la co s& c6 tinh thuyét phuc cao nhim xac
dinh céc tiéu chuin phéap 1y chung, dic biét

! Malcolm N. Shaw, International Law (6th eds.),
Cambrigde University Press, Cambrigde, 2008,
p.1064.

khi c6 su khéng théng nhét vé mot van dé
nao dé cia Luat Quic té. Trén co s khing
dinh sy diing dén va hop 1y, cc phan quyét
ndy c6 vai trd 1am nén tang dé xay dyng cac
quy pham méi ctia Ludt Quéc té. Bén canh
d6, cac phan quyét cia Toa an Cong 1y quéc
té con co thé trg thanh tai ligu tham khao ¢6
gié tri cao ddi véi cac quéc gia hién dang co
tranh chép trong viéc nghién ciru ndi dung
phéan quyét dé xdy dyng chién lugc hop 1y
d6i voi trudmg hop cua qubc gia minh mot
khi dé trinh vu viéc 1én Toa.

2.2, Cdc nét chinh trong nhirng vu viéc
cé dbi twgng tranh chdp la cic quan dao,
nhom ddo, cum ddo

Vé céc tranh chip c6 dbi twong 13 cac
quf”m dao, nhom dao, cum dao, nhém tac gia
da thuc hién khao sat trong danh muc céac
ban 4n cua Toa 4n Cong 1y quéc té tir ndm
1948 dén nam 2021 c¢6 07 vu viéc lién
quan®. Bay vu viéc nay c6 ndi dung rat phirc
tap, bao gdom nhiéu vin dé nhu: Phan xir
chii quyén, phin dinh bién hay hé qua phap
Iy cua nhimg hanh vi don phuong. Tuy
nhién, nhim phuc vu cho cdu héi nghién
clru cla bai viét, chi c6 nhimg théng tin lién
quan trre tiép dén cach tiép can cua Toa khi
phan xir chu quyén d6i voi cic ddi tuong
quén dao, nhom ddo, cum dao s& duge luge
thuat lai.

(1) Trong vu Tranh chcfp lanh thé, dao
va phén dinh bién giita El Salvador va
Honduras (1986-1992), dbi tugng tranh
chip la céc cdu tric El Tigre, Meanguera va
Meanguerita. Trong d6, Meanguerita rit
nho, khéng c6 nguoi & va tiép gidp véi
Meanguera, quy thudc vao Meanguera. Dua
trén cac chimg cir chiém hiru thyc sy cua

2 Nhom tac gia khong xét dén nhimg vy viéc cic bén
dé trinh Toa xem xét lai hodc giai thich ban an.
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hai bén, Toa da trao cht quyén céu tric El
Tigre cho Honduras, con Meanguera (cung
vol  Meanguerita) dugc trao cho El
Salvador.

(2) Trong vu Phdn dinh bién va cdc vin
dé lanh thé giita Qatar va Bahrain (1991-
2001), dbi twong tranh chap 1a quin dao
Hawar va dao Janan. Dua vao Quyét dinh
giai quyét tranh chdp chu quyén di co trude
do vao nam 1939 cua Chinh phu Anh, Toa
cong nhan chi quyén quin dao Hawar cho
Bahrain, con dao Janan thudc vé Qatar?.

(3) Trong vu Chi quyén doi véi dio
Pulau Ligitan va Pulau Sipadan giita
Indonesia va Malaysia (1998-2002), dbi
twong tranh chip 1 hai déo Pulau Ligitan va
Pulau Sipadan. Dya véo chimg cir chiém hitu
thuc sy, Toa dwa ra phan quyét cong nhén
chii quyén ctia Malaysia d6i véi hai dao”.

(4) Trong vu Tranh chdp lanh thé va
bién gita Nicaragua va Honduras trong
Bién Caribbe (1 999-2007), déi tugng tranh
chép 13 dao Bobel Cay, Savanna Cay, Port
Royal Cay va South Cay. Dya vao cac
chimg cir chiém hiru thuc sy, Tda cong
nhan chii quyén cia Honduras dbi véi toan
bé céc dao tranh chip®.

? International Court of Justice, Land, Isiand and
Maritime Frontier Dispute (El Salvador/Honduras:
Nicaragua intervening), Overview of the case,
https://www.icj-cij.org/en/case/75, truy cdp ngdy
27/11/2021.

4 International Court of Justice, Maritime
Delimitation and Territorial Questions between

Qatar and Bahrain (Qatar v. Bahrain), Overview of

the case, https://www.icj-cij.org/en/case/87, truy cap
ngay 27/11/2021.

3 International Court of Justice, Sovereignty over
Pulau Ligitan and Pulau Sipadan
(Indonesia/Malaysia), Overview of the case,
https://www.icj-cij.org/en/case/102, truy cdp ngay
27/11/2021.

6 International Court of Justice, Territorial and
Maritime Dispute between Nicaragua and Honduras
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(5) Trong vu Chii quyén déi véi ddo
Pedra Branca/Pulau Batu Puteh, Middle
Rocks va South Ledge gita Malaysia va
Singapore (2003-2008), d6i twong tranh
chép la dao Pedra Branca/Pulau Batu Puteh,
Middle Rocks va South Ledge. Bing viéc
xdc dinh dwa theo nguyén tic chiém hiru
thuc su, Toa dua ra phan quyét dao Pedra
Branca/Pulau Batu Puteh thudc vé
Singapore con dao Middle Rocks thudc vé
Malaysia. Con bdi can South Ledge nam
trong vung chéng lan lanh hai do Pedra
Branca/Pulau Batu Puteh va Middle Rocks
tao ra. Toa khong duge cic bén uy quyén
phan dinh lanh hai nén két luin ring, chu
quyén doi véi bii can South Ledge thudc vé
quéc gia c6 1anh hai bao quanh nd’.

(6) Trong vu Tranh chép lanh tho va
bién giita Nicaragua va Colombia (2001-
2012), d6i tegng tranh chap 1a quan dao San
Andrés, Providencia va Santa Catalina. Dua
trén chung cu vé chiém hiru thuc su, Toa
két luan ring quin dio San Andrés va cic
dao tranh chip thudc vé Colombia®.

(7) Trong vu xin ¥ kién tu van Cdc hé
qua phdp Iy lién quan dén viéc chia tich
quan dio Chagos tic Mauritius nim 1965
(2017-2019), dbi tugng tranh chap 1a quéan
dao Chagos. Tuy day khong phai 1a mot thu
tuc xét xir giai quyét tranh chép chu quyén
ma 1a xin y kién tu van, nhung céu tra i cia

in the Caribbean Sea (Nicaragua v. Honduras),
Overview  of  the  case,  hitps://www.icj-
cij.org/en/case/120, truy cap ngay 27/11/2021.

" International Court of Justice, Sovereignty over
Pedra Branca/Pulau Batu Puteh, Middle Rocks and
South Ledge (Malaysia/Singapore), Overview of the
case, https://www.icj-cij.org/en/case/130, truy cép
ngay 27/11/2021.

8 International Court of Justice, Territorial and
Maritime Dispute (Nicaragua v. Colombia),
Overview  of  the  case,  https://www.icj-
cij.org/en/case/124, truy cap ngay 27/11/2021.
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Toda mang ¥ nghia then chdt trong viée gii
quyét tranh chép, Toa da két ludn ring: “Qud
trinh phi thuc ddn hoa Mauritius da khéng
duwge thue hién mét cach hop phdp khi quoc
gia dé gianh déc lap” va “Vuong quoc Anh
o nghia vu chdm diet chinh quyén trén qudn

dao Chagos cang nhanh cang t6¢™.

3. Mt s6 nhin dinh vé cich tiép cin
cia Toda 4n Cong Iy qubc té trong céc
tranh chip chii quyén lién quan dén quén
ddo, nhom dao, cum dio

Khéc véi mdt sé vu viée c6 doi tuong
tranh chép 12 mot ddo don 1é hay mot phén
lanh tho trén luc dia khi ma nguf')n luat chu
yéu la cac nguyén tic thu déc lanh thé, cac
tranh chap c6 d6i tuong 1a mot quan dao,
nhém dao, cum dao ¢6 méi lién hé mat thiét
hon véi lut bién, ddc biét 1a cac khai niém
lién quan dén cac cdu tric bién nhu quan
ddo, dao, dao da, bai can lic chim lic ndi...
Théng qua nghién ciru bay vu viée c6 ddi
twong tranh chap dic thi nay, nhém tac gia
dua ra mot s6 nhan dinh nhur sau:

Thir nhit, Toa da xdc minh mot cich
chudn xac nhat vé tinh trang dia Iy tu nhién
(khong tinh cac yéu té nhan tao nhu cai tao,
bdi ldp, xdy dung...) cia cic cau tric bién
trong pham vi tranh chap. Tét ca cac phan
quyét déu ghi nhan rét rd vé tinh trang dia ly
nay, dé tir d6, van dung cac quy dinh ciia luat
bién vé quy ché phap 1y cua cac céu triic. Toa
chi phan xir cic céu tric ndi khi thay tridu 1én
cao (high-tide elevation); con cac céu tric bii
can lic chim lic ndi (low-tide elevation)
dugce xac dinh tiy thudc vao khoang cach cua
ching ddi véi b bién lan can.

? International Court of Justice, Legal Consequences
of the Separation of the Chagos Archipelago from
Mauritius in 1965, Overview of the case,
https://www.icj-cij.org/en/case/169, truy c@p ngay
27/11/2021.

Cu thé, trong vu Qatar va Bahrain
(1991-2001), xung quanh dao Janan con co
bai can Hadd Janan nhung Toa chi phan xir
hai cdu tric bién nay nhu 1a mot'® va theo
d6, dao Janan thudc vé Qatar''. Trong vu
gitta Nicaragua va Honduras (1999-2007),
Toa da xéc dinh bdn cu tric duge céc bén
dé trinh 1a céu triic ndi khi thuy triéu cao
dwa theo Diéu 121 Céng ude Lién hop qubc
vé Luét Bién nam 1982'2. Trong vu giira
Malaysia va Singapore (2003-2008), Toa
chi xac dinh chi quyén ctéa Pedra
Branca/Pulau Batu Puteh va Middle Rocks
vi chling la cAu tric ndi, con bii can South
Ledge phai dé lai cho hai bén tiép tuc cac
tién trinh phan dinh bién'"’. Trong vy giira
Nicaragua va Colombia (2001-2012), Toa
da ghi nhéan tinh trang dia 1y cua timg ciu
tric rat cu thé da d6 la mot ving tranh chép
véi rat nhiéu cau tric bién khac nhau'?,

" International Court of Justice, Maritime
Delimitation and Territorial Questions between
Qatar and Bahrain (Qatar v. Bahrain), Judgment of
16 March 2001, https://www.icj-cij.org/public/
files/case-related/87/087-20010316-JUD-01-00-
EN.pdf, pp. 150.

""" International Court of Justice, Maritime
Delimitation and Territorial Questions between
Qatar and Bahrain (Qatar v. Bahrain), Judgment of
16 March 2001, https://www.icj-cij.org/public/
files/case-related/87/087-20010316-JUD-01-00-EN.
pdf, pp.165.

12 International Court of Justice, Territorial and
Maritime Dispute between Nicaragua and Honduras
in the Caribbean Sea (Nicaragua v. Honduras),
Judgment of 8 October 2007, https://www.icj-
cij.org/public/files/case-related/120/120-20071008-
JUD-01-00-EN.pdf. pp.137.

1 International Court of Justice, Sovereignty over
Pedra Branca/Pulau Batu Puteh, Middle Rocks and
South Ledge (Malaysia/Singapore), Judgment of 23
May 2008, https://www.icj-cij.org/public/files/case-
related/130/130-20080523-JUD-01-00-EN.pdf,
pp.16, 18, 299,

4 International Court of Justice, Territorial and
Maritime  Dispute (Nicaragua v. Colombia),
Judgment of 13 December 2007, https://www.icj-
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Thir hai, tén goi “quan dao” khong thé
hién ban chit phap 1y cia d6i twgng tranh
chép ciing nhu anh huéng dén két luan cubi
cing cia Toa. Cu thé, cic nhém thuc thé
dugc goi tén “quén dao” nhu Chagos, San
Andrés Providencia va Santa Catalina hay
Hawar déu khong dap (mg theo dinh nghia
phép 1y vé quin dao va diéu kién dugc néu
tai Diéu 46 va 47 cua Céng ude Lién hop
quéc vé Luit Bién nim 1982. Tuy nhién,
cach tiép cén cta Toa thé hién trong phan
quyét la ton trong quan niém ciing nhur cach
tiép can cua cac bén trong vy kién. Néu cic
bén déu xem nhém dio d6 1a mot khéi
théng nhét thi Toa s& xem xét cic chimg cu
thue thi chii quyén cuia cac bén déi véi toan
thé cac céu tric.

Trong vu giira El Salvador va Honduras
(1986-1992), Toa nhdn dinh Meanguerita
tuy 12 mot cdu tric ndi nhung rit nho,
khong c6 ngudi & va tiép giap voi
Meanguera, cac bén duong su déu xem hai
thuc thé nay 1a mét thé thong nhét (a single
insular unity) va khong cé d¢ trinh cua bén
ndo dé nghi xét xir riéng d6i v6i hai dao
nay'®. Do d6, Toa ciing xem xét hai ciu tric
nhu mét chinh thé phu thude vao céu tric
lén hon la Meanguera.

cij.org/public/files/case-related/124/124-20071213-
JUD-01-00-EN.pdf, pp.19, 22, 24.

'S Nguyén vin: “Meanguera is now, and has long
been inhabited. Meanguerita is not. Throughout the
argument before the Chamber the islands of
Meanguera and Meanguerita were treated by both
Parties as constituting a single insular unity; neither
Party, in its final submissions, claimed a separate
treatment for each of the two islands". Intenational
Court of Justice, Land, Island and Maritime Frontier
Dispute  (El  Salvador/Honduras:  Nicaragua
intervening), Judgment of 11 September 1992,
https://www.icj-cij.org/public/files/case-related/75/0
75-19920911-JUD-01-00-EN.pdf, pp.356.
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Trong vu xin ¥ kién tu vén déi vc'ri quin
dao Chagos (2017-2019), méc di quan dao
Chagos dugc cau thanh tir nhleu cdu triic
bién khac nhau'® nhung Toa vin phan xir
nhu mot thé théng nhit.

Trong vu gilra Nicaragua va Colombia
(2001-2012), Toa da xir quian dao San
Andrés nhu mot thé théng nhét vi xét lap
ludn ctia hai bén tranh chap la Nicaragua va
Colombia ciing nhu cac bén thir ba khac déu
nhian dinh day la mét qu:?m dao, cac ching
cir déu goi chung nhom cdu tric bién nay la
quédn dao San Andrés, Providencia va Santa
Catalina.

Twong tu, trong vu gilra Qatar va
Bahrain (1991-2001), quin dao Hawar ciing
duge mé ta 1a mét quin thé nhiéu dao, dao
da, bai can'’... nhumg ca hai bén déu dé nghi
Toa dua ra phan quyét chung cho ca quin
ddo va Toa ciing chap nhén trién khai hudéng
phén tich 1@p ludn cta cac bén nhu vay.

Thir ba, tir viéc so sanh bay ban an
danh cho loai ddi tugng tranh chép dic biét
nay, nhém tc gia nhin thdy, viéc cic bén
tiép cén theo huéng tach timg cdu tric riéng
Ié hay ca cum dao nhu mot thé thong nhat
ciing 1a mot chién thuat nhim phat huy t6i
da co s¢ 1ap ludn ctia minh va cé anh hudng
nhat dinh dén két luan cubi cling ciia Toa.

Xét truong hop cua Honduras, trong vu
tranh chip véi El Salvador (1986-1992),

16 International Court of Justice, Legal Consequences
of the Separation of the Chagos Archipelago from
Mauritius in 1965, Advisory Opinion of 25 February
2019, https://www.icj-cij.org/public/files/case-relat
ed/169/169-20190225-ADV-01-00-EN.pdf, pp. 26,
truy cdp ngay 27/11/2021.

" International Court of Justice, Maritime
Delimitation and Territorial Questions between
Qatar and Bahrain (Qatar v. Bahrain). Judgment of
16 March 2001, https://www.icj-cij.org/public
/files/case-related/87/087-20010316-JUD-01-00-EN
.pdf, pp. 35.
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Honduras d¢ trinh cac chirng cir lich sur cho
thyc thi chii quyén d6i voi Meanguera va
Meanguerita mot cach chung chung, mo ho,
trong khi cic chimg cir d6 ciing khong dé
cap dich xac cac chu tric nén dd khong
thuyét phuc duge Toa; con trong vu tranh
chép v6i Nicaragua (1999-2007), Honduras
lai nho c6 hiéu biét chinh xac timg cau tric
hon nén di gianh chién thing tuyét dbi.
Hoan toan c6 co s& dé nhan dinh ring,
Honduras da ty rit kinh nghiém cho chinh
minh tir thit bai truéc El Salvador béi su
mo hé ciia chimg cir.

Xét truong hgp cua Malaysia, trong
tranh chdp v&i Indonesia (1998-2002), Toa
nhan dinh du chimg cr cia Malaysia ciing
khiém ton vé s6 hwong'® nhung thuyét phuc
hon so v&i phia déi phuong nén di danh
thdng loi & hai cdu triic Ligitan va Sipadan.
Tuy nhién, trong tranh chip véi Singapore
(2003-2008), Malaysia lai @& mat chu quyén
cho Singapore khi Toa thira nhdn Malaysia
c6 danh nghia chii quyén ban dau v6i nhém
dao dang tranh chip nhung vi im ling trudc
cac hanh vi thyuc thi quyén cia Singapore
d6i véi dao Pedra Branca/Pulau Batu Puteh
trong thoi gian twong d6i ngan (27 nim) da
bi mat danh nghia chu quyén'® véi céu tric
nay. Trong khi d6, danh nghia chii quyén
ban dau ciia Malaysia d6i voi Middle Rocks
van dwgc bao lwu. Con cdu trac South
Ledge lai nim trong ving chong ldn lanh

'8 International Court of Justice, Sovereignty over
Pulau Ligitan and Pulau Sipadan
(Indonesia/Malaysia), Judgment of 17 December
2002, https://www.icj-cij.org/public/files/case-relate
d/102/102-20021217-JUD-01-00-EN.pdf, pp. 148.

1 International Court of Justice, Sovereignty over
Pedra Branca/Pulau Batu Puteh, Middle Rocks and
South Ledge (Malaysia/Singapore), Judgment of 23
May 2008, https://www.icj-cij.org/public/files/case-
related/130/130-20080523-JUD-01-00-EN.pdf, pp.
290.

hai giita Pedra Branca/Pulau Batu Puteh va
Middle Rocks nén Toa dé lai cho cic bén
tiép tuc céc tién trinh phan dinh bién. Theo
gia thuyét cia nhém tic gia, néu ca
Malaysia va Singapore déu yéu cau Toa dua
ra phén quyét chung cho ca cym dao thi c6
thé Toa s& khong chuyén giao danh nghia
chii quyén ban déu tir Malaysia sang cho
Singapore & riéng ciu tric Pedra
Branca/Pulau Batu Puteh. Cach tiép cin nhu
vay cO lgi hon cho phia Malaysia. Tuy
nhién, gia thuyét d6 di khong xay ra va
Singapore ciing cO thé s& khong chép nhan
dwa vu viéc ra Toa néu xét thiy cach tiép
can nhu vay 12 hoan toan bt 1oi.

Xét trudong hgp cua Nicaragua, trong ca
hai vu tranh chs’ip vo1 Honduras (1999-
2007) va tranh chdp voi Colombia (2001-
2012), Nicaragua déu thit bai hoan toan.
Toan bd cc yéu sach vé chi quyén ddi voi
chu tric bién déu khong dugc Toa cong
nhan. Nhém tac giad cho rang, c6 mot
nguyén nhén thir yéu dén tir viéc Nicaragua
khong thét sy tip trung nghién ciru du sau
vé timg vu viéc cu thé khi ca hai vu nay da
dién ra gin nhu song song nhau, bén canh
d6, cac dé trinh cia Nicaragua qua cac lan
ndp hd so bd sung ciing c6 sy thay d6i. Tuy
nhién, sy thay ddi ndy van chua dam bao
cho Nicaragua c¢6 dugc mot thé.ng lgi nao.
Vé co ban, theo nhitng gi thé hién trong hai
ban 4n, nguyén nhan truc tiép din dén su
that bai cta Nicaragua 13 cic ching cir rat
mo hd%, thdm chi con c6 “tac dung nguoc”
vi khong nhimg khong gitp dugc cho lap

20 International Court of Justice, Territorial and
Maritime Dispute between Nicaragua and Honduras
in the Caribbean Sea (Nicaragua v. Honduras),
Judgment of 8 October 2007, https://www.icj-
cij.org/public/files/case-related/120/120-20071008-
JUD-01-00-EN.pdf, pp. 139.
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trrong ciia minh ma lai cing ¢ thém lap
truong cua dbi phuong?!.

Trong qua trinh dién ra vy viéc, cac bén
c6 thé thay ddi cach tiép can. Nicaragua va
Qatar da lam nhu vdy, nhung chi c6 Qatar
thanh cong mot phan con Nicargua thi that
bai hoan toan. Trong vu giltta Qatar va
Bahrain (1991-2001), vé van dé lidu dao
Janan ¢6 nam trong quin dao Hawar (Toa
cong nhan chu quyén cho Bahrain), Qatar
da thay doi chién thuat khi ban du cho ring
dao Janan nam trong quan ddo Hawar va
thinh cau Toéa dua ra phan quyét toan bd
quéan dao Hawar bao gbm ca dao Janan cho
minh, nhung sau khi xét thdy Toa nghiéng
din vé huéng coéng nhan chi quyén cua
Bahrain d6i véi quan dao Hawar nén Qatar
thay ddi dé trinh, thinh cAu xir riéng cho
truong hop ddo Janan. Qatar da thanh cong
khi cubi cling Toa xir ddo Janan thudc vé
Qatar. Vu viéc nay ciing cho thay, trong
trrong hop mot bén tiép cén theo hudng
toan thé con mot bén tiép can theo hudng
riéng 1¢ timg cau trac bién thi Toa s& xét
theo timg céu triic dé dam bao tiém can dén
su that khach quan cua vu viée.

Nhin chung, mac du cach thirc dé trinh
cac yéu sach cua cic bén 1én Toa la mot
chién thuat va co6 tac dong nhit dinh dén két
luan cia Toéa nhung nhan thiy rang, Toa
luén huéng dén giai phap cong bang nhat va
thuong can nhéc rit than trong nhim dam
bao can bing loi ich cia céc bén ¢ dugc tir
phén quyét; thdm chi co trudng hop chinh
Toa chu dong gop phan gitip cho cac bén

2l International Court of Justice, Territorial and
Maritime  Dispute  (Nicaragua v. Colombia),
Judgment of 13 December 2007, https://www.icj-
cij.org/public/files/case-related/124/124-20071213-
JUD-01-00-EN.pdf, pp. 90.
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didu chinh yéu sach dé di dén giai phap c6
thé chép nhan tot nhit.

Cu thé, trong vu giira El Salvador va
Honduras (1986-1992), Toa da chi dong dé
xuit cic bén giai quyét tranh chép tai cau
trac El Tiger du truéc d6 hai bén c6 yéu
sach d6i khang nhung pht nhin cé tranh
chip nén khong nam trong dé trinh ban dau
ctia vu viéc??. P& xuat nay cia Toa gifip cho
két qua cubi cung ctia Honduras khong hoan
toan that bai di khéng dat duoc yéu sach
d6i véi Meanguera va Meanguerita nhu dé
trinh ban dau nhung ciing da cing cb dugc
cha quyén véi cdu tric El Tiger.

Trong vu gitra Qatar va Bahrain (1991-
2001), dao Janan von ciing khéng nim trong
yéu sach ban dau cia Qatar, nhy Toa khing
dinh cdu tric ndy nim trong qué"m dao
Hawar (Toa cong nhdn chi quyén cho
Bahram) nén Qatar di bo sung va cling ¢
hé so theo huéng chimg minh cac hanh vi
thuc thi chi quyén d6i véi riéng chu triic
ndy va da danh thing loi.

Tir cac phan tich so sanh trén, c6 thé
théy réng vu diém ndi bat nhit cia céch tiép
can toan bd quén dao nhu mot thé thémg
nhat 12 phat huy toi da gia tri ctia cic chimg
cir ¢6 dé cap dén ddi tugng tranh chap mot
cach bao quat va cé thé gitp bén dua ra yéu
sach khoa lap sy thiéu vang chimg ctr hay
chitng ¢t con mo hd & mot sd céu tric nhit
dinh. Tuy nhién, wu diém nay chi c6 gia tri
néu c6 thé chimg minh dugc pham vi quin
dao mot cach chinh xac, khong bi tranh cai
véan dé ton tai mot hay mét vai thuc thé ndm
ngoai pham vi quan ddo. Con nhuoc diém

22 International Court of Justice, Land, Island and
Maritime Frontier Dispute (El Salvador/Honduras:
Nicaragua intervening), Judgment of 11 September
1992, https://www.icj-cij.org/public/files/case-relate
d/75/075-19920911-JUD-01-00-EN.pdf, pp. 329.
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cia cach tiép cén nay 1a néu phia dbi
phuong c6 chimg cir thyc thi chiu quyén dbi
v6i mot hay mot vai ciu tric riéng 1é thuyét
phuc hon thi ¢6 thé dugc cong nhan c6 chi
quyén céu tric riéng 1é.

D6i voi cach tiép can timg céu tric
riéng 1é trong mét quan dao, wu diém Ién
nhit thé hién co s& cua bén yéu sach chic
chdn va rd nét hon, tuy nhién, nhugc diém
14 c6 thé dé 16 ra mot sb céu tric nim trong
yéu sach nhung ching cir khéng du ving
vang. Thong thuong, ddy 13 cach tiép can
khi cac bén ¢6 nhén thic khic nhau vé
pham vi quan dao, nhom dao, cum déao dang
trang chap. Dé 1ap hd so theo huéng nay doi
hoi cac bén phai diy cong chuén bi tu lidu
trén cac phuong dién khoa hoc phap ly, tu
nhién va kinh té - xa hoi cho timg trudng
hop nho 1&. Xét thiy, khi hai bén c6 yéu
sach ddi khang thi chi cdn bén nao co co s&
vimg chac hon bén kia du 12 mot vai sy kién
ciing ¢6 thé mang lai thanh cong. Do do,
day 1a céach tiép can céc bén tranh chfip s€
huéng dén nhiéu hon trong tuong lai.

4. Két luan va kién nghi lién hé véi
tranh chip chii quyén & quin ddo Hoang
Sa va Trwong Sa cia Viét Nam

Thong qua nghién ctru vé cach tiép can
cia Toa an Cong 1y qudc té trong bay vu
viéc c¢6 d6i twong la cac quan déo, nhém
dao, cum dao, bai viét duc két nhitng diém
chung dang luu y nhu sau: Mgt la, Toa rét
chi trong dén cac dir liéu dia 1y tu nhién dé
xéc dinh d6i twong c6 thé chiém hiru nham
xac lap chu quyén; hai la, Toa tiép can dua
trén nhan thirc cia cac bén trong vu viéc,
cac cach goi “quin dao” hay “nhém dao”
khong tac dong dén ban chit quy ché phap
1y cua d6i twong tranh chip; va ba la, cach
tiép can theo timg cau triic riéng 1é hay toan
bo qur?m dao, nhom dao, cum dao mang tinh

chién thuat va c6 anh hudng nhat dinh dén
két luan cubi cung cia Toa.

Péi v6i tranh chép chi quyén quan dao
Hoang Sa, déy 14 ddi tugng tranh chép cia
hai nu6c ba bén. Céc vin ban nha nudc thé
hién yéu sach mét cach chinh thirc cua ca ba
bén Viét Nam, Trung Qudc va Pai Loan cho
dén nay déu c6 chung cach tiép can day la
mot nhém dao cé tén goi chung. Viét Nam
goi 1a Hoang Sa, Trung Quéc va Pai Loan
goi la Tay Sa, céac tai liéu cua bén thi ba
cling goi chung nhém nay la Paracels. Mic
d vé mat phéap 1y, Hoang Sa khong du diéu
kién tré thanh mét quan déo theo tinh than
ctia Diéu 46 va 47 Cong udc Lién hop qubc
vé Luft Bién nim 1982, nhung tir cic két
luan cia bai viét, ddy khong phai 1a van dé
anh huéng dén cach tiép can cua Toa. Xét
thay, da s6 cac chimg cir thyc thi chi quyén
ctia Viét Nam chu yéu tiép can theo hudng
khing dinh chii quyén d6i véi toan bd quén
dao nén viéc giir cach tiép can toan by quén
dao nhu mot thé thong nhat s& phat huy toi
da gia tri chirng cir tir phia Viét Nam.

Con d6i véi tranh chép cha quyén quén
dao Truong Sa, day 13 dbi tuong tranh chip
cua nam nudc sau bén. Pang luu y 1a, nhan
thirc cia cic bén vé pham vi quin dao
Trudng Sa khong giéng nhau. Cu thé, chi ¢6
Viét Nam, Trung Quéc va Pai Loan yéu
sach chu quyén véi toan bd quf'in dao; con
Philippines, Malaysia va Brunei chi yéu sach
mdt s6 céu trac bién. Tham chi, ngay ca nhan
thirc ciia Viét Nam va Trung Quéc hay Pai
Loan vé pham vi toan bd quén dao Truong
Sa cling ¢6 su khac biét. Vai tinh hinh nhu
vy, cach tiép can theo hudng lap ho so thuc
thi chu quyén cho tirng céu tric ndi khi triéu
cao cung véi bai can phu thude (néu co) s&
phu hop hon véi thuc tién; qua do bao vé loi
ich thiét thuc nhat cho Viét Nam.
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