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Tom tit: Cilng vcii S!fbilng no· cua cuqccach m~mg c6ng nghi?pf.3n thtitLJ, S!fphat trien cua Internet Ia nguyen nhan tat 
yeu dan den S!f hinh thilnh cac giao djch hi?n d~i ton t~i va phcit tri8n song song vai cac giao djch truyen tMng. S!f xuat hi?n 
cua cac l~i hinh giao dfch mcii nay doi hoi h? thOng ph8p v?t cua cac qu6c gia tren tM gic!i can ph8i co slf thich t!ng va thay 
d6i de kfp th&i dieu chinh nhilng van de mcii nay. 8/ockchain 18 mqt trong nhling cong ngh? ellen hinh dang phat trien va dtf~C 
S!f quan tam cua ngtJCil dan, doanh nghi?p va chfnh phu tren ph~m Vi totm cau. f)e CO thd th!/C hi?n dtJQ'C cac giao djch tren nen 
tang 81ockchain thi hQ'p dong thOng minh (smart contract) dong m(>t val tro quan trQng va trung tam trong nen tang nay. Tuy 
nhien, hQ'p dong thOng mlnh Ia m(>t va'n de con ttJong cT6i mal va ton t~i nhleu quan diem khac nhau. Do d6, vi?c clleu chlnh ciia 
cac qu6c gla tren tM giai ve h9'P dong thOng minh c6 nhieu diem kMc nhau. 88i viet nghien cuu t6ng quan ve khcii ni~m. cT?c 
diem cua 81ockchain va hqp clang thOng minh; nghien cuu 51/ clieu chinh ciia h? th6ng phcip lu?t m(>t 56 qu6c gia ve hQ'p dong 
thOng minh, ttl c16 cltfa ra gQ'i m~ kien nghj ve phap lu?t dieu chinh hQ'p d6ng thong minh t~i Vi?t Nam. 
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Abstract: Along with the explosion of the 4th Industrial Revolution, the development of the Internet is an inevitable 

cause leading to the formation of modern transactions which exist and develop in parallel with traditional transactions. The 
emergence of these new types of transactions requires the legal system of countries around the world to adapt and change 
to adjust to these new issues promptly. 81ockchain is one of the standard technologies which is developing and getting the 
attention of people, businesses, and governments on a global scale. In order to be able to perform transactions on the 
81ockchain platform, smart contracts play an important and central role in this platform. However, smart contracts are a 
relatively new issue with many different views. Therefore, the regulation of smart contracts by countries around the world 
has many different points. The article studies an overview of the concept and characteristics of 81ockchain and smart 
contracts; studying the adjustment of smart contracts by the legal system of some countries, and gives suggestions and 
recommendations on the law governing smart contracts In Vietnam. 
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1. D~t van de 
CuOc Cach m~ng cong nghi~p ian thu tu v&i 

s~r xuat hien cua Big Data (Orr li~u 16n), loT 
( lntemet V(ln v(it), AI (fli tu~ nhfln.t(lo ) ... Ht nhOng 
thanh tt,ru vl.fQ1 tn)i va dfmh dau cho vi¢c cong 
ngh~ so tac dOng den m9i linh Vl,I'C cua deri song 
- xa h<)i. Nhiing cong ngh~ nay ngay dmg dll'Q'C 
quan tam va (rng d~ng t~ nhi~u quoc gia tren 
the gicri, d?c bi~t cong nghe Blockchain (chu6i 
khoi) dl!Q'c xem Ut mOt trong nhfmg cong ngM 
nOi b~t va duqc quan tam b&i da s6 cac quoc gia. 
Ngoai ra, m<)t nhan to tmg d~ng trung tAm cua 
cOng ngh~ Blockcbain Ia hqp dong thong minh 
va hqp dong thong minh Ia m<)t each th(rc mm 
de cac chu th~ c6 th~ giao ket hqp dong. Vi~c 
nghien c(ru va (mg d~ng cOng ngh~ Blockchain 
vao hqp dong thong minh c6 . ~rum huon g den 

ciic van a~ khac nhau nhtr: kinh te, xa h<)i, phap 
lu~t, ... Do cong ngh~ Blockchain va hqp dong 
thong minh tac dOng trl,I'C tiep den cac moi quan 
he nhu kinh te, xa h<)i, ... la nhfrng ccr so h~ tang 
quan trQng cua die quoc gia, tir d6 doi hoi kien 
true thl!Q'ng tang nhu: chJnh sach. phap lu~t, ... 
can phai thay d6i nham bao dam kip thai thich 
Cmg va dieu chlnh nhiing v§n de m6i ph at sinh 
trong xa hOi. Hi~n nay, m<)t s6 quoc gia tren the 
gim nht.r. Hoa Ky, Singapore, ... <la c6 nhfmg 
nghien c(ru nen tang, th~n chi ban hanh d \c van 
ban phap Ju~t nh5.m dieu ch1nh cac van de 
Blockchain va hqp dong thong minh. Dieu nay 

' Khoa Lu~t Dan Sl/, Truong £>~i h9c Lu~t TP. H6 Chi Minh. 
.. H9c vien CHL Lu~t Kinh t~ kh6a 36, Truong £>~i h9c Lu~t 
TP. H6 Chi Minh. 
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giup hlnh thanh hanh lang phap ly cho cac chu 
th~ trong xa h()i c6 ca h()i tiep c~n va phat tri~n 
ccng ngh~ nay rna khOng g~p cac.dto can ve 
van de phap ly. Vi~t Nam Ja m(>t trong cac qu6c 
gia chau A c6 clinh hwng nghien c(ru va ph{lt 
tri~n m~nh ve cOng ngh~ so, do v~y vi~ tiep thu 
va hoc hoi kinh nghi~m tir m<)t s6 quoc gia tren 
the gi&i d~ so sanh, clanh gia mfrc dO tU'OTig thich 
cua cac chinh sach, phap lu~H cua die quoc gia 
tren the gi6'i lam ti~n de phat trii n cong ngh¢ 
Blockchain va hqp d6ng thong minb vao h¢ 
thong phap lu~t Vi~t Nam Ia m<)t van de tat yeu 
va mang tinh thai cl~i. 

2. Khai ni~m va d~c di~m cua Blockchain 
2.1. Khtii ui~m 8/ockclzain 
Nrun 2008, tac gia Satoshi Nakamoto da dua 

ra nhfmg khai quat chung ve Blockchain trong 
t.:1c phfun "Bircoin: A peer-to-peer Electronic Cash 
System". Tuy nhien. khai ni~m ve Blockchain 
trong khoang thbi gian nay chua UUQ'C Jam ro 
cho den khi Blockchain Ethereum hay con goi 
la Blockchain the h~ 2.0 ra elm vao nam 2015. 
Dieu n~y dn dfmh dau Sl! pMl trien va t~m quan 
trong cua cOng ngh~ Blockchain trong cac lfnh 
vvc cua c10i song- xa h()i. Thu~t ngti B1ockchain 
da dUQ'c nhieu hoc gia, t6 chuc quan tam, de c~p 
va tiep c~n v&i nhieu khai ni~m khac nhau. 
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ciing clua ra khai ni~m: "8/ockchain La m(jt s6 
cai dlf(YC chia se, btft hitfz, f{IO di~lt ki~n thu(in 
lf)'i cho qua trinh ghi I(Ji cac giao djch wl rheo 
doi tai scm trong m(Jt m~mg lu6i kinh doanh. Tai 
san c6 th! littiti stmlutu hinh ho(ic v6 hlnh "3

. 

C6 the thay r!ng, Blockchain Ia khai ni~m 
lien quan den nhieu li'nh vvc khac nhau nhu khoa 
hoc may Unh, c¢ng ngh~ so, phap ly, ... Vi~c dua 
ra duqc khai ni~m Blockchain giup cho each 
hi~u ve cong ngh~ nay tr& nen ro rang va d~ 
dang tiep c~n han. Ngoai ra, vi~c c6 khai ni¢m 
c1,1 the cong giup cho cOng ngh~ nay dU'Q'c d~i da 
s6 nhung nha dftu tLr, nha ph at trien quan Him va 
ch(t trong clftu tuhan cho cOng ngh~ nay. 

ThOng qua nghien ct!u m()t s6 khru ni~m ve 
Blockchai n, nh6m tftc gia cho rhng: "Biockchain 
hay c6ng ngh~ clzu6i khtfi lclm()t phuong thuc 
luu trCcdii· li~u lien quan cten giao djch cLio cdc 
ben thong qua h~ th6ng /me m et d!.ra ttbt s6 cai 
phan tan (phi t(ip tnmg), khong chju kiem sot.lt 
b&i nt(Jt clui the nhtft iljnh. Vi~c luu trir nay duf)r: 
nh6m thanh cdc chu6i va khtfi; drrli~ll dlf(J'C !tm 
trcnheo 1r(Jr li!V~ thbi gian ". 

2.2. D(ic diem cua Blockchain 
Dva tren nghien c(ru khai ni~m cua cong ngb(! 

Blockchain, nh6m rae gia dua ra mOt so d~c di~m 
cua Blockchain nhu sau: 

Tln't nhctr, tfnh phi t(ip trung cUt li~u (ph6n 
ran dtr li~u) 

Khac VlYi s6 cru truyen thong thl drr Mu dUQ'c 
quan ly theo mo hJnh so cai t~p tnmg ( cemralised 
{edger), cac du I i~u cluqc gh i nh~n va hru trCr t~i 
rn<)t nai duy rthat (may chtt) va do mot chu th~ 
qu ~mly, ki~m soat. Khi mu6n truy c~p vao h~ 
thong dfr li~u nay thl dm phai c6 s~r chap thu~n 
b&i chC1 th~ qu~m ly va cac may con 1~ (may ph~1 
thu(>c vao may chu) phru thOng qua may chU de 

Hi~n nay, theo TO chfrc Hqp tac va Phat trit~n 
Kinh te (OECD) thl: "Blockchain hz m(Jt s6 cai 
chung cua cac giao djch giLia cac ben tren mpng, 
khong bj kiem soca b6i nt(Jt co· quan chu qutm. 
C6 thd hieu rc7ng s6 cfti nhu· m(Jt cutin s6 ghi 
chep: Nose ghi l~i va luu trii'mf)i giao dtch ctia 
ngu&i diing theo tr(it ll! tht'li gian. Thay vi vi~c 
ghi chep nay se do m(jt CO' quan kiern soat s6 cai 
thffC hi~n, m(Jr bcm sao nguyen btm etta s6 cdi 
se dtt()'C ndm giti· b&i 1119i ngu&i dt'tng tri}n h~ 
thong va gf)i Ia cdc m;r (nodes)"'. £)ong thm, 
Ngan h~mg Trung UO'Tl!! chau Au (ECB) ciing · OECD, B/ockchain Primer, https://www.oecd.org/finance/ 
~ ~ ~ DECD-Biockchain-Primer.pdf. 

c6 each tiep c~n ttrong W v&i OECD ve 2 European Central Bank, Virtual Curency Schemes- A Further 
Blockchain, theo c16: "8/ockchain Ia s6 cai luu Analysis, www.ecb.europa.eu/pub/pdf/other/virtualcurrency 
ll'ir lz(j SO' Ctia lllf)i giao djch dUf)'C !hfCC hf~ll Vel schemesen.pdf. 

3 Nguy~n Quynh Xuan Mai, VO Thi H6ng, Hoang An, Nhiing 
dtr(J'C t(ip ht;Yp thanh cac khtfi vi1 rlwc hi~n theo khfa C{3nh phap ly d6i vOi vi~ U'ng d1,1ng c6ng ngh~ Blockchain 
sO'diJ ho(Jt d(Jng ctia ti~n mflt ma c6 tfnh phi t(ip trong b8o h¢ quy~n tac gia, Ela tai nghien ctiu khoa h9c, 
trung "2• T~p cloan cOng nghe da qu6c gia (IBM) Truong El<;!i h9c Lu~t Ha N¢i, 2022, tr.13. 
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c6 dUQ'C dfrli¢u nay. Nhtrv~y . khi xay ra die SI.J 

ki~n dan den nhfrng dfr li~u t~i may chub! pha 
huy thl c6 th~ du li~u se b! mat ho?c htr h~. 

Tuy nhien, v6i mO hlnh s6 cai phan tan (non 
- centralised ledger) thl du li¢u khong b! t~ trung 
~i m()t may chu nhat d!nh rna cac may tinh c6 
trong h~ thong Blcckchain de':;I c6 th~ truy c~p 
va so hau der li~u d6ng dang. 0 trcng M thong 
nay, cac may tlnh deu cling ki~m soat va quan 
ly cac dong du li~u rna khOng can thl>ng qua 
m()t may chu dU'Q'C qu!u1 ly va kiem SCat b(ri m()t 
cbu th~ thu ba. Oieu nay c6 th~ kh~c phvc dUQ'C 
tlnh tr~ng khi c6 S\f kien lam du li~u cua m()t 
ho~c m<)t so may tinh thu()c h~ thong bi pha hity 
se khl>ng lam anh ht.rCmg den cac dfr li~u cua ca.c 
may tinb khac. Tir d6, rna dii li~u dUQ'C bao dam. 

Thu hai, tinh bCJI biln 
D6i v6i ml> hlnh so cai truyen thong th1 mQi 

dfr lieu dUQ'C quan ly va ki~m soat ooi m<)t chu 
th~ thu ba. V~y nen, khong th~ tn1nh khoi du 
lieu c6 nguy co bi can thiep bOi chfnb cbu tM 
quan ly va kiem scat. Nhtrng dieu nay kh6 c6 
tb~ dien ra trong Blockchain, OOi le, trong h~ 
thong Blockchain dfr lieu dll'Q'C ltru tru t~ cac 
nut trong m~ng luUi phi t~p trung (non -
centralised network) va cac nut khac phai ph1;1 
thu()c vao nut chu4

• Moi kh6i trong chuoi luon 
c6 cau true nhtr sau: 

- Ma bam (hashfwzction): la thu~t toan dung 
d~ fmh x:;t dfr lieu c6 ldch thuac bat kY sang m(H 

gia tri "bam" c6 kich tlm6c co djnh, gia tri bam 
con dti'Q'C goi Ia "d~i ctien thong di~p" hay "d~i 
dien ban tin"5. Ma b~m nhfim djnh daob cho 
t~g khoi va khOng th~ trung l~p gifra cac khoi . 

- Du li¢u giac djch (Data): Ia tbl>ng tin lien 
quan den giac djch rna dlC ben thi,I'C hi~n; 

- Nhan thm gian (Timestamp): thOi gian kboi 
dUQ'c t~o ra; 

- Ma bam cua khoi tnr6c (Previous Block 
Hash)6• 

Dtra tren cau t:rUc cua m()t kboi tb~ hi~n dUQ'C 
tinh bat bien cua Blockchain, do cac khoi phla 
sau luon di.J'Q'c lien ket v6i khoi tnr6c do b~ng 
rna bam cua khoi t:n.r6"c va ket hqp cung rna bam 
cua mlnb. Do d6, gfm nhtr khong th~ can thi~p 
va thay d5i cau trUe vi neu rn<)t khoi bi thay d6i 

thl rna bam cua khoi d6 cOng bi thay ddi nhtmg 
cac khoi phia sau va phi a tn.r6'c d~u t6n t~i rna 
bam tbeo du lieu ban dllu nen vi~c thay ddi m¢t 
khoi se Hun dfrt gay chu6i do khong t:uong thfch. 
Ngoai ra, trong Blockchain vi~c can thi~p, xac 
nh~. x<k minh du li~u se dt.ra tren co che d6ng 
thu~ phi ~p trung (decentralised consensus), 
dieu nay dong oghTa v<.Yi vi~c muon thay doi du 
li~u can phai c6 Sl! d6ng y cua da SO ngtrbi tbam 
gia. Nhtr v~y. giup du lieu trong Blockchain 
chong I~ SI.J tbay d5i der I i ~u. 

Thlr ba, tinh ngang hang (tinh ddng ddng) 
Trang 11¢ thong Blockchain khl>ng ton t;;1i 

m<)t may chu va ltrU tr(t toan b() dii l i~u & t~i 
m<)t vi tri rna tftt ca d lc may tlnh trong h~ thong 
nay d~u d6ng d~mg va c6 quy~n truy c~p dfr 
li~u va ltrU tru mOt blm sao. Ngoai ra, m6i may 
tinh trong h~ thong deu c6 ch(rc nang va quyen 
hc;tn ngang hang v6i nhau, khOng co Sl! chi phoi 
va can thi~p lan nhau ho~c anh htr&ng den du 
li~u cua nhau. Day Ia each thuc may tinh ho~t 
d<)ng v6i mo hlnh (peer - to -peer) ho~c con 
each gQi kbac la mO hlnh m:;tng phi l~p trung 
(distributed network). 

3. Khru ni~m va d~c diem cua hQ'P dong 
thongminh 

3.1. Khai 1zi~m ella h(fp d~ng thong minh 
Hqp dong truyen thong thtrCmg dll'Q'C dirili 

nghia: " Ia S!,t' thoa thu(ln gii:ta cac ben v~ vi~c 
xac l(lp, thay d6i lw(fc chtfm dtJ1 quy~n, nghla 
v~t dan s~;t"7 ho~c "h9P ct6ng Ia Sfl' thoa thu{i.n 
giifa hai ho{fc nhi~u clnt the, til'd6 t(W ra nghla 
Vfl th{-fc hi~n ho(fc kh6ng tht;rc hi~n m9t c6ng 
vi~c Cfl tht"8 hc~c "h9P dong Ia m(Jt fbi hua 

• S.Lee, Bitcoin's Energy Consumption Can Power An Entire 
Country- But EOS Is Trying To Fix That, https:/lwww.Forbes. 
com /sites/shermanlee/20 18/04/19/bi tcoins-energy
consumption-can-power-. 
5 Doan Ngqc San, Nghien ctJu, tJng dvng c6ng ngh? Blockchain 
trong thanh toan di d¢ng, Lu~n van Th~c si, Trllbng D~i hqc 
cting ngh~ - D~i hqc Qu6c gia Ha N~i, 2017. tr.6. 
6 OECD, Blockchain Primer, the Secretary-General of the 
OECD 2018, www.oecd.org/financelblockchain. 
7 Dieu 385 B¢ lu~t Dan sv nam 2015. 
a Ph~m Van Chfnh, Nhllng v~n d~ phap 1Y ve HWJ d6ng th6~g 
minh, Lu~n van Th~c si Lu~t hqc, Khoa Lu~t - D~i hqc Qu6c 
gia Ha N¢i, 2021. tr.8. 
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ho(ic cdc loi hU:a ma khi vi ph(lm n6 thi. phap 
lu(it se dua ra bi~n phap khdc phf:lc ho(lc vi~c 
thl:fC hi~n ma phap [u(it thea m6t each thuc nao 
d6 thita nh(in rling dtiy lei nghla Vf:l "9. Nhfmg 
djnh nghia hQ'P dong neu tren c6 S\r tuung dong 
nhat dtoh va khai quat chung ctia phap lu~\t hQP 
dong. Tuy nhien, hQ'P dong thong minh Ht runh 
thoc hQP dong m&i, c6 nhang d~c diem khac 
bi~t SO v&i hQP doDg truyen thong va dong vai 
tro quan trQng trong moi t:rtrCmg cong ngh~ so 
nhung den hi~n t;;U van chtra c6 m(>t k.hai ni~m 
Cl;l the cho hQP dong thong minh va con nhieu 
quan diem tranh c~i lien quan den khai ni~m 
ctia hQ'P dong nay. 

ThlJC te, trong tac phAm "Syscoin: A peer-to 
peer Electronic Cash System with Blockchain
Based Ser11ices for £-Business" till tac gHt J. 
Sidhu da dua ra khai ni~m: "Hw dOng th6ng 
minh La m9t thu(lt ng ii: mo ta kha nling t¥ dua ra 
cac di~u ki~n vet thf:lC thi thOa thu(in cua M thong 
may tin.h bdng c6n.g ngh~ Blockchain " 10

• Ho~c 
tac gia Szabo cong dinh de cflp den hQP dong 
thOng minh v&i khai ni~m: "m9t h9]J dOng th6ng 
minh fll1n9t t(ip h9P cdc loi hua, bao gOm cck 
giao thuc ma cdc ben thlf,C hi~n n.hii:ng [oi hua 
khac. Cac giao thur: thubng du(J'C th{rC hi~n vm 
cdc chuang trinh tren mrmg may tinh ho(lc trong 
cdc hi.nh thuc di~n tic ky thu(it so' khac nhau, do 
d6, cac h9p dOng nil.y iii th6ng minh hon so v6i 
tti tibz tren giti:v cua chung. Kh6ng su· df:lng tri 
tu~ nh(in l(IO dup'C am chf" 11

• Hay hQP dong 
thOng minh con dliQ'c dtnh nghia: "Ia cdc 
chuang t f'lnh du'(>'c luu trU: tren m9t chu<Ji khoi, 
V{1n hdnh khi cdc dMu kifl'l du:pr: xac djnh tnr&c 
du'(>'c dap U:ng. Chung thu&ng dup·c sir dt.mg de 
t~ttd9ng h6a vi~c thl:f.C hi~n m9t th6a thu~n de 
td.t ca nhang ngtrai tham gia c6 the chdc chdn 
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con nrong doi rna ho, khien cho vi~c tiep c~n 
hQP d6ng thong minb chua dtrQ'C chinh xac va 
toan di~n. Ngoai ra, nhfrng khai ni~m nay con 
chtm lam ro dtrQ'c tinh thong minh c1h lo~ hQ'P 
dong nay trong chinh n(>i ham khai ni~m. 

Thong qua nghien c(m va phan tfch ve hQ'P 
dong thOng minb, nh6m tac gia dua ra khru ni~m 
ve hQP dong thOng minh nhtr sau: " H (JJJ dOng 
tlu~ng minh Ia m¢1 chuang lrtnh may l fnh dtc(YC 
cd.u t(W tic ngon ngii: may tinh the hi~n Sl:f. thoa 
thu{ln cita cac ben nhlim t(to ra cac quytn vc't nghla 
V~l dft'Cl lren nen t{mg cong ngh~ Blockchain, 
theo d6 thba thu¢n aia cdc ben se clur;rc 41' d9ng 
h6a ma kh6ng cdn den s~r can thi~p cua con 
nguai va chi cdn dl:f.a tren cdc di~u ki~n da d{'it 
ra tru6r: ". 

3.2 .. D(ic diem cua lu;rp dong thong minh 
Xuat·phat tir vi~c hQP dong thong mirth Ht 

m(>t cas& quan trQng ctia cOng ngh~ Blockchain, 
do d6 hQP dong thOng minb cung c6 nhfmg d~c 
diem ca ban ctia cong ngh~ nay, Cl:l the Ut tinh 
phan tan dfr li~u , tinh bat bien, tinb ngang bang. 
Ngoai nhfrng d~c dic!m neu tren thi hqp dong 
thong minh c6 m(>t so d~c diem nhtr sau: 

Thu· n.ha't, tinh chinh xac 
Hqp dong thOng thtrbng dUQ'c so~ thao bAng 

ngon ngfr tl! nhien, vi vf!y c6 the! dan den vi~c 
thieu thong nhat ho~c dan den dtc each hieu khac 
nhau. Tuy nhien, hQP dong thOng minh dliQ'c 
SO~l thao va l~p trlnh bAng rna may tfnh (codes), 
v~y nen hQP dong thong minh se Iuon bao dam 
tinh chinh xac va don nghia theo y chf dm cac 
ben. Co the thay, day la dieu ma hqp dong thong 
thtr6ng kh6 c6 the d~t dtn;rc. Tuy v~y, day cung 
Ia m(>t nhUQ'C diem ella hQ'P dong thOng minh, 
bOi vlluon bao dam tuan thu chinh xac cac dieu 

ngay l(ip tU:c vt ker qua me[ kh6ng c6 bd.t ky s~c 9 The Law Dictionary, https:l/thelawdictionary.org/contracts
thant gia ho{tc nuit thoi gian nao dta ben trung i-31· truy c~p ngay 09/01/2023. 

10 J. Sidhu, Syscoin: A Peer-to-Peer Electronic Cash System 
gian. H9 cang c6 the ll:f. d9ng h6a quy tdnh with 8/ockchain-Based Services for E-Business, 26th 
lam vi~c, kich ho(lt hlmh d9ng liep thea khi International Conference on Computer Communication and 
cdc dieu ki~n du(Yc dap (mg " L2. C6 the nh~n Networks (ICCCN), Vancouver, BC, 2017, tr.1-6. 

, .. , '' Ph?m Van Chlnh, tldd (10), tr.9. 
th1ly, hau het cac khru rti~m neu tren tuy c6 l2lnternational Business Machines, What are smart contracts 
nhfrng diem ttremg dong khi d~ c~p den hqp on blockchain?, https:l/www.ibm.com/topics/smart-contracts. 
dong thOng minh nhung cac khai ni~m nay van truy c~p ngay 09102/2023. 
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kholm duqc d~t l ~nh nen se tr& nen c(mg nhAc 
va thieu tinh linh ho~t, khOng the dap lhlg duqc 
v6i nhfmg hQC thuyet ca ban cua hqp dong nhu: 
hoan d mh thay d6i ca blm, Sl! ki~n bat kha 
khang, ... m~c du dUQC th~,~C hi~n chinh xac nht.mg 
doi khi. trong mOt so ho~m canb nbat dinh thi 
tfnh chfnh xac nay se gay ra Sl,lthieu cOng b[ng 
cho m(>t ben. 

Th{c hai, tfnh W d()ng 
Hqp dong thOng minh dll'QC viet bAng ma may 

tfnh (codes), nr d6, khi thoa man cac dieu ki~n 
cua rna may tfnh th( cac dieu ki~n se dll'Q"C tv' 
d()ng thvc thi rna khong can cac ben can thi~p 
ho~c hanh dOng cua con ngu&i de cac cam ket 
trong hqp dong thong minh dU'Q"c dien ra. Khi 
xay ra Slfki~n, mOt trong die ben thvc hl~n khong 
dung ho~c khong th~,~C hl~n theo c£1c dieu k.i~n 
dti'Q'c th iet lflp trong hqp dong thong rninh thl 
dieu khoan trimg ph~t se duqc Wd¢ng th~,~C hl~n 
ma khong can thong qua cac ca quan thtr ba 
(Toa an. trQng tai , ... ) d~ giru quyet. Tinh tl,ld¢ng 
Ia t.ru dit!m nh[ m mvc dfch giup cac ben c6 the 
w dt)ng thl)"C thi cac cam ket rna khong bi can 
thi~p ho~c chi phoi ooi cac nhan t6 chu quan 
ho~c khach quan nJun1g dieu nay vo tlnh khien 
cho kha nang ngan ch~n cua cac ben, ca quan 
c6 thftm quyen (T oa an, ca quan nha nu6c khac 
c6 th~m quyen ... ) trong vi~c thvchi~n hqp dong 
thong minh Ia khong the. 

Thtt ba, tfnh d(Jc l(lp 
Do tfnh b[lt bien v~1 tfnh chfnh xac nen hqp 

dong thong minh luon du'Q'C dt)c J~p ma k:hong 
can chU the th(r ba chung thvc hqp dong. Ngoai 
ra, do duqc h6 trq ooi tfnh tl! d¢ng nen m9i quy 
trinh th~,~C hi~n d ta hqp dong thong minh se dva 
tren d ie thoa thu~n cua cac ben va tl,l thl)"C hj~n 
rna khong can SIJ tac d()ng V~l Chi phoi b&i C<lc 

chu the. Do d6, hqp dong thong minh duqc bao 
dam d()c l~p va tranh tn:rcmg hqp bi chi ph6i cilng 
nhtrltra dao va lam gilL 

4. Quy dinh ciia phap l~t m()t s6 quoc 
gia ve hQ'P dong thong minh 

4.1. Philp lu(it clia Hoa Ky 
H oa Ky luon Ia quoc gia hang dau trong vi¢c 

c~p nh~t va hoan thi¢n phap lu~t nh[m Jqp thai 

thich (rng v&i SIJph~u tri~n cua thbi d~i. D~c bi~t, 
~i Hoa Ky, vi~c ap dt,mg tuo11g doi ph6 bien 
hqp dong thong minh ctr1 g6p phan thuc clfiy vi~c 
ra dai phap Ju~t dieu ch1nh ve lo~i bqp dong 
nay. C6 th~ ke den tnrcmg hqp nhfrng cong ty 

bao hiem da sii dvng hqp dong thong minh d~ 
xi'r Jy tl! dOng khieu n~i , du cho nhong hqp dong 
nay c6 m(rc boi thll'(mg 1611. Khach hang mua ve 

may bay c6 bao gom bao hii!m dl,l'a tren hqp 
dong thong minh se ctuqc boi thuung khi bi tre 
chuyen bay han 45 phul va khi hqp dong c6 
quy dinh ve khoan b6i thll'(mg thl h~ thong se [IJ 

dt)ng giai ngan va chuy~n khoan boi thu&ng cho 
hanh khach 13• Tu y nhien, v6i hi nh th(n:: nha nu6c 
lien bang th1 phap lu~t cua Hoa Ky phfm h6a a 
haj cap d() di~u ch1nh ve hqp dong thong minh 

nhu sau: 
a) Cap I ien bang 
6 cap dt) lien bang, cho den thai diem hi~n 

t~ thl Hoa K y chtra c6 Lu~t Hqp dong lien bang. 
Ngoai ra, H oa Ky chua c6 d~o lu~t lien bang 
boac huting dan quy djnh LTl)"C tiep ve hqp dong 
thOng minJ1. Do ct6, vi~c dieu chlnh hqp dong 
thong minh ctUQC ap dt,mg va thi hanh theo nbOng 

d~o lu~t hi~n han h. 
C6 th~ de c~p den D~o lu~t chi:r ky di~n tu 

trong D~o lu~\t Thuong m~j toan cau va quoc 
gia nam 2000 (£ -Sign Act) da quy dtnh chuky 
di~n tu, hqp dong va h6 sa se c6 hi~u lt.rc phap Iy 
gi6ngnhuchcrkytrengiay vaneuro r~ng: "chu 
Icy, h{J'p d6ng ho~k h6 so· khac I ien quan dln 
giao dj.ch d6 c6 thl kh6n.g b! tt'r chol. hi~u hrc 
phap ly, hi~u htc ho(Jc kha nang th~tc thi chi vi 
n6 la a d{mg di~n ru'' 14, va "m ()t h9P d6ng lien 
quem d t n giao djch c16 c6 thl! khong bj ti:rchol. 
hi~u hrc phap /)•, hi~u l1rc ho(Jc kha nang th~cc 
tlzi chi vi chrr k)' di~ntir ho(lc Ju3 sadi~n t t"r du:9-c 

13 Tinianow, Insurance Interrupted: How Blockchain Innovation 
is Transforming the Insurance Industry, https:/lwww.forbes. 
com/sites/andreatinianow/20 19/01/09/insurance-i nterrupted
how-blockchain-innovation-is-transforming-the-insurance
industry/#22041c053ec6, truy ~p ngay 09/01/2023. 
1' Khoan 1 Diau 7001 D~o l~t chli k)' di~n 111. https://www.law. 
cornell.edu/uscode/text/15/700 1, truy ~P ngay 09/01/2023. 

11!!1 Tap chi -----. 
~ TOA AN NHAN DAN "'- So 12 (ky n thang 6/2023) 



st'!d~mg trong qua trinh hinh thimh h9P d.6ng" 15
• 

Cach thUc quy dinh cua D~o Iu~t chll kY di~n 
ti!da khang dinh h9P dong thOng minh se k:hong 
bj mat hi~U h,rc va van CO kha n~ng dll'(YC ap dt,mg 
giiia cac ben. Dieu nay da t~o ra h~mh lang phap 
ly de cac ben c6 the vi~n dan trong qua trlnh ap 
dvng hQ'P dong thong minh trong tht,rc te. D6ng 
th<'ri, trong h~ thong phap lu~\t Hoa Ky thl: "Hw 
d6ng Ia m()r rhoa thu(in giua hai ho(lc nhieu ben 
t(lo ra cac nghla V!J c6 the thi hanh ho(ic du(IC 
phap lu(it cong nh(in" vade m()t thoa thu~n c6 
hi~u lvc thi hanh ho~c dU'Q'C phap l~t c6ng nb~, 

phai c6 ba yeu to16 nhu: (1) la m()t de nghj; (2) 
c6 s~r chap thu~n cac dieu khoan; (3) c6 Sl! trao 
d6i gia tri. Nhtr v~y, khi thoa man cac di~u ki~n 
neu tren thl m()t h<JP dong di~n ti'r van c6 th~ c6 
hi(!u l~rc va c6 th~ dll'(YC thi hanh. Ben c~nh d6, 
d~ bl10 dam dU'Q'C die ben c6 Sl! dong thu?n v6i 
cac dieu khoan cua hqp dong th6ng minh thl 
diem c khoan 1 Di~u 7001 D~o Iu~t chrrky di(!n 
tu yeu du phai c6 Giay ch(mg minh dong thu~n 
cua cac ben tn.roc khi tht,rc hi t;:n hQ'P d6ng. Quy 
djnh nay giup giai quyet dli'Q'C van de m<)t Mn 
khOng the don phuung tht.rc hi~n hQ'P d6ng neu 
khOng c6 Giay dong thu~n cua ben con l ~i va 
chlnh Giaych(mg minh dong th~ nay trerthanh 
mOt minh ch(mg the hi~n y chi cua chu the trong 
giao ket h<JP dong. 

Ngoai ra, D~o lu~t giao dich di(!n ti! th6ng 
nhat nrun 1999 (the Unifonn Electronic Transaction 
Act 1999 - UET A) da t~o ca s& cho lu~t tieu 
bang & 47 ti~u bang quy dinh ding, v6i m()t so 
ngoc;ti I ~ h~n che, ho sa di~n tu, bao gom ho sa 
dll'Q'C ~0 bQi cac Cbli'O'Ilg trlnh may tinh va chfr 
kY di¢n ru c6 hi¢u lt.rc phap ly nhtr b~ng van 
ban. UET A th~ chi con di xa han khi cong 
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cac van de lien quan den hqp dong thOng minh 
nhu: D:;to lu~t chll ky di¢n tu nam 2000, D~o 
lu~H giao djch di¢n ti'r th6ng nhat narn 1999, ... 
nhtmg vi~c ap dvng cac quy dinh ve hqp d6ng 
thOng minh se phl) thu<)c vao y chf va quan 
di~rn cua ttrng ti~u bang khac nhau. V~y nen, · 
dt.ra vao cac D~o lu~t khung tren rna cac tieu 
bang da Slra dOi va ban hanh d~o lu~t rieng cua 
t\mg bang nhhm phu hqp de ap dvng, dien hlnh 
nhtr bang Arizona va Nevada. 

(i) Bang Arizona 
Den thOi diem hi~n t~, bang Arizona Ia bang 

duy nhat da thong qua lu~lt ghi nh?n hqp dong 
th6ng minh rn()t each r6 rang. Theo d6, " Ht;Jp 
dong thong minh La m(Jt chuang trinh hu6ng Sfr 
ki~n ch9-y tren m()t s6 cai phtin tan, phtJn ctfp, 
chia se vclnhtJn r(jng va c6 the co quybl giam 
sat va huang dJn chuyerz giao fiJi san tren s6 cai 
d6" 18• Vi¢<: quy djnh ciia bang Arizona Ia phu 
hQ'P va dt,ra tren quy dinh cua cac d~o lu~t khung 
cua lien bang. Trong d~o lu~t nay, bang Arizona 
chi thll'a nh~n m()t hqp dong thOng minh phai c6 
the cilia se va sao chep th~mh cac ban sao thi 
m6i dU'Q'C phap J u~t thira nh~ va bao V~. Qua 
vi~c quy djnh nay eta gi6i h~ 1~ ph~ vi ciia 
vi~c xac dinh hgp d6ng th6ng minh. Day Ia tien 
de quan tr<;>ng ue ca quan l~p phap va banh phap 
c6 btr6ng dan cv th~ ve hqp d6ng thOng minh. 
Tuy nhien, khai ni¢m hqp dong thOng minh cua 
bang Arizona van con ttrong doi ma h6 va k116 
tiep c~n hqp dong thOng minh mOt each C\1 the 
vade hi~u. 

Ngoai ra, D~o lu~t HB2417 quy djnh: "Hw 
d6ng thong minh c6 the t6n t(li rrong thucmg 

nh~ tinh hqp 1¢ cua "electronic agent - harzh IS Khoan 2 E>iau 7001 E>~o lu~t chli ky di~n hi, https:/1 
d9ng di.en ru", dU'QC dinh nghia Ia: "chuang trinh www.law.cornell.eduluscodeltexU1517001 , truy c~p ngay 
may tfnh ho(lc phuong ri~n di~n t(rho(fc (!J'd(Jng 0910112023. 

16 Global Blockchaln Compliance, USA: Smart Contracts 
khac ctu'(J'C su:d!Jng d(Jc l(ip de btir ctdu m(Jt hanh Definition and Legality, https://neo-project.github.io/global-
d()ng ho(fc phan tmh toiin b() ho(tc nuJt phdn h6 blockchain-compliance-hub//united-states-of-america/USA
sCJ mil khong c6 s~r xem xet ho(fc htmh d(Jng cua smart-contracts.html, truy c~p ngay 11101/2023. 
conngum"'7. 11 D. Levi, B. Lipton, An Introduction to Smart Contracts and 

Their Potential and Inherent Limitations, https:/fcorpgov.law. 
b) Cfip tieu bang harvard.edu/, truy ~P ngay 11/01/2023. 
M~c du, a cap d<) lien bang da c6 nhilng I! E>~o lu~t HB2417, https:/fwww.azleg.gov/legtexU531egl1rl 

quy dinh khung lien quan c6 th~ dieu chinb billslhb2417p.pdf, truy ~P ngay 11/01/2023. 
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mfti. M 9t h9p dong Lien quan dtn m9t giao dich 
c6 the kh6ng bi tit choi hi!}u hrc phap Ly, hi!}u hrc 
ho(lc kha nang th~;tc thi clzf vi h9p dong d6 co 

diBu khotm hppctOng thong minh " 19• Day Ht quy 
djnh mang tinh chat th6ng nhilt v6i cac d~o lu~lt 

lien bang nb~m tri~n khai thl!C te cac quy djnh 
cua hqp dong thong minh 4\i tieu bang. Dieu 
nay giup cho Cclc giao djch thong qua hqp dong 
thong minh tra th~mh hqp phap va c6 the duqc 
thi hanh trong th\!C te. Yi~c bang Arizona dtra 
ra nhemg quy djnb C\1 the ve hop d6ng thong 
minh cOng g6p phan thuc day viec phat trien b~ 
th6ng phap lu~t cua cac bang cl:m Hoa Ky va 
cac qu6c gia khac tren the gi6i 

(ii) Bang Nevada 
Yao nam 2017. bang Nevada da ban hanh 

D~o l u~t giao djch di~n ru bang Nevada. Tuy 
nhien, trong d~o lu~H nay kbOng quy djnh tr1JC 
ti ep va ro rang ve hqp ct6ng thong minh rna 
chi c!tra ra dinh nghia ve Blockchain va cong 
nh~ n hqp pluip dtl lieu dU'Q'c lmt tru tren 
Blockchai n. Cl;l the, t~i D~o lu~t SB 39820 quy 
di nh: " Blockchain c6 nghia Ia nt_9t ban ghi di!}n 
t(r cua cac giao dtch ho(ic dtr li!}u khac i/6la: 

I. Thuh~c tMng ddng; 

2. Dzwc duy trl ho(lc xzr /)1 d~r p/u)ng hbi m9t 

ho~Tc nlzieu may tfnh ho(lc may moe de btw dtun 

tfnh 11htft quem ho(lc khong tirclu)i cac giao djch 

du·9r: ghi f(li ho(ic dfr /i~u khac; va; 
3. Xac th~;tc btfng each su· d~mg 1n~t mti. " 

Tuy chtra quy djnh va hu&ng dan Cl;l th~ ve 
hqp d6ng thong minb nhung dl!(l tren cac quy 
djnh C(J ban cua Blockchain va d~o Ju~t khung 
cua lien bang thl vfut c6 th~ ap dt,mg ttrCYOg tv va 
linb ho~t cho hqp dong thong minb t~ tieu bang 

4.2. Philp /u(it ctla C(hzg hoa Nam Phi 
(NamPhi) 

Hi~n nay, he th6ng phap lu~t cua Nam Phi 
cong chtra c6 quy dinb trvc tiep dieu chinh den 
hqp dong thong minh. Nhung c6 the dva tren 
nhOng nguy~n t~c ca blm dm he th6ng phap 
lu~t va cac d{lO lu?tt ve giao djch dien tlr de dieu 
chinh cho lo~ bqp d6ng nay. Phap lu~t hqp d6ng 
ciia Nam Phi dUQ'c phat trien tll' cac nguyen tiic 
phap ly cua nguUi Ha Lan thu(>c La Ma, theo d6 
c6 OS yeu d u ph~t.i dU'Q'c clap (mg tnr6'c khi m()t 
hqp dong hqp l¢, nbtr sau2 ' : 

- Sl! dong thu~n; 
- Cac ben phai c6 nang l~rc de tham gia kY 

ket hqp dong; 
- Bao dfun tinb bqp phap; 
-Vi¢<: thl!C hi~n hqp d6ng phru duqc xac diob 

ho~C CO the! xac djnh dU'Q'C kbi ky ket; 
- Bao dam ve tinb hinh thuc. 
Hi~n nay, theo mvc 22 Phan 2 ChtrOTig ill 

D~o lu~t giao djcb va truyen thOng di¢n ttr 200222 

(Electronic Communications and Transactions 
Act 2002- ECTA) quy djnh: 

"( I) M(Jtthoa rhu(ln khong phai Ia khong 

c6 hi~u hrc phap ly va hi~u.ll:fC chi vi n6 du(Jc 
kY ke'tm(jt phdn ho(Ic toiw b(J hifng cac thong 

di~p drr li~u. 
(2) M ¢t rhoa rhu(ln du9·c k.v ktt giira ctzc ben 

bc1ng thong dipp dul iPu dw;x f·ty klt. tf[i thOi diem 
va tlja diem ma ben chc'io htmg nh(ln du'(JC S~t 
cht(p nh.(ln ct~ ngh.t " . 

Theo quy djnh nay thl m ()t thoa thu~n khi 
clU'Q'C k.y ket m<)t phan ho~C toan b<) bang th6ng 
di¢p dO' li¢u se van c6 hi~u Ivc, tren ca sa nay 
thl hqp dong th6ng minh v~n c6 th~ blw dam 

19 D~o lu~t HB2417, tldd (21). 
nay· Hon nii'a, Dieu 3 Df}o lu~t SB 398 n~u d ng: 20 Senate Bill No.398 - Senator Kieckhefer, https:l/legiscan. 
" H 6 sa di~n fir Ia h6 sadu(Jc lfl.O /~p. ph at sinh, com/ NV /text/SB398/id/1 626453/Nevada-20 17 -S B398-
gt't'i, truy~n dfll, nh(in ho(ic /uu trCebdng phuong Enrolled.pdf, truy c~p ngay 12/01/2023. 

21 Global Blockchain Compliance Hub, South Africa: Smart 
ti!}n diPn. nr. Cac thu(it ngu· bao g6m., nhung Contracts Definition and Legality, https://neo-project.github.io/ 
khong g i&i hfln, m(Jt chu6i khoi ''. Nhu v~y, khi global·blockchain-compliance-hub//south-africa/south-africa
ap dt,mg th6ng nhat v6i cac dS~o Iuat Lien quan smart-contracts.html, truy ~P ngay 12/01/2023. 

, ;> 
22 Electronic Communications And Transaction Act, https:J/ 

den giao d~ch di~n llr, th1 cla c6 dii C(J sa de ap www.gov.za/sites/defauiUfiles/gcis_documenU201409/a25-
d~mg cho hgp d6ng thong minh. 02.pdf, truy ~P ngay 12101/2023. 
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c6 hieu h,rc va thi hanh ma khong bi tfr ch61. 
Ngoai ra, theo ml,lc 23 Phan 2 ChUO'ng III 
ECT A ct~ c~p den thai gian va c!ia ctit!m lien 
l~c. gtri va nh~n. ct6ng thai neu rO r~ng m()t 
thOng ctiep dcr lieu phai dtrqc coi la eta dli'Q'c 
nh~n khi n6 c6 kha nang truy xuat b&i nguui 
nh ~n . Nhtr v~y, theo he thong phap l u~t cua 
Nam Phi, dl!a trt!n nhfmg nguyen uk ca ban 
cua phap lu~t hqp ct6ng va quy di nh cua ECT A 
thl bqp ct6ng thong rninh c6 the! c6 hieu h,rc 
phap lu~t va dtrqc phap lu?t thua nh~n khi dap 
&ng du cac nguyen t~c neu tren. 

D6ng thai, ECT A cung d p m()t s6 thOng tin 
va c!inh nghia ruong d6i ro rang va chi tiet v~ gia 
tr! phap ly ciia hqp ct6ng thong minh theo phap 
lu~it Nam Phi. Tat nhien, Sl! tham gia d~a m()t 
the nhan vao qua trlnh kY ket hqp ct6ng se lam 
ph(Jc t~p cac van de theo D~o lu?t va se can 
c!trqc c!trd vao trien kbai hqp d6ng thong minh 
lien quan den Nam Phi. 

4.3. Philp lu(lt cua Singapore 
Singapore Ia m()t trong nhfmg qu6c gia chau 

A di dflll trong vi~c ap dl)ng khoa hoc - cong 
ngM, trong cto co vi~c ap dt,mg hqp ct6ng thong 
minh trong cac linh VI.JC nhtr tai chlnh, ngan 
hang, blw hi~m, ... M~c du t~ i Singapore, vi¢c 
&ng dt,mg hqp ct6ng thong minh eta tr& nen ph at 
trien va pho bien nbung cho den tha i ctiem hi¢n 
t~i thl trong h¢ thongpbap lu~t cua Singapore 
chua c6 quy dinh lri.Jc tiep cte ctieu chlnh den 
hqp ct6ng thOng minh rna thong qua cac d~o 
lu~t c6 slin nhtr. D~o lu~t dan Sl! Singapore nam 
1999 (Civil Law Act Revised Edition 1999), 
Lu~t Giao djch di~n tli nam 20 I 0 (Electronic 
Transaction Act- ETA ). 
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chtfi hi~u l~rc ho(fc kha nang th!fC thi chi vbi ly 
do Ia thong tin lien l(lc di~n til' du"(Jr: su dl:lng 
cho ml:lc dich d6 " . Ngoai ra, rove 15 Phan II 
ETA tuyen b6 rhng: "M(}t h()'[Jdong du"(J'C hznh 
thcmh do S!l tuong tdc ctia h~ thong tin nhdn t~t· 
a(jng va m(jt the nhtln, ho(i.c do S~t' tuong tac 
cita cdc h~ th&zg tin nhdn (!fd()ng, se kh6ng bt 
titcho'i hi~u /ffC ho(lc kha nang t/wc thi chi V6i 
ly do kh6ng ng ui>i lfr nhien da xem xet ho(lc 
can thi~p vao tirng hanh d()ng rieng le duqc 
th~:tr: lzi~n b&i h~ thong tin nhdn lft d(Jng hor;tc 
lwp dong kt r qua " . 

Thong qua cac quy dinh neu tren c6 the thay, 
m~c du phap lu~t Singapore chua tn,rc tiep ctieu 
chinh hqp d6ng th6ng minh nhung nhfrng quy 
dinh neu tren cta 410 ra h~mh lang phap ly cte ap 
dt,mg cho hqp dong thong minh trong thi)C tien. 
Nhtr v~y. vi~c quy djnb pbap lu~it c6 ap dt,mg 
cho hqp dong thong minh hay khOng se tuy 
thu()c vao lo~i hqp d6ng the>ng minh va cac 
dieu khoan cua n6. T~i Singapore, cac yeu dtu 
d6i v&i m()t hgp dong rang bu()c bao g6m: m()t 
de ngh! va chap nh~n de nghi , duqc dtra ra v6i 
ffil)C dich t~O ra CaC quan h¢ phap ly va dieu 
kbolm v~ SI.J cfin nh~c (m()t dieu gl d6 dtrqc 
hua h~n ho~c dtra ra cte trao d6i)23. Y~y nen, 
khj hq p d6ng thong m.inh clap (rng dli'Q'C cac 
nguyen tac cua phap lu~t nhtrtren thl se c6 hieu 
ll)'c phap ly t~i Singapore. 

Ben q mh nhcrng quy dinh hi~n hanh lien 
quru1 d~n hqp dong thong minh nlm tren, 
Singapore eta th~rc hi~n mo hlnh ca che thfr 
nghi~m (Regulatory Sandbox) d6i v6i nhieu 
doanh nghi~p startup (mg dt,mg cOng nghe 
Blockchain va cache tbu ngbi~m dll'<lc qulmly 
OOi Caquan quan Iy tien t~Singapore nhhm hlnh 
tbanh moi truiYng thu nghi¢m nhfmg giai phap 
ve Fintech va cung cap cac san phfim, djch Vt.J 
tht,rc chat den ngtrOi dtmg trong kho~mg thai gian 
v~l khong gian nhat dtnh. NhCmg doanh nghl~p 
sang tc;to tham gia chUO'llg trlnh thtr nglli~m nay 

Ml)c 6 phan II cua ETA quy dinh tUO'rlg li.J 
nhu phap lu?t ciia Hoa K y: "ThOng tin se kh6ng 
bj tir ch6'i hi~u htc phtip ly, hi~u hrc ho(fc kha 
ncing thfi'C thi chivbi ly do thong tin &d(mg h6 
sO' cli~n tti:" . Ml.)c I 1 Phan II ETA quy c!jnh: 
"trong btfi ctmh g iao klt h!JP d6ng, m()t de nght 
vel vi~c chtip nh(ln m(jt d~ nghJ c6 tht du'(Yc the 
hi~n bdng cdc phuong ti~nlieni(Jc di~n ur. Khi ~ Singapore Legal Advice, Using Smart Contracts in Singapore: 

Benefits and Risks, https:l/singaporelegaladvice.com/law
thong tin lieni(Jc di~n ttr du(Jr: s(r d~mg de hinh articles/smart-contracts-singapore-benefits-risks/. truy c~p 
thimh lwp d6ng. hqp d6ng d6 se kh6ng bt ti:r ngay 13101/2023. 
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du'Q'c ho~t d(lngv6i nhOng y~u diu phap ly tuong 
doi thoru mai va phu hQ'P v6i d~c trung cua hQ24

• 

Oieu nay, theo nh6m tac gia d<1nh gia la bQ'P 1)·, 
v i ~c ti~n h~mh cache' th i'r nghi~m doi v&i hQ'P 
dong thOng minh giup thi di~m cho m(lt nh6m 
chu the t~i m(lt khoang thai gian va khong gian 
xac djnh giup CO' quru1 quan ly c6 th<!rn thOng tin 
tht,re ti~n de danh gia dli'Q'c tinh kba thi, SIJ tac 
dOng cua hqp dong thong minh khi di vao v~n 
hanh dien r(lng va phat hi~n dti'Q'C nbiing rUt TO 

khi thira nh~n hqp dong thOng minh trong h~ 
thong phap lu~H. D o d6, co ch~ thi'r nghiern cth 
Singapore c6 th~ Ja mOt bai hoc kinh nghi~m 
cho Vi~t Nam tnr6c kbi thl:ra nh~n hqp d6ng 
thong rninh trong h~ d16ng phap lu~t. 

5. Khuynh hmmg dieu chinh cua phap 
lu~U Vi~t Nam ve hQ'P dong thong minh va 
m()t so gQi m<Y, kien ngh! hoan thi~n quy ~ 
phap lu~it Vi~t Nam 

5.1. Pluzp lu~t Vi~t Nam di~u chinh v~ luJP 
dong thong minh 

Hi~n nay, trong he thong phap h1~t VietNam 
chua co quy ~nh dieu chinh hqp dong thong 
minh. Tll' d6, cau hoi li~u r~ng hqp d6ng thOng 
minh c6 dli'Q'C thtra nh~n va Mo v¢ b&i he thong 
phap lu~t Vi~t Nam hay khOng luOn Ia cau hoi 
duqc quan tam, khi giai quy~t dli'Q'C cau hoi nay 
se t~o co h(li cho vi~c dfi y m~h phat tricin giao 
dicb phi truyen thong t~ Vi~t Nrun. Ngoai ra, 
qua han 15 nam thi hanh, Lu~t Giao c4ch di¢n 
tu· nam 2005 aa c6 nho·ng quy dinh khong con 
phu hqp v&i qua tr1nh phflt trien cua khoa hoc 
cong nghe nen hi~n nay Viet Nam dang th\TC 
hi¢n xay dt,mg Lu~t Giao djch di~n ti'r m6i nbAm 
t~o ra khung phap ly toi uu, phu hQ'P v&i xu the' 
chung. C~1 th~, Lu~t Giao djch wen ti'r eta trai 
qua 04 lfm Dl! thao: Dl! thao Jan 1 vao ngay 
16/6/2022, Dl! thao Ian 2 vao ngay 16/9/2022, 
D~r tbao H\n 3 vao ngay 17/10/2022, Dl! thao 
Jan 4 vao ngay 06/02/202325

• 

Dieu 33 Lu~t Giao d~ ch di~n tfr nrun 2005 
quy cljnh: ''H(Jp d6ng di~n tt'rlil h(Jp dOng du(!c 
thieti(Jp chroi d{lng th6ng di~p dii li~u thea quy 
djnh Clf(l Lu(it nay", tuy nhien, din]l nghia nay 
chlmang tlnh cbung chung va chua d1ci xac d!nh 

dll'Q'C hqp dong thOng minh c6 phaj Ia hqp dong 
di~n tir hay khOng. Van de nay da dliQ'C giru quye't 
t~i D~r thao ltm 1 Lu~t Giao dich dien ti'r, c1,1 the 
t~i khoan 2 Dieu 34 c6 n(li dung: ''H91J d6rzg 

th6ng m.inh Iii h(Yp a6ng di~n. tLi· trong do cdc 
th6a thu(in ho?fc giao ket du'()'C wa(Jng tlwc thi 
bdng phuvng Ti~n di~n tz'r". Viec Ot,r d1ao Jan 1 
quy djnh Cl,l the ve gia trj cua hqp dong d1ong 
minh Ia bt.r&c danh dau quan trQng trong viec 
thtra nhftn hqp d6ng thong minh dli'Q'c pbap lu~t 
VietNam xem la hqp phap va c6 di'1 gia tr~ de 
th\rC thi. Tuy nhien, dinh nghia ve hqp dong 
thong minh trong OIJ thao lftn I chua Uun ro 
dU'Q'C ban chat cua bqp dong thOng minh va 
djnh nghTa nay chi don thuan Ia Sl! kh~ng (ijnh 
ve gia trj phap ly cua hQ'p dong thOng minh, 
viec nay khi€n cho cac chu d1e va CO quan nha 
ntroc kh6 xac d!nh m()t hqp dong di¢n ti'r nao 
d6 c6 phai la hqp dong thong minh hay khOng. 
Ngoai ra, phflp lu~t ve giao dich di~n tfr Vi~tNam 
c6 huung quy dinh: "Gia tr! phap ly ct(a hw 
d6ng di~n tU: khfm.g the hi phu nh(Jn chi vi h(J'p 
d6ng t/6 du'(J·c the hi~n duv·t clftng 1htJng di~p 
dtr li~u. "26• Day Ia diem rnoog dong gicra phap 
lu~t giao cijch di~n tucua Vi~t Nam va die quoc 
gia khac tren th€ gi&i. 

Tuy nhien, diJ thao Lu~t Giao dich di~n tl'r 
cac Janke tiep (lao 2, 3, 4) eta l o~i bo di quy dinh 
ve khai ni~m hQ'P dong thOng minh. Theo nh6m 
tac gia, dfty Ia diem chua hqp ly, b&i le, vi~c nay 
da bo qua ca h(li d~ Lu~tt Giao djch di~n ti'r cth 
Vi~t Nam trt,~·c tiep quy djnh va ghi nh~n gia trj 
cua hqp c16ng thong minl1. Day Ia m(lt van de 
dang dli'Q'C Xa h(li quan tfun va can thiet dli'Q'C 
dieu chi nh trong Lu~t Giao dich di~n ti'r, Ja 
mOt v~n ban quy ph~ phap I u~t dua ra hanb 
lang phap ly chung cho phat trien ve giao dich 
phi truyen thong t~i Vi~t Nam. Han nfra, vi~c 

24 ConsenSys Pte Ltd., Singapore Blockchain Ecosystem 2019, 
tr.26, https://opennodes.com/Singapore-Ecosystem-Report. 
pdf, truy c~p ngay 14/01/2023. 
25 Trang thOng tin dlf thc!10 online clia Qu6c h¢i, https:l/duthao 
on I ine .quochoi. vn/Pages/dsduthao/chitietduthao.aspx? 
id=7399, truy ~P ngay 20/02/2023. 
26 Di~u 34 Lu~t Giao d!ch di~n tl! nam 2005. 
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Lu~t Giao dich di¢n tii thl1a nh~n gia tri ciia 
hqp d6ng thOng minh cOng giup cho chii th~ 
tham gia VaO Jo~i hlnh hqp d6ng nay CO du CO' 
s& phap ly nh~m blw v~ quyen va lqi ich hqp 
phap ciia mlnh. 

Theo quy dinh t~i Oit!u 116 B(> lu~t Dan SIJ 
nam 2015 thl hqp dong thOng minh dU'Q'c xem 
La m(>t giao dich dan Sl!. D 6ng thm, kholm 2 
Dieu 35 Lu~t Giao dich di¢n tt r nam 2005 va 
Dl! thlw quy dinh: " Vi{2c three hif n giao kttva 
thl:fc hifn h(lfJ d6ng difn tu phai rutin thu cdc 

quy d{nh citlt Lu(ltm'ly vc) phdp lu(lt v~ h{Jpd6ng" . 

Do ct6, ct~ c6 hi¢u l ~rc thl hqp ct6ng thong minh 
can phai dap ung cac yeu cfm c6 hi¢u h,I'C ciia 
hqp dong dU'Q'c quy dinh t~i Dieu 117 B(> lu~t 
Dan SIJ nam 20 15: 

"Di~u 117. Dii u ki~n c6 hi~u l~,tc cua giao 
d~clz dan s~,t 

I. Ciao d{ch dtin s~rc6 hifu lvc khi c6 du cdc 
diiu ki{2n sau dtly: 

a) Chti the c6 nilng hrc phdp lu(it dan sf{, 
ui'fng /!fC hlmh vi d/Jn S!f phtl h(>p v6i giao djch 
dan Sff aU(J'C xdc f(lp; 

b) Cllli the tham gia g iao djch dan Sff hoim 
toan f?r nguy~n; 

c) M~tc dfch va n()i dung cua giao djch dtin 

Sl:f kh6ng vi ph(lfll dMu cain C£f(l lu(lt, kh6ng trai 
dflo due xci h()i. 

2. H1nh tlni'C c1:ta giao dtch dtin Sft' Ia di&u 
/df n c6 hif u [fcc cua giao dj.ch clttn Sfl' trong 
tru&ng h(Yp lu(lt c() quy djnh ". 

Qua d6, n€u xet ve m~t 1y thuyet thl hqp dong 
thong mi nh Chl can <lap (rng dU'Q'C dtC dieu ki¢n 
neu tren thl eta c6 hi¢u h,rc. Tuy nhien, trong th\rc 
ti en thl dieu nay hoan toan khac bi~t. Xuat phat 
t1r tinh an danh trong cOng ngh¢ Blockchain, 
vi~c xac dinh chii th~ tham gia vao hqp dong 
thong minh c6 day ctu n~ng 1\I'C pbap Lu~t dan 
SIJ, nang J ~rc h~mh vi dan SIJ va hoan toan tl! 
nguy~n hay khong Ia dieu rat kh6, bo'i le, dAng 
sau man hlnh may tinh tham gia vao Blockchain 
kh6 c6 th~ xac dinh dUQ'C chii th~ nao Ia ngu(ri 

THAMKliAO 

cho Ia lu~t chung vase bi t1r ch6i m(>t ben khong 
c6 y djnh hay nitllg ll,l'C phap 1? 7

• Vi~ thl,l'C hi~n 
hqp dong thong minh hi en nay khong tht.rc hi en 
xac thl,l'C danh tinh, theo d6 bat ky m(>t chu th~ 
nao CO dUQ'C tai khOlln CO th~ di\ng nh~p VaO h~ 
thong thl c6 th~ th\I'C hien dUQ'c hqp dong thong 
minh. V~y nen kh6 c6 th~ ki~m soat dll'Q'C chu 
th~ giao ket hQp dong v6i mlnb c6 day du nang 
ll,l'C hanh vi hay khong, kh6 c6 the bao dam rhng 
hqp dong giua hai ben c6 hi~u 1\rc. Tucmg t\1' 
nhu v~y, chi.i th~ & the gi&i thl!c cling kb6 c6 th~ 
xac dinh xem chi• th~ giao ket hqp dong v&i minh 
c6 thl!c st.r hoan toan t~r nguy~n hay khong, hay 
eta bi ep bu(>c sa d\,mg tai khoan ciia m]nh ct~ 
thl,l'C hi~n cac giao djch trai v6i. y mu6n cua hQ. 
Tren thl!C te di~u nay & hqp dong thong thrn'mg 
vi~ chtmg minh do bi Ilia d6i, ep bu(>c va khong 

'" nguy¢n kbi ky ket hqp dong eta k:h6 khan thl 
vi~ chtrng minh van de nay & hqp dong thong 
minh l ~i kh6 khim han. 

Ngoai ra, phap lu~t dan St.I con yeu cau ve 
ffil,IC dich va n¢i dung ell~ hQ'P dong phai phu 
hqp v6i phap lu~t , khong vi ph~ dieu cam cua 
lu~t, kbong trai d~o dtrc xa hOi. Tuy nhien, hqp 
dong thong minh l~ i dUQ'c hlnh thanh d~ tren 
cac codes rna khOng phru Ia ngOn ngii tl! nhien. 
Do d6, neu m()t chu th~ khOng bao dfun dap 
Un.g dUQ'c trlnh d(> chuyen mOn lien quan den 
may tinh va phap Jy kh6 CO th~ xac djnh dU'Q'C 
ctieu kho{m thea thu~n d6 c6 phil hqp v&i pbap 
lu~'it, khong vi ph~m <lieu cam ci'1a lu~H, khong 
trai d~o due xa hOi hay khOng. Dieu nay khi 
khOng th~ xac dinh rO c6 the dan den hqp dong 
vo hi¢u theo quy djnJ1 ~i Dieu L23 B(> lu~t Dan 
Sl! nam 2015. 

Qua phan tich tren, c6 rh~ nh~n thay ding, 
h¢ thong phap lu~t Vi¢t Nam tuy chLTa c6 quy 
ct!nh c~ the dieu chinh trl!c tiep lien quan den 
hqp ct6ng thong minh nhllllg da c6 dii cac quy 
ct~ mang tfnh khung d~ ap d~mg cho lo~i hqp 
d6ng nay. 

dieu khien phia sau d6. D~c bi~t, trong rnoi quan 21 Ph~m Quang Huy, ·consideration" theo phap lu~t h(Jp d6ng 
h~ thuang m~i, y djnh t~o quan he phap ly dU'Q'c Hoa Ky. T~p chi Lu~t hoc s6 11 (198) thang 11/2016, tr.95. 
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5.2. M(jt so g()'i nui- va kiennglzj hoatz thi~n di~ ki~n theo quy dinh cua phap lu~t hqp d6ng. 
quy djnh pluip lu~t Vi~t Nam Thong qua vi~ nghien c(ru va tiep thu phap lu~t 

Dl!Cl tren vi~c nghien c(ru phap lu~t cua m¢t mr&c ngoai l ien quan den van de nay, nh6m rae 
so quoc gia ve dieu chlnh hqp d6ng thong rninh gia nh~ thay hqp d6ng thong minh cful c6 them 
va phap lu~t Vi¢t Nam hi¢n harm, nh6m tac gia nhCing quy d!nh ch~t che han trong vi~ bao dfun 
dua ra mOt so gQ'i m& va kien nghi nh~m hoan hqp dong thong minh c6 hi~u h,rc, c~;~ th~: 
thi¢n quy dinh phap lu~t Vi~t Nam lien quan (i) D~ chu th~ hqp dong c6 day di.'1 nang ll!C 
t:n,rc tiep den hqp d6ng thOng minh nhu sau: phap lu~1t dan w. n~ng Ivc banh vi dan S\1 can 

Thu nhdt, b6 sung djnh nghla etta h9P d6ng bcit bu¢c mQi Jcy ket bang hqp dong thong minh 
thong minh trong Lu(it Giao djch di~ntif: phai dU'Q'c ky bang chfr ky so. BCri le, chfr kY so 

Nhtr nh6m tac gia da phan tfch, cac quoc gia dli'Q'C cung Cap b&i m¢t tO ch(rc xac th~rc chl1' ky 
tren the gi&i nhtr: Hoa Ky, Singapore, ... da c6 so cho chc1 th~ c6 day du n~ng hrc phap 1u~t dan 
nhfrng ghi nh~n lien quan den hqp d6ng thong S\J, nang ll!C hanh vi dan s~rday cti.'1. Yi~chu tb~ 
minh Ia minh chtrng cho viec thfra nhan gia tri sii d~mg chfr ky so de ky ket hqp d6ng thong 
phap ly cila hQp ct6ng nay. Yi~c dl.l· thao Lu?t minh gi(•p xac dinh chi.'• the cila hqp d6ng c6 
Giao djch dien tfr cac IAn 2, 3 va 4 da bo di y day ctu nang h,rc phap lu~t dan Sl.l", nang l1,1c hanh 
tuOng quy d~lh tl"\fC tiep ve hqp dong thong minh vi dan Sl:J'. 
Ja di~m chua hqp ly. Do ct6, cac nha l~p phap (ii) Ve tinh n,r nguyen trong qua trinh giao 
can nghien cl1U bO ung, thtra nh~n gia t:Ji ciia ket hqp dong thOng nlinh, Yit;!t Nam c6 th~ h<;>c 
hqp d6ng thOng minh vao d1,1 thao Lu~it Giao hoi kinh nghi~m cua Hoa Ky trong van cte nay 
djch dien ti.'r. Ngoru ra, dtnh nghia hqp d6ng bang each tru6c khi kY ket hQ'P dong thong minb 
thong minh Ia ph an quan tr<;>ng trong vi¢c giup cac ben phru dua ra dUQC Gi~y ch(mg minh d6ng 
cac chu th~ trong xa hOi hiciu va ap dl.lng dUQ"C thu~n debao dam ~ng cac ben trong gi ao ket 
lo~i hqp dong nay trong thi!C tien. Tuy nhien, hqp dong thong minh dOng thu~ trong viec ky 
djnh nghTa cua hgp dong thOng minh theo D~ ket va khOng bi ep bu¢c. 
thao I chua ho~m thi ~n va lam ro dliQ'c ban chat Thu ba, cCin ban hcmh quy ctjnh nhlim hu6ng 
cua hqp dong thOng minh. Nb6m tile gia de xuat dJn CO' chl thir nghi~m dimh cho h(J'p d6ng 
dtra ctjnh nghia cua hqp d6ng thong minh t~ thong minh 
dieu khoan giai thicb tCrngCrcuaLu~t Giao dich Nhtrtilc giactn. phan tfch t~ tiet1 m\]c 4.3, tnr6c 
di¢n tlr va hQ'p d6ng thOng m.inh dm dll'Q'C dinh khi Singapore thlla nhful va ap d~mg hqp d6ng 
nghia nhtr sau: " H9p tl6ng thong minh Ia h9P thong minh thl Singapore eta ap d\]ng cache thi.'r 
d6ng di~n t(t· va Ia ml)t chuong trinh may tinh nghiem danh cho hqp dong thOng minh nh~m 
dupr: ctfu !flO flt' n.gon ngt7' may tfnh the hi~n. S!-f dfmh gia dti'Q"C nhfrng rui 1"0, tinb kha thi va m(rc 
thoa thu(in Ct~a CaC bennhlfm 1(10 ra CQC quyh1 d\> tuong thfch trUOC khi ap d~;~ng tren ph~ vi Ca 
va nghia V{-1 c/fCa tren ll~n tang cong ngh~ s6 cdi nu6c. Day Ia van d~ ma nh6m tac gia cho rang 
ph{Jn t{m, theo t/6 th6a thu(ln CLia cac ben se phU hQP vacan thiettn.r6c khi Yi~tNam thiranh~ 
tlu9r: lft d9ng h6a ma khong cdn den s~c can hQP d6ng thong minh, VietNam cful tham kbao 
thi_ep ctia conn gum va chi cdn dfm tren cac diJu mo hinh cache thi.'rnghi~m cua Singapore de xay 
ki~n da a (it ra trubc ". dl:lllg cache thi.'r nghiem doi v&i h<;>p dong thong 

Thtc hai, phap lu(it cdn c6 nhcmg quy dtnh minh danh rieng cho Yi~t Nam, nh~m ~o cas& 
lnr6ng ddn q 1 the ve aieu ki~n CO hi~u Li:rc C£tQ nen tang cho vi~C ap d\]ng di~n rOng hqp d6ng 
h9'P dong thong minh thOng minh t:rong cac giao djch. Dieu nay, cung 

Dieu ki~n c6 hi~u ll!C cua hgp dong 1a yeu to tuung t~doi v6i mO h1nh cache thi.'rnghi~mki~m 
ca ban de bao dam d\ng hqp dong thong minb soat ho~ dOng cOng ngh~ t:ai chfnh (Fintech) trong 
khong bi vO hi~u khi thieu di m(:lt troog nhiing linh vvc ngan hang. 
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Tlut tu, cdn c6 hu'{mg ddn C!J th~ v€ vi~c thi 
htmh h(>p d6ng thong minh 

Do d~c di~m tl! dOng cua hqp dong thong 
minh thl CaC dieu kho{m CUa bqp dong Se dll'Q'C 
thl!C hi~n. Nhu v~y. clieu kho{m hqp dong 
thong mi nh khi duqc cac ben ky ket thl ho~m 
toan khong th ~ si'ra d6i, thay dOi hay don 
phli'Ol1g cham dtrt. Ban chat cua hqp dong l a 
lu~t CUa eclc ben khi nJ1tt cau eua die ben thay 
d6i ho~c nhilng hoan canh nhfft dinh can thay 
d6i cl~ phu hqp thl hqp d6ng d m neo duqc 
sua d6i. Tuy nhien, vi hqp dong thong minh 
duqc ciwy theo die codes duvc l?p trlnh san 
nen vi~c can thi~p vao hqp dong thong rninh 
Ia rat kh6. Dieu nay se mau thufin trt!C tiep 
den cac h<;>c thuyet lau doi trong phap lu~ t 
dan Sl! nhu quyen SUa dOi bqp dong, quyen 
cham dut hqp dong, ... ho~c th~rn chf Ia hoan 
dmh thay d6i co ban, Sl! ki~n bat kha khan g. 
Y~y nen can c6 ht.r6ng dan nhlim hai hoa l~i 
rnau thucin neu tren sao cho pbat tri~n dU'Q'c 
hqp dong thOng mjnh va kbong trai v6i 
nguyen Uic CO b{m cua phap lu?t hi~ n ban h. 

Thzi·niim, giai quytr ctuvc vtfn d~ thanh toan 
trong hfJP d6ng thong minlz 
D~ c6 th~ thanh toan t:ren Blockchain n6i 

chung va thl!C hi~n dUQ'C hqp dong thOng minh 
n6i rieng thl cac chtt th~ phai thong qua tien di~n 
til (Bitcoin, Ethereum, Binance Coin, ... ). Tuy 
nhien, phap lu~t Vi~t Nam hi~n nay khong thtra 
nh?n tien di~n til Ia mOt phuong ti~n thanh toan 
hqp phap t~ i Vi~t Nam. D ieu nay dUQ'c th~ hi~n 
thong qua di~m a khoan 2 D ieu 6 Lu~it Ngan 
hang Nha nt.r6c Vi~t Nam nam 2010: "Ti~n ao 
klu5ng phai Ia m(H irong cac lo9i ngo(li hoi" 
hay Cong van 5747/NHNN-PC ngay 2In/20J7 
cua Ngan hang Nha nt.r6c Vi~t Nam aa tra I<ri: 
"TMn ao n6i chung va Bitcoin, U tecoin n6i rieng 
kluJng phai hi tiln I~ va khong phai Ia plurong 
ti~n thanh rotm h()p phap theo quy ctjnh ctia phap 
lu(U Vi~t Nam. Vi~c phat hanh, cung ung va slr 
d~mg tien ao n6i chwzg va Bitcoin, Litecoin n6i 
rieng (phuo11g 1i~n thanh to{m khong hpp phap) 
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lam ti~n t~ ho(fc phuong ti~n thanh tocm Ill. hanh 
vi bj ctfm. Che tai xu ly himh vi nay tlii GU{J'C quy 
djnh f(li Nghi dfnh 9612014/ND-CP ctia Chfnh 
phti vi xti plu;u vi ph(Jm hanh chinh trong linh 
V!J"C tiln I~ VO ngtln hang va 89 [u(lt ffinh Sff 

2015 (dci sica dtfi, b6 sung). Ngoai ra, v~ vi~c 
ddu tu vao li~n ao, Ngtin hang Nha mr&c Vi~t 
Nam dii canh bao nhi~u ldn vi~c ctdu tu nay ti~m 
dn rili ro rtftl6n cho nha ddu tu"28• 

Nhu v{ly, c6 the thay, du cho Lu~t Giao 
djch di~n tti c6 thua nh~tn hqp dong thong 
minh nhung dieu ki~n ti en quyet la phll'O"ng 
ti~n thanh tMtn trong hqp d6ng thong minh 
Ut tien di~n tu khong duqc thua nl1~n gia tr~ 
phap ly th1 v i~c thfra nh{ln gia tri cua hqp 
dong thong minh tr& nen khong c6 gia tr1 
thl!c tien. Nh~n thuc d11qc tam quan tr<;>ng 
va tfnh tha i d~ i cua B lockchain, hq p dong 
thong mi nh va tai chfnh so trong tl1(Jllg lai 
rhl nh6m tac gia de xuat d n xay dl!ng tien 
di~n ru phap cl jnh duqc Ngan hang N ha nooc 
Vi~t Nam phat hanh; clieu nay c6 th~ kh~c 
ph~:~ c cac nhU'Q'C di~m hi~n t~ i cua tien ao va 
o6 cung c6 the tr& th~mh mOt phl.lO'tlg ti~n thaoh 
toan hqp phap Cl:'ia cong ngh~ Blockcbain va 
hqp dong thong mi nh trong tll'O"ng lai. Dieu 
nay Ia tuung d6i k.ha thi va eta duqc thi dit!m 
t~i m<) t s6 qu6c gi a va khu v~rc tren the gi 6 i 
(D ong e-Euro cua Lien minh chau Au, D ong 
e-CNY cua Trung Quoc, .. -)2!1. 

6. Ket lu~n 
Hqp dong thong minh l ~t m<)t hi~n tuc;mg m&i 

c6 s~rphuc t~p ve ley thu~t va phap Jy. Tfrd6 d~t 
ra nhieu thach thuc trong qua ttinh nghien c(ru 
va futg dt,.tng hqp dong thong m inh t~i Vi~t Nam. 
M~c du. phap lu~t Yi~t Nam hi~o nay eta c6 
nbOng quy c1jnh CO ban va dl! thao cac d~o lu~t 

;a X em: https://thuvienphapluat. vn/cong-vanfTien-te-Ngan
hang/Cong-van-57 4 7 -NHNN-PC-20 17 -tra-loi-kien-nghi-ve
thiet-ke-trung-tam-may-tinh-Bitcoin-Litecoin-368960.aspx, 
truy ~P ngay 20/0212023. 
2l Nguy~n Dt.fc Vi~t. Ti~n di~n ttl ph8p dfnh va m~t s6 d~ xuat 
cho Vi~t Nam, http:/lvjst.vn/vn/tin-tuc/5062/tien-dien-tu-phap
dinh-va-mot-so-de-xuat-cho-viet-nam--.aspx, truy ~p ngay 
14/01/2023. 
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nham c1i6u chinh nhfrng van de phap ly duung 
lhm nay nhi1Ilg van con mOt s6 ton t~i , h~ che 
nhfft cljnh. 

Han nO'a, Vi~t Nam la qu6c gia chua c6 
nhi~u k inh nghi~m ve clieu ch'inh hqp dong 
thOng minh n6.i rieng va Blockchain n6i 
chung. Dieu nay doi hoi Viet Nam can phai 
tham khao va hQC hoi kinh nghi~m CUa cac 
qu6c gia da tbi'r nghiem va clieu chinh thanh 
cOng cong ngh~ Blockchain va hqp dong 
thOng minh. Qua do, giup Vi~t Nam tiet kiem 
cllrqc nghien c(ru va ke thll'a c1Lrqc nJ1C'mg cli~m 
m~nh va tfch CIJC CUa each th(rC clieu chlnh 
van de nay cua cac quoc gia tren the gi&i . Hy 
VQng rAng, nha l ~p phap san sang danh gia va 
tiep thu chfnh sach phap l u~t ti en b<) cua cac 
quoc gia tren the gi6i dieu chinh ve cOng nghe 
Blockchain va bqp dong thOng minh d~ 
Vi ~t Nam c6 tb~ la quoc gia phat tri~n trong 
Jinh VIJC cong ngh~ SO va nham giup Cbinh 
sach phap lu~t V i ~t Nam ctieu chloh ve cong 
nghe so nrO'llg thich v&i phap lufit the gi6 i trong 
van de coog nghe s6. D 

Tai li~u tham khao 
1. BQ lu~t D~n sv so 91/2015/QH13 ngay 24/11/2015. 
2. Lu~t Giao d!ch di~n tu so 51/2005/QH11 ngay 29/11/2005. 
3. Lu~ Cac t6 chat lin d\fl9 s6 47/2010/QH12 ngay 1616/2010 
4. Lu~t Giao djch di~n tu nam 2010 (Singapore). 
5. Ph~m Van Chinh, Nhung vin d~ phap ly ve Hqp dong 
th6ng minh, Lu?n van Th?c si Lu?t hpc, Khoa Lu~t - f)~i hqc 
Ou6c gia Ha NOi. 2021. 
6. ConsenSys Pte Ltd., Singapore Blockchain Ecosystem 
2019, tr. 26, https://opennodes.com/Singapore-Ecosysten
Report.pdf. 
7. Dl! th{lO Lu~t Giao djch di~n hi sua dOl nam 2023, Trang 
thOng tin dlf thao online cua Ou6c hOi. https://duthaoonline. 
quochoi. vn/Pages/dsduthao/ch itietduthao.aspx?id= 7399. 
8. f)~o lu~t chli ky di$n hi cua Hoa Ky nam 2001 , https: 
//www.law.cornell.edu/uscode/text/15/7001. 
9. f)~o lu~t HB2417 cua bang Arizona (Hoa Ky) , https: 
//www.azleg.gov/legtext/531eg/1 r/bills/hb2417p.pdf. 
10. f)~o lu~t dan Slf Singapore nam 1999. 
11. D. Levi, B. Lipton, An Introduction to Smart Contracts and 
Their Potential and Inherent Limitations, https://corpgov.law. 
harvard.edu/. 
12. Electronic Communications And Transaction Act, https: 
//www.gov.za/sites/defauiVfiles/gcis_documenV201409/a25-
02.pdf. 

13. European Central Bank, Virtual Currency Schemes- A 
Further Analysis, www.ecb.europa.eu/pub/pdf/other/virtual 
currencyschemesen.pdf. 
14. Global Blockchain Compliance, USA: Smart Contracts 
Definition and Legality, https://neo-project.github.io/global
blockchain-compliance-hub//united-states-of-america/USA
smart-contracts.html. 
15. Global Blockchain Compliance Hub, South Africa: Smart 
Contracts Definition and Legality, https://neo-project.github.iol 
global-blockchain-compliance-hub//south-africa/south-africa
smart-contracts.html. 
16. Ph~m Quang Huy, "Consideration· theo phap lu~t h(Jp 
dong Hoa Ky, T~p chi Lu~t h<;>c s611 (198) thang 11/2016; 
17. https://thuvienphapluat. vn/cong-van!Tien-te-Ngan-hang/ 
Cong-van-57 4 7 -N HNN-PC-2017 -tra-loi-kien-nghi-ve-thiet
ke-trung-tam-may-tinh-Bitcoin-Litecoin-368960.aspx. 
18. International Business Machines, What are smart contracts 
on blockchain?, https://www.ibm.com/lopics/smart-contracts; 
19. J. Sidhu, Syscoin:A Peer-to-Peer Electronic Cash System 
with Blockchain-Based Services for E-Business, 26th 
International Conference on Computer Communication and 
Networks (ICCCN), Vancouver, BC, 2017. 
20. Nguy~n Quynh Xuan Mai, ViJ Thi Hong, Hoang An, Nhtlng 
khfa (;9nh phap ly a6i vai vi~c rJng dt,mg c6ng ngh~ Blockchain 
trong b8o h¢ quyen tac gia, 8e tai nghien cvu khoa h<;>c, 
Truong 8~i h<;>c Lu~t Ha NC)i, 2022. 
21 . OECD, 8/ockchain Primer, the Secretary-General of the 
OECD 2018, www.oecd.org/finance/blockchain. 
22. OECD, Blockchain Primer, https:l/www.oecd.orglfinance/ 
OEC D-Biockchain-Primer. pdf. 
23 . 8oan Ngqc Son, Nghien cliu, ling dt,mg cong ngh~ 
Blockchain trong thanh loan di d¢ng, Lu~n van Th~c si, T nremg 
f)~i hQc cOng ngh~- f)~i h<;>c Qu6c gia Ha N¢i, 2017; 
24. S.Lee, Bitcoin's Energy Consumption Can Power An 
Entire Country- But EOS Is Trying To Fix That, https://www. 
Forbes. com/sites/shermanlee/20 18104119/b itcoins-energy
consumption-can-power-. 
25. Singapore Legal Advice, Using Smart Contracts in 
Singapore: Benefits and Risks, https://singaporelegaladvice. 
comllaw-articles/smart-contracts-singapore-benefits-risks/; 
26. Senate Bill No.398 - Senator Kieckhefer, https://legiscan. 
com/ NV /text/SB398/id/1626453/Nevada-20 17 -S 8398-
Enrolled.pdf. 
27 . The Law Dictionary, https://thelawdictionary.org/ 
contracts-i-3/. 
28. Tinianow, Insurance Interrupted: How Blockchain 
Innovation is Transforming the Insurance Industry, https: 
//www. forbes.com/sites/andreatinianowl2019/01/09/ 
I nsu ranee-in terru pted-h ow-blockcha in-in nova lion -is
transforming-the-insurance-industry/#22041 c053ec6. 
29. Nguy~n 8vc Vi~t. Tien di~n tti phap ajnh va m¢t s6 de 
xua·t cho Vi~t Nam, http://vjst.vn/vn/tin-tuc/5062/tien-dien-tu
phap-dinh-va-mot-so-de-xuat-cho-viet-nam--.aspx. 

P.l!l Tap chi------, 
IIIII TbAAN NHANDAN "' So 12 (ky II thang 6/2023) 


