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1. Ban chét cia dir liéu tir géc nhin da  (data) la cac “su thit hodic thong tin, dugc sir
chiéu dung dé nhan biét hodc dua ra quyét dinh™'
1.1, Dinh nghta dit ligu Khoa hoc théing kAL cpi d}”r ligu lé:nhﬁng thir
o “dugc thu thip dé tro thanh nguon phuc vu

Du da duge con ngudi bictdén, lwutritva  cho viée trich xudt théng tin”, 1a “két qua
khai thac trong mot thoi gian dai, dir lidu van  cua do dac va quan sat™. Té chirc Hop tac va
chua duge dinh nghia mét cach rd rang va  Phat trién kinh té (OECD) ciing dinh nghia
théng nhét. Tir dién Oxford giai thich dir liu  dir liéu 1a “su thé hién dudi dang vat ly cua

1 Tir dién Oxford Online, “Data”, https://www.oxfordlearersdictionaries.com/definition/english/data, truy cap ngay
13/04/2023.

2 Australian Bureau of Statistics, “Statistical Language - What are Data?”, Official website, 13/08/2022, truy cdp tai
https://www.abs.gov.au/websitedbs/D3310114.nsf/Home/Statistical+ Language+-+what+are+data.
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thong tin, dé phuc vu cho viéc giao tiép,
giai thich, xtr ly cua con nguoi hodc cua cac
méy moéc tu dong”.* hay mot “tinh chét hodc
thong tin” ma “dugc thu thap thong qua viée
quan sat™.

Khoa hoc dir liéu lai ¢é cach tiép can
sau va phie tap hon, chu yéu theo mé hinh
“DIKW” nbi tiéng cia Ackoff trong tic
phém “Tir Dir liéu dén tri twé¢” (From Data
to Wisdom)’. Theo do6, dir liéu c6 ban chait
la cac “déu hiéu” (sign) c6 tinh chét quan
trong vaoi mot chu thé nhat dinh®. Mdi gidy
con ngudi cé thé phai dbi dién vai rat nhiéu
dau hi¢u hoac kich thich, nhung chi mdt vai
ddu higu trong sb d6 la “quan trong” déi voi
ho. Con ngudi sé lién két cac “diu hiéu quan
trong” nhu vdy véi mot ¥ nghia nhat dinh,
sau d6 ghi nhd cac dau hiéu dé dé hinh thanh
thir goi 1a “dir liéu™ (data). Nhu vay, chi cé
nhimg dau hiéu du “quan trong”, qua dugc
“bo loc tri gidc™ (perceptual filter) nay thi
mdi duge coi la “dir li¢u”. Trong cac “dir
liéu™ d6 lai chi mot s6 diu hiéu vuot qua “bd
loc y ni¢m™ (conceptual filter), tirc 1a c6 thé
lién két duoc véi mot ddi tugng, sy vat khac,
hodc gitp 1am rd dac tinh ndi tai cua nhirng
d6i tuong, su vat do, thi méi 6 thé trd thanh

3 Economic Commission for Europe of the United Nations (UNECE), *

“thong tin” (information)’. Tiép theo, néu
ngudi nao lai lién két cac “thong tin” d6 sau
hon hodc sip xép ching vao cdc md hinh
tri thirc ¢6 gié tri khac da duge hoc hoi va
trai nghiém tlr trude, ngudi d6 s& tao ra cac
“kién thire” (knowledge), rdi cudi cuing khai
quat thanh tri thirc (Wisdom)*.

Mac du vay, khoa hoc phap ly néi chung
van chua hiéu vé dir liéu thong nhat véi cac
cach hiéu trén, chua phéan biét rd “dir liéu”
vGi “thong tin”. Nhiéu dao ludt van sir dung
“dir liéu” déng nghia véi tir “thong tin™,
chéng han nhu Diéu 4 cia GDPR'" dinh
nghia “dir li¢u ca nhan™ Ia bat ky “thong
tin” ndo lién quan dén mot thé nhan dugc
xac dinh hodc c6 thé nhan dang dugc''. Mot
s6 v kién khac lai gin chat dir ligu voi tinh
dién tir, tinh sb hoa ctia n6 khi dinh nghia dir
liéu 1a “bat ky thong tin nao duge ghi lai”,
“boi con nguoi hay may moc” va “bing cac
phuong tién dién tir hodc ky thuat $6” ma “cé
thé truy xuat duoc™2. Mic du viy, cac luat
gia ddn din nhin nhan dir liéu theo céch nhin
cia cac khoa hoc khac va budce dau ghi nhan
tuong tu cac dinh nghia vé dir liéu theo md
hinh DIKW. Theo d6, céc tin hi¢u /dau hiéu
(sign) ton tai mot cach khach quan, trude khi

‘Terminology on Statistical Metadata™, Conference

of European Statisticians Statistical Standards and Studies, No. 53, Geneva, 2000

4 OECD, “Glossary of Statistical Term”,

Statistic Portal, 13/08/2022 https:/stats.oecd.org/glossary/detail.asp?ID=532.

5 Martin Frické, “The knowledge pyramid: A critique of the DIKW hierarchy”, Journal of Information Science (35: 131-

142).

6 Beynon and Davies, “Database System”, Palgrave MacMillan, 2003, 20.

7 John Sowa. “Conceptual Structures: Information Processing in Mind and Machine”, The Systems Programming Series
Book, VivoMind Resarch, January 1984, Beynon and Davies, “Database System”, Palgrave MacMillan, 2003, 23.

8 Do viée dua cac “diu hiéu” d6 théng qua cic ba loc & trén ¢6 thé dwoc tién hanh rit nhanh trong tim tri cia chi thé
(ching han trong ndo ngudi) trong vong chua ddy mot gidy, viéc xac dinh rd rang timg bude nhur viy la rét kho khan. Tuy
nhién, do nhu cau phai boc tach cic L(‘ll'l}_.. doan trong quy trinh khai thac Dir li¢u 16n (Big Data) va day Tri tué nhin tao (Al),
che phén tich ké trén vé dir liéu va cc tang dir lidu duge tap trung nghién ciru lam rd va tro nén ph('% bién hon.

9 Lothar Determann, “No one owns data”, Hasting Law Journal, Vol 70:1, p 6.

10 GDPR la viét tat ciia General Data Protection Regulation - Quy dinh chung vé bao mat thong tin.

I1 Theo Diéu 4 GDPR: ‘Personal data’ means any information relating to an identified or identifiable natural person (*data
subject’); an identifiable natural person is one who can be :dentified, directly or indirectly, in particular by reference to an
identifier.

12 Jeflrey Ritter va Anna Mayer, “Regulating data as property: A new construct for moving forward”, Duke Law &
Technology Review, (Vol 16), 272, 224,

4

NGHIEN cUU
LAP PHAP _/ 86 09 (481) THANG 5/2023




duge ngudi nhan tin hi¢u phat hién va thu
thap. Dir liéu la cdu ndi gitra hinh thirc vat ly
chira dung no (“vat chira dung”) véi “thong
tin” - thir duge ngir canh hoéa va xir ly tir di
liéu". Theo tiéu chuan ISO/IEC 2382-1 cua
Uy ban Chau Au, dir liéu la “su trinh bay ¢6
thé dién giai lai ctia thong tin theo céch thirc
dugc chinh thie hoa, phuc vu qua trinh giao
tiép, dién giai hodc xir Iy,

Tong hop va phén tich cac dinh nghia
ké trén, c6 thé nhén théy “dir lieu” trong su
so sanh véi “thong tin” ¢6 nhimg diém can
cha y nhu sau. Thir nhat, “dit licu” nén dugc
hiéu tach biét ra khoi dinh nghia vé “théng
tin”. Di lidu c6 ban chét 1a cac ddu hidu
(sign), hodc nhiéu dau hiéu duoc tap hop lai
thanh hé thong. Néu nhu dir lidu 14 hinh thirc
thé hién (syntactic) thi thong tin 1a ngir nghia
ngi dung (semantic) co thé trich xuit duoc
tir hinh thirc thé hién d6". Do d6, dir liéu
thuong “tho”, gian don va khong phire tap
nhu “théng tin”, boi chiing cin dugc khai
quat dé tro thanh “thong tin”. Thit hai, dir
lidu khong thé ton tai khi khéng c6 hinh thirc
vat ly chira dung dir li¢u (“vat chira dung™),
bai chinh dir liéu 1a cau ndi lién két “vat
chira dung” véi “thong tin™. No1 cach khac,
dé mot dau hiéu c6 thé tra thanh dit liéu, can
¢6 mot vit chira dung luu lai dau higu do, 1a
co s& dé céc chu thé c6 thé tiép can va sau do
khai thac thong tin tir ching'®. Trén thuc té,

13 Joint Research Centre, European Commission in-house service,
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méi gidy con ngudi tiép xiic vai vo van cac
dau hiéu (anh sang, am thanh, v.v..) thong
qua cdc giac quan (xuc giac, thi giac...),
nhung chi ¢é nhimg dau hiéu nao duoc luu
lai vao vat chira dung (gidy, bo nhé) thi méi
duoc coi la dir liéu.

Méi tuong quan va khac biét gitra “dir
liéu”, “thong tin” va “vat chira dung” ¢6 thé
dugce 1am rd qua vi du sau'”: Khi mot miéng
da ¢ cac chir twong hinh ¢6 dai duoc khai
quit, miéng d4 chinh la hinh thic vét ly
(carrier) chira dung cac nét khac 1a cac dau
hiéu - dit liéu (data). Tuy nhién, néu khong
¢6 kién thirc vé ngon ngir tuong hinh, gin
nhur khéng thé trich xuat dugc cic ¥ nghia -
thong tin (information) tur mleng da, chéng
han tiéu st ctia mot vi vua duoe khic trén
phién da. Phién da ciing c6 thé dem téi
nhirng dau hiéu khéc (vi du nhu su mo duc
trong nét chir hay cac vét dirt gay) — la céc dir
liéu khac, 1a ciin cir dé cac nha khao cd téng
hop va phan tich nhim tim ra thém théng
tin vé chinh phién d4 d6 (vi du nién dai, k¥
thuat diéu khic...). Néu mot ngudi chép lai
toan bg cac ky tu tugng hinh sang mot phién
da méi, thi khong thé coi 1a da chuyén thanh
cong dir lidu sang phién da méi, ma thuc ra
chi 1a viéc kién tao mot lugng dir liéu mai
véi muc dich cing thé hién noi dung y nghia
— théng tin gin giéng vGi ban gde ma thoi's.
Nhu vay, dudi goc nhin phap ly, dir lidu co

“The economics of ownership, access and trade in

digital data”, JRC Digital Economy Working Paper 2017-01, 6-8.
14 Uy ban Chau Au, “Towards a thriving data-driven economy”, SWD (2014) 214 final, Brussels, 2/7/2014, 4.

15 Viclav Janecek, “Ownership of personal data in the Internet of Things’

1039-1052, 1042.

16 Sjef van Erp, “Ownership of Data and the Numerus Clausus of Legal Objects”,

Institute Working Paper No. 2017/6, 10.

17 Céch ldy vi du nay tham khao tai Luciano Floridi, ‘Is Semantic Information Meaningful

Phenomenological Research (2005) 351, 359,

", Computer Law & Security Review 34 (2018)
Maastricht European Private Law

Data?’, 70 Philosophy and

18 Su phan biét nay rit quan trong, bai 18 nhiéu tranh fun lién quan dén dir ligu chua phan anh nhan thirc rd nét vé sy khic

nhau gitra “dir liéu” va “théng tin”

trung vao viée phan tich liéu ¢6 nén tai san hod hodic doe quyén s& hiru “thong tin"

" Thay vi dit ra van dé co hay khong nén tai san hod “dr ligu™,

cdc tranh ludn nay lai tﬁp

. Véi vige “thong tin” hay “y tuong”,

nghi™ 1a mdt “tha” vé hinh va gin nhu khéng thé xde dinh dirge pham vi, cac tranh ludn vé tai san hod mét “thi” triru lqung

nhur “thong tin™ 14 khang cn thiét va khéng hiru dung.
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thé duge hiéu 1a mot hodc mét tap hop cic
du hiéu déng mot vai tro nhat dinh voi mét
chui thé va duge gin két voi mot hinh thirc
vat ly nhat dinh.

1.2. Phan logi dit liéu

C6 nhiéu cach phan loai dir li¢u, ma
cach dau tién 13 theo hinh thirc ctia chung;
(i) dir lidu s6 duoc thu thap va xir ly, luu
trir bing cong nghé may tinh, va (ii) dir lidu
truyén thong khong cé sur can thiép cua cong
nghé nay. Tiéu chi phan loai thr hai phd bién
hon 1a dua vao ndi dung cua dir liéu. Trong
mobi quan hé v&i con ngudi, dir lidu cé thé
duoc chia thanh dir liéu ca nhan (personal)
va phi ca nhan (non-personal). Dir liéu ca
nhan thuong duoe hiéu 1a cac dir liéu ma cé
ban chit lién quan dén hodc gin lién véi mot
ca nhan dic dinh, 1a “bit ky thong tin nao
giup xac dinh hodc nhdn dang dugc mot ca
nhan™". Pong thi, mot so phin théng tin
ro1 rac chua gitp nhan dang mot ca nhan,
nhung khi dugc tong hop ma dan dén viée
xac dinh dugc mot con ngudi cu thé thi ciing
bi coi la dir liéu ca nhan. Tham chi, ké ca khi
dir liéu d6 da duogc loai bo yéu té gitp xac
dinh danh tinh (de-identified), dugc ma hoa
(encrypted) nhung van c6 thé dugce tong hop
va khai théac dé dinh danh mot ca nhan thi
van bi coi la dir liéu ca nhan®. Céc dir liéu
khéng c6 nhimg yéu t6 ké trén thi duoe xép
vao loai dir li¢u phi ca nhan. Ritter va Mayer
thi con phan biét dir liéu dya vao tinh thyuc
té: Su kién (factual) la dir li¢u ghi lai nhirng
mo ta thue té vé su vat, su vigc; trong khi

19 Diéu 4 GDPR,

Gia tudng (fictional) la nhitng dir li¢u mo ta
nhirng thir do con nguoi sang tao ra, nhu tho
vin, phim anh”.

Tuy nhién, ciing ¢6 ¥ kién phan d6i cach
phan loai phd bién dua trén ndi dung nay.
Chéng han, Vaclav cho rﬁng, dir liéu nao
cling ¢6 thé ¢6 tinh ca nhan sau khi dugc
phén tich téng hop, hoic ciing ¢ thé khong
¢6 tinh ca nhan néu khéng c6 cic cong cu
du manh dé lién két dir liéu d6 véi mot cd
nhan nhét dinh. Vi thé, dit liéu thuan tuy chi
la dir liéu tho, con ndi dung nao duge rut
ra tir ching thi s& phu thudc véo cac yéu td
ngoai vi, va khong thé 1a can cir dé phan loai
dir liéu. Néu nhur thuc su c6 mot sb dir liéu
tu than da c6 ban chat gin lién véi mot ca
nhan thi d6 chi ¢6 thé 1a cac dir liéu rat dac
thu, vi du nhu vé DNA trong gen ctia moi
ngudi, hodic cdc mau vat hay phan cuia co thé
ngudi®,

Mot cach phan loai khac l1a dua trén
chu thé thu thap dir liéu. Uy ban Chéu Au
phén loai dir liéu do con nguoi thu thap véi
dir lidu hoan toan do may moc thu thap qua
cac cam bién tu dong®, vai dai dién phé
bién nhét 1a dir lidu thu thap bai xe tur li.
Dua trén muc dich, Floridi con chia dir liéu
thanh: dir liéu g (primary data) duoc thu
thap tir d6i tugng, dir liéu md ta (metadata)
néi 1én ban chat cua dir lidu goc, dir liéu diéu
hanh (operational) thé hién cdch hé thong xir
ly dir liéu hoat dong, va dir liéu phai sinh
(derivative) c6 dugec tir viéc khai quat cac dix
ligu ké trén®,

20 Article 2, Article 4(1) va (5), Recitals (14), (15), (26), (27). (29) va (30) GDPR.
21 Jeffrey Ritter va Anna Mayer, “Regulating data as property: A new construct for moving forward”, Duke Law &

Technology Review, (Vol 16), 272, 225.

22 Viclav Janecek, “Ownership of personal data in the Internet of Things”, Computer Law & Security Review 34 (2018)

1039-1052, 1043,

23 European Commission Communication, ‘Building a European Data Economy’, COM (2017) 9 final, 10/1/2017, 9.
24 Luciano Floridi, ‘Is Semantic Information Meaningful Data?", 70 Philosophy and Phenomenological Research (2005)

351, 354-359.
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2. Céac thach thire phap Iy cua viée xay
dung quy ché quyén tai sin cho dir liéu

2.1. Nhitng nguyén ly cdn ban khi xay
A A re @ -~ yra
dung quy ché quyén tai san cho dir liéu

Tir géc nhin cha hé lhc’")ng luat tu, co
mot sur phan biét phé quét trén thé gioi gitra
nguyén ly cua luat tai san (hay vat quyén/
quyén tai san - theo nghia rong) va nguyén ly
ctia luat nghia vu (hay trdi quyén). V& co ban,
trong quan hé nghia vu giira hai chu thé nhat
dinh, trdi quyén néu phat sinh thi chi cé hiéu
lue twong doi — tire 12 chi rang budc chinh
céc chii thé da tham gia quan hé nghia vu do.
Nhurng khi néi vé vét quyén la néi vé quyén
niang cua mot chu thé trén mot vat, co hiéu
lwe tuyét doi — tixe 1a 1am phét sinh hiéu luc
ddi khang vai tat ca cac chu thé khéc trong
x4 hoi (erga omnes) va ngan cam moi chi thé
khac thuc hién quyén nang tuong tu voi vat
d6%. Do vat quyén lam phat sinh quyén loai
trir nhir vay, nén vé nguyén ly, ludt tai san
phai (i) ghi nhan minh thi s0 lugng, ndi dung
cu thé va doi fugng cua cac vat quyén; va (ii)
c6 co ché théng béo cong khai cho moi chu
thé biét vé sy ton tai va noi dung cua cac vat
quyén 1én mt vat nhat dinh.

Theo Sjef van Erp, hai nguyén Iy ké trén
dong thoi tuong tmg véi hai nguyén tic phd
quat cua luat tai san, duge thira nhan trong
nhiéu nén tai phan khac nhau: nguyén tic
luat dinh vit quyén (numerous clausus) va
cong khai hod vat quyén (transparency)™.

Pé bao dam nguyén tic ludt dinh vat
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quyén, vat la ddi twong ciia vat quyén phai
duoc xdc dinh rd boi luat?”. Ban dau, luat tai
san chi ghi nhan cac doi tugng la vat hiru
hinh, bao gém bat dong san (nhu dét dai) va
dong san. Tuy nhién, do su phat trién cua
xa hoi, danh sach cic doi tugng cua quyén
tai san ngay cang dugc ma rong®®. Luat tai
san bat ddu ghi nhan cac dbi tuong phirc tap
hon nhur vét vo hinh (nhu quyén ddi ng), cho
phép chiing dwgc chuyén nhugng va sir dung
lam tai san bao dam. Gan diy, nhimg thao
luan vé viéc mo rong pham vi doi tuong cua
ludt tai san dé bao gdm ca tai san do (virtual
property), tai san ma hoa (cryptoasset)...
xudt hién ngay cang nhiéu®. Nhu vy, thuc
tién cho thay s phat trién cua nén kinh té xa
hoi luén dat ra nhu cau méi ddi vai viée cai
cach luat tai san dé dung nap céc dbi tuong
méi phét sinh. Tuy nhién, viéc thira nhan déi
twong mdi cua luat tai san can tién hanh rit
than trong va phai dat trong tuong quan vai
chinh sach phap ly khac nhiéu khi nim ngoai
pham vi luat tai san.

Doi véi nguyén tic thir hai 1a cong khai
hod (transparency), nguyén tic nay yéu cau
d6i tugng cua lut tai san phai c6 tinh xdc
dinh (specificity) va cac vt quyén lén dbi
tugng dé phai dugc cong khai thong qua
cdc co ché cna luat tai san. Tinh xdc dinh
la kha ndng mdt vat co thé duge khu biét
hod, dé x4c dinh dugc ranh giGi chinh xac
gitra vat do tach biét véi nhirng th khac
xung quanh®. Néu khong xdc dinh dugc,
vat d6 khong thé 1a dbi twong ciia cic quyén

25 Ngé Huy Cuong, “Tdng quan vé Lut tai san”, Tap chi Khoa hoc Pai hoc Qudc gia Ha Noi (DHQGHN), Kinh té - Ludt,

T.XIX, s6 3, 2003, tr.43.

26 Sjef van Erp, “Ownership of Data and the Numerus Clausus of Legal Objects”, Maastricht European Private Law

Institute Working Paper No. 2017/6, 8-12.

27 Huymh Thién Tir, “Vat quyén dir liéu s6”, Tap chi Nghién ctru Lap phap s6 14 (462), thang 7/2022.

28 Ngd Huy Cuong, tldd, tr. 42-47.

29 DS Giang Nam, Dao Trong Khoi, “Ban thém vé ban chat phap ly cua “tién 40” duéi géc nhin cia ludt tai san so sanh™,

Tap chi Khoa hoc DPHQGHN — Luat hoc, 37(4), tr. 68-80

30 Sjef van Erp va Bram Akkermans, “Cases, Materials and Texts on Property Law™, Hart 2012, 76.
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n6i chung va quyén tai san noi riéng. Sau
khi du tinh xac dinh, céc vit quyén 1én déi
tugng do sé dugce cong khai thong qua céc
co ché nhu dang ky (déi véi bat dong san),
hodc chiém hiru vat Iy va chiém hitu phap
Iy (véi dong san) dé moi cha thé déu biét
dugc c6 bao nhiéu vat quyf':n dang dugc ap
dung Ién mdt vat va khong xam pham cac
vt quyén dé*.

Soi chiéu nhimg dic tinh phirc tap cta
dir liéu dudi cac nguyén tic ké trén, viéc xay
dung quy ché quyén tai san cho dir liéu phai
dbi mat véi nhidu thach thire vé ky thuat va
chinh sach phap ly; trong d6 dién hinh nhat
la cac thach thire vé tinh xac dinh ctia dix liéu
va vé yéu cau ludt dinh quyén tai san doi véi
dir liéu.

2.2. Vié tinh xdc dinh ciia div liéu

Thir nhdt, dit ligu khong bj can kiét (non-
depletable). Khi mot ngudi sir dung dir lidu,
ching han nhu quan sat dit liéu rdi khai quat
thong tin tir dir liéu do, thi dir li¢u khong bi
mét di hay giam sat vé chit luong®. Diéu nay
khién dir lidu tré nén “vd han” va khéc biét
véi nhiéu tai san khéc, boi hau hét cac tai san
hitu hinh déu can kiét sau khi sir dung, con
tai san vo hinh thi s& mét gia trj néu ai ciing
¢ thé sur dung chiing (chéng han nhu doc
quyén khai thac nhan hi¢u). Tuy nhién, c6 y
kién khac lai cho rﬁmg, do phu thudc vao vét
chira dung dir liéu (“vat chira dung™), chang

han nhu phién da, hay bg nhé clia mdy tinh,
néu vat chira dyng ma khong ton tai dugc thi
dir liéu do cung sé mat di**, Do d6, c6 thé noéi
rang dir lidu hoan toan cé gidi han, ¢6 thé bi
can kiét boi tudi tho cta chiing chinh 13 s6
lan sir dung con lai cua vat chira dung.

Thir hai, dix liéu c6 tinh dé sao chép
(easy to be duplicated)™. Trudc day, khi cac
cong nghé nhu mdy anh va may tinh chua
xudt hién, viéc sao chép dir li¢u tir mot vat
chira dung sang vat chira dung khac (nhu
chép ndi dung cudn sach sang mot to gidy)
dién ra rat phuc tap, mét thoi gian va thuong
khong ddy du, hoan my. Tuy nhién, nho c6
cong nghé méi, hodac vai cac dir liu so thi
viéc sao chép dir liu gitra hai vat chira dung
dién ra rat nhanh chéng va gin nhu toan my.
Thé nén, c6 ¥ kién cho rﬁng mot dir liéu co
thé xuat hién & nhiéu noi khac nhau, trén
nhiéu vat chira dung khéc nhau trong ciing
mdt thoi diém, cho phép nhiéu ngudi ciing
truy cdp va khai thac*. Vi vay, dir liéu gidng
tai nguyén coéng cong (public goods) nhu
khong khi hay nudc bién, do ai ciing ¢6 thé
chiém hiru ching véi sb lugng 1ém, gia ré, dé
tai tao,* va vi thé khong thé la tai san.

Tuy nhién, viéc dir liéu dé sao chép
khong ¢6 nghia 1a chiing khong ¢6 tinh xdc
dinh. Dit liéu géc luén phai nim tai mot noi
nhit dinh trén mot vat chira dung nhét dinh.
Dir liéu s6 1a gde ciing phai nim & mot may

31 Sjef van Erp, “Ownership of Data and the Numerus Clausus of Legal Objects”, Maastricht European Private Law

Institute Working Paper No. 2017/6, 12.

32 Patrik Hummel, Matthias Braun, Peter Dabrock, “Own Data? Ethical Reflections on Data Ownership”, Philosophy &

Technology, 13 September 2019, 4.

33 Barbara Prainsack, “Logged out: Ownership, exclusion and public value in the digital data and information commons™,

Big Data & Society, 6(1), 2019, 5.

34 Herbert Zech, “Information als Schutzgegenstand”, Mohr Siebeck, 2012, 117-119.

35 Patrik Hummel, Matthias Braun, Peter Dabrock, “Own Data? Ethical Reflections on Data Ownership”, Philosophy &
Technology, 13 September 2019, 202.

36 Nadezhda Nickolayevna Purtova, “Property rights in personal data: A European perspective”, PhD Thesis, BOXPress
BV, 2011, 101. Hal Varian, ‘Markets for Information Goods’, University of California, Berkeley, April 1998 (revised:
October 16, 1998), truy cip tai <http:/people.ischool.berkeley.edu/ hal/ Papers/japan/>. Josef Drexl, “Data Access and
Control in the Era of Connected Devices”, Report, European Consumer Organisation, BEUC-X-2018-111, 30.
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chii tai mot noi nhét dinh trude khi duoc dua
Ién mang dé nhiéu nguoi c6 thé cling truy
cap. Néu nhiéu ngudi cing lic truy cép, dir
liéu géc (D0) tai may chu sé duoc sao chép
thanh nhiéu ban sao (D1, D2, D3) giri dén
céc may tinh dang truy cap va duge lru nhét
thot vao by nhé ciia may tinh d6 hodc tri ndo
con ngudi. Nhur thé, ¢6 thé thiy ro dir liéu
gbe (DO) tai méay chu va cc ban sao (DI,
D2, D3) la cic vat khac nhau, va méi nguoi
truy cap sé chiém hiru mot ban sao (D1, hoac
D2, D3) chir khong phai 1a dir liéu gbe (DO).
Nhu vay, tinh xdc dinh ctia ban géc sé khong
bi anh huong du cé nhiéu ban sao tai nhiéu
vt chira dung khac nhau.

Thir ba, nhiéu hoc gia khéc tin réng dir
licu 14 v6 hinh (intangible),”” bai mic du
dir liéu c6 mot s6 khia canh hitu hinh (nhu
c6 lién két chat ché véi vét chira dung) dir
liéu c6 ban chét rat khac véi cac loai tai san
htru hinh, khong thuc sy cam, nim, so duoc
ching ma chi c6 thé tic dong vao vat chira
dung chiing ma théi. Do d6. khong nén xem
xét xdy dung quyén so hiru hodc chiém hiru
doi voi dir liéu, boi viée xdy dung nay dua
trén gia dinh sai trdi ring chinh dir liéu da
¢6 tinh hiru hinh*. Tuy nhién, nhiéu hoc gia
khac phan doi réng su phu thudc vao vat
chira dyng cuia dir liéu du dé khién ching
tré nén hitu hinh,* va vi thé hoan toan cé
thé chiém hitu dugc®. Toa téi cao bang New
York trong vu Shmueli ndi tiéng ciing c6
cach hiéu gan giii nhu véy, khi cho ring dir

NHA NUGC VA PHAP LUAT

liéu c6 thé 1a doi trong ctuia hanh vi dinh doat
trai phép “tai san” cua ngudi khac, 1a can cur
lam phat sinh trach nhiém bbi thuong thiét
hai ngoai hop ddng (tort conversion), mot
ché dinh ma théng thudng chi 4p dung cho
tai san hiru hinh ma théi*'.

Tham chi néu dir liéu 1a vé hinh, dir
liéu van du tinh xdc dinh va khong phai la y
tudng triru tugng (mysticum)*, V& co ban,
mot y tudng triru tugng la gan nhu khéng
thé s hitu duge, bai khong thé xac dinh
dugc ranh gidi hay pham vi cta ching. Chi
¢ thé bao ho duge néu cic y tudng triru
tuong d6 dugce ghi nhén thanh mét hinh
thirc nhat dinh (ching han nhu bai hat duoc
ghi lai thanh tép am thanh), boi néu khong
duge ghi lai thi khong thé 1am rd pham vi
hay gi6i han cta déi twong duge bao hd.
Do d6, bao hé quyén s& hiru tri tué khong
phai la bao h cho y tudng ma chi la bao ho
mot doc quyén sao chép mot ban ghi hoac
doc quyén ghi lai y twong d6 vao mot hinh
thirc vat ly (mechanicum) ma théi. Dir liéu
khéng dén mirc triru twong nhu ¥ tudng /
théng tin, boi chiing phai neo vao va bi gidi
han boi vat chira dyng. Déng thoi, vi cé
ban chat 1a cac dau hiéu, nén chic chin con
nguoi s€ nhan thirc duge ching thong qua
cac giac quan.

Vay lam sao dé 1am rd tinh xdc dinh ctia
mét dir liéu bat ky? Cach thir nhat 1a dwa vao
vit chira dyng: chi can xdc dinh 12 dir liéu do
dang nim trong vat chira dung nao, ¢ dau,

37 Lothar Determann, “No one owns data”, Hasting Law Joumnal, Vol 70:1, 41. Francesco Banterle, “Data Ownership in the
Data Economy: A European Dilemma™, EU Internet Law in the Digital Era (pp.199-225), Chapter: 9. Springer, 8. Herbert
Zech, “Data as a Tradable Commodity™ trong De Franceschi, “European Contract Law and the Digital Single Market”,

2016, 59-60.

38 Lothar Determann, “No one owns data”, Hasting Law Journal, Vol 70:1, 1.

39 Ritter va Mayer, 260.

40 David Harvey, “Collissions in the Digital Paradigm”, Hart Publishing, 2017, 151.

41 Shmueli v. Corcoran Group, Supreme Court of the State of New York County of New York: IAS Part 49, 9 Misc.3d 589,
2005. Thyroff v. Nationwide Mutual Insurance Company, 8 N.Y.3d 283, 292-93, 2007.

42 Eric Tjong Tjin Tai, “Data ownership and consumer protection™, Tilburg Private Law Working Paper Series No.

09/2017, 4.
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kich thudre, sd lwong bao nhiéu, thi giéi han
cua dir li¢u cing sé tuong g vadi gidgi han
cua vat chira dyng d6*. Chang han, dir liéu
trong mdt phén cimng (vi du USB) duoc gidi
han trong chinh phén cimg d6, bao dam dua
tinh x4c dinh dé phén biét chiing véi céc thir
khac. Cach tiép cin nay dugce coi 1a su phat
trién ctia nguyén tic dung hop (merger rule)
trong viéc xac dinh cac hanh vi xam pham tai
san trai phép (conversion). Nhu da phan tich
O trén, thong thuong cac hanh vi nay chi ¢
ddi twgng 1a vét hitu hinh, nhung cang vé sau
thi ché dinh nay ciing xem xét quy dinh ca
cac loai vt vé hinh ma dugc ghi nhan dudi
dang vat ly (nhur chimg quyén, gidy ghi no,
sO cai.. ). €6 thé coi ddy 12 “hiru hinh hod”

céc quyén vo hinh thong qua dang thirc vat Iy
cta chiing (gidy t& ghi nhan), tire 1 ai s hivu
gidy to ghi nhan quyén sé& tuong (mg nim
quyén vo hinh trén gidy to d6*. Nhur vy, du
dir li¢u v6 hinh hay hiru hinh cling khong con
quan trong, ma diéu quan trong 1a di liéu d6
duge chira trong vat chira dyng nao ma thoi.
Toa an tdi cao Lién bang Dirc cling thira nhan
mot phén cach hiéu nay trong hai quyét dinh
ctia minh®, Céc cdch khac bao gém: duya trén
ndi dung cua dir lidu d6 (vé su vat, sy viée
nao), dua trén ngudi tao ra dir liéu (c4 nhan,
phap nhan, td chirc) va muyc dich va viée sir
dung dir liéu tuong (g (muc dich ca nhan,
phan phdi cong khai, muc dich thuong mai
V.v..)%, C6 thé thiy nhitng cich xac dinh
nay khong hoan toan méi, ma phan nao thira

43 Jeffrey Ritter va Anna Mayer,
Technology Review, (Vol 16), 272, 264.
44 Eric Tjong Tjin Tai,
09/2017, 8.

“Data ownership and consumer protection”,

hudng céch tiép can dé bao hd quyén so hiru
tri tué trude day.

2.3. Vé yéu ciu ludt dinh quyén tai sin
doi voi dir ligu

Trong truong hop du tinh xdc dinh,
dir lidu vin can phai bao dam tinh ludr
dinh, tirc 1a dugc ludt tai san ghi nhéan la
mot doi twong cua ludt tai san. Khéng phai
luat tai san chua bao gid quan tam dén
dir liéu: phap luat vé quyén s& hiru tri tué
¢6 quy dinh vé quyén tic gia véi suu tap
dir li¢u (database right), thong tin bi mat
(confidential information) va bi mat kinh
doanh (trade secret), thim chi quy dinh vé
sang ché déu c6 lién quan va phan nao c6
thé duge sir dung cho dir liéu. Tuy nhién,
vai muc dlch bao h¢ cho céc san pham sang
tao, cac quyén tai san nay néu c6 ap dung
thi cling chi c6 pham vi d6i tuong tuong déi
han ché va khé bao ham dugce toan bo cac
loai dir ligu’. Cung voi d6, dé co thé tro
thanh ddi tuong cta ludt tai san thi dir liéu
khong thé dong thoi 1a déi tuong cua cac
quyén nhan thin tuyét d6i khong thé chuyén
giao hodc bi cim chuyén giao*. Gi6i han
nay dugc dit ra boi mot s6 quyén nhan than
tuyét dbi c6 lién quan dén dir liéu ca nhén,
théng tin riéng tu thudng dugce coi la “bat
kha xam pham”,* va phai dugc vu tién hon
cdc quyén tai san. Twong tu nhu tranh luan
trude diy vé viée co nén ghi nhan quyén
s& hitu véi bd phan co thé ngudi, khong

“Regulating data as property: A new construct for moving forward”, Duke Law &

Tilburg Private Law Working Paper Series No.

45 German Bundesgerichtshof (Federal Supreme Court), Decision dated 15/11/2006 (ownership of software on a CD-
ROM). German Bundesgerichtshof (Federal Supreme Court), Decision 10/07/2015 (audio recordings on a tape).

46 Sjef van Erp, “Ownership of Data and the Numerus Clausus of Legal Objects”,

Institute Working Paper No. 2017/6, 20.

Maastricht European Private Law

47 Francesco Banterle, “Data Ownership in the Data Economy: A European Dilemma”, EU Internet Law in the Digital Era

(pp.199-225), Chapter: 9, Springer, 6-8.

48 Nguyén Ngoc Dién, “Giao trinh Ludt dan sy 1 (Tap 1), NXB Trudng Dai hoc Md TPHCM, 2019, 226.
49 Huynh Thién T, “Vit quyén dir li¢u s6™, Tap chi Nghién ciru Lap phép s6 14 (462), thang 7/2022.
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phal vat gi co gia tri cling nén dugc coi la
déi tugng cua cac quyen tai san. Mot dir
lidu nhat dinh néu dugc coi la déi tuong
cua quycn nhén than tuyét d0| nhu quyén
v6i dir liéu ca nhan hodc quyén riéng tu, thi
kh6 c6 thé dong thoi 1a ddi tugng cia luat
tai san. Diéu nay la boi, néu mot ngudi (A)
ban duogc dir liéu ca nhan cua chinh minh,
luat tai san s€ cho phép chu s¢ hiru mai (B)
quyén ngin cim moi chu thé tac dong lén
dir liéu do, anh huéng va lam mat hiéu luc
clia quyén riéng tu va quyen vai dir ligu ca
nhin cua chinh chu thé di liéu 1a ngudi (A)
ban dau.

Vin dé ké trén c6 1& khong chi 1a cau hoi
phap 1y thuan tuy ma con la cau héi chinh
sach phap ly phirc tap. Nhiéu y kién cho
ring v1ec cm dir liéu 1a tai san dé tao ra su
doc quyén vé thong tin va y tuong,® dan téi
nhitng han ché véi quyén tu do ngén luan,
quyén riéng tur, dong thoi ngin can su sang
tao va phat trién cua cong nghé ndi chung™.
Tuy nhién, ¢6 y kién cho ring, khong nén
cuc doan hoa rang dir li¢u chi ¢6 thé 1a dbi
twong cua mot trong hai quyén' nhan than
hodc tai san ma ncn can doi hop ly céc loi
ich chinh dang nay*. Ké ca neu tru tién cac
quyén nhan thin tuyét déi, cin lam rd pham
vi diéu chinh ctia cdc quyén nay dé xac dinh
duge dir liéu nao nam ngoai pham vi d6 va
c6 thé tro thanh dbi tugng cua ludt tai san.
Péng thoi, can ¢6 thém nhing nghién ciru
da nganh dé xac dinh dau 13 diém cén bang
phu hop giira lgi ich nhéan than va cac loi ich
tai san cua cac ca nhan va ca xa hgi trong
mdi quan hé véi dir lidu.

3. Két luan
Khoa hoc phap 1y dén nay van chua

NHA NUGC VA PHAP LUAT

théng nhat dugc mot nhan thic chung vé
pham vi, khai niém va cac tinh chét can
ban cta dir liéu, nhat 1a sy phan loai cac
dir liéu ca nhan va dir liéu phi ca nhan. Vé
co ban, cic nén tai phan hién nay van dang
lua chon cach tiép can cho doi va quan sat
(wait-and-see approach) khi xay dung cac
quy ché phap 1y cho dir liéu, nhét 1a viéc
dé ra cac quy ché tai san déi voi dll' ligu.
Bat ké su da dang trong cac cach uep can
hién nay vé dir li¢u, thi khong thé phi nhén
duge gia tri kinh té cua dir lidu: Dir liéu da
va dang co vai tro to lon trong xa hdi, tac
dong manh mé téi sy phat trién cua nhiéu
linh vuc str dung dir liéu ndi riéng va su
phat trién chung cua nén kinh té s6. Mic
du vay, viéc nhian manh nhu cau khai thac
dir liéu khéng duong nhién dan téi quan
ni¢m cho phép dir liéu dugc huong quy
ché tai san ngay lap tirc, ma phai ddp tmg
yéu ciu cua ng,uyen ly nén tang cua luat tai
san. V& nguyén tic, quy ché tai san hoa dir
liéu phai duoc xdy dung va van hanh dua
trén co s bao dam duogc tinh xdc dinh cua
dir liéu va tinh ludt dinh doi voi quy tac
quyén tai san.

Bén canh do, viéc xdy dung quy ché tai
san vai dir liéu ciing ¢é kha nang xung dot
v6i céc quyén nhan thin tuyét ddi, cac quyén
tai san hién hanh lén dir li¢u, cting nhu dat ra
nhimg lo ngai vé cac tac dung phu tdi viée
thue hién cac quyén tu do va sy phat trién
chung cua xa hdi. Vi vay, trong tuong lai,
can thém nhiéu cac nghién ciru lién nganh
dé xdc dinh cach tiép can phi hop nhat khi
xdy dung quy ché tai san hoa dir li¢u dé t6i
wu hod loi ich tir dbi twong mai va ddy hira
hen ndy m

50 Xem thém tai: Carlo Petrini, “Ethical and legal considerations regarding the ownership and commercial use of human
biological materials and their derivatives™, J Blood Med. 2012; 3: 87-96.

51 Daniel Zimmer, ‘Property Rights Regarding Data’. Lohsse, Schulze & Staudenmayer, 2017,

52 Lothar Determann, ‘No One Owns Data’, Hastings Law Review 70 (2018), 1-44, 34-39,

53 Jeffrey Ritter vi Anna Mayer,
Technology Review, (Vol 16), 272.

“Regulating data as property: A new construct for moving forward”, Duke Law &
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