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Tém tit:

Phép ludt thira ké Viét Nam céc thai ky truée quy dinh rét chi tiét
v& hwong hoa ciing nhu viée thiét 1ap huong hoa. Tuy nhién, ké tir
sau Phap 1énh Thira ké dén nay, cac B9 luat Dan su déu chi quy
dinh vé di san ding vao viée thé cing trong duy nhat mot diéu
luat. Piéu nay dan dén khong tranh khoi nhimg thiéu sét ma mot
trong 6 d6 1a ciin cir xdc 1ap di san ther cing. Trong pham vi bai
viét nay, tac gia trinh bay céc can cr xdc 1ap di san tho cing theo
phap luat & cac thoi ky trude, phan tich cac quy dinh cua B luat
Dan sir hién hanh vé cin et xac Idp di san tho clng, chi ra nhitng
han ché va kién nghi hudng hoan thién.

Abstract:

The legal regulations on inheritance of Vietnam in previous years
provided intensely specific provisions on the ancestor worship and
the establishment of worshiping inheritance. However, since the
Ordinance on Inheritance, the Civil Codes through each period
have regulated inheritance used for worship in only one article.
As a result, it leads to inevitable shortcomings, one of which is the
basis for establishing the worshiping inheritance. Within the scope
of the article, the author presents the legal ground for establishing
worshiping inheritance according to the law of the previous period,
an analysis of the provisions of the current Civil Code, gives out
shortcomings, and also a number of suggestions for the purpose of
improving the legal regulations on establishing worshiping inheritance.

1. Can eir xac lap di san ding vao viéc tho
cung theo phap luit & cdc thoi ky truéc
day

Tho cling t6 tién la tin ngudng van hoéa
lau doi cua ngudoi Viét Nam thé hién su kinh
trong va biét on nhimg ngudi di c6 cong
sinh thanh, dudng duc. Tir rit sém phép luat
nude ta da co sy ghi nhan va diéu chinh dbi
vGi van dé tho cling t6 tién cling nhur di san
ding vao viée tho cling t6 tién thong qua céc
quy dinh vé hwong hoa'. Nghién ciru cic quy

dinh vé huong hoa trong phap luat thoi ky
phong kién thong qua Quéc triéu Hinh luét,
Hoang Viét luat 1€ va phap luat can dai thong
qua Bo Dan luat Bic ky, Bo Dan luat Trung
ky va BO Dan ludt Sai Gon nam 1972 cho
thidy cin ctr xac lap doi voi loai di san nay
kha da dang, co thé ké dén nhu sau:

Thir nhét, theo quy dinh bét buée cua
phap luat

Néu hiéu theo nghia rong, moi can cir
xac lap di san tho cung duge quy dinh trong

1 Trong c6 luat, ngoai huong hoa, hau dién va ky dién ciing 1a di san ding vao viéc thér cing, nhung cac tur san nay cd tinh

chét rit khac va ciing khong phd bién nhur huong hoa.
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ludt déu 13 can ctr x4c 1ap theo quy dinh cua
phéap luat. Tuy nhién, can cir xéc lap theo
quy dinh ctia phép luat dugc nhic dén &
day la can cr thé hién y chi ctia Nha nudce
trong viée doi hoi ngudi dé lai di san thira ké
ciing nhur nhitg ngudi huong thira ké trong
moi trudng hop phai danh mét phan nhit
dinh trong khéi di san do ngudi chét dé lai
dé dung vao viéc thd phung t6 tién sau khi
nguoi d6 qua doi.

Trong ché d6 phong kién, vic.c thdr cling to
tién la mot viéc lam bt bude xuét phat tir quan
niém vé chit Hiéu trong viée duy tri noi glong
theo tur tudng Nho gido. Theo do, viée té tu t
tién con c6 mot y nghia sdu xa 1a nho on sinh
thanh ctia t6 tién va hru truyén noi giéng méi
mii vé sau, cho nén cé thé cho riing té tir to tién
la 1ay sur duy tri chiing toc lam muc dich?, Dé
viée thor cling t6 tién duge duy tri lau dai, doi
hoi phai 6 tai san ton tai song song nhim tao
thuan tién cho viéc khai thac hoa lgi phuc vu
cho viée tho cing d6. Chinh vi vay, phép luat
quy dinh nguoi co tai san thi phai c6 huong
hoa, do d6 khéng nhét thiét phai ¢6 sw dinh
doat cua ngudi dé lai di san thira ké. Theo do,
Piéu 388 Qudc triéu Hinh luat quy dinh: “Cha
me mdt ca, 6 ruéng dat, chuea kip dé lai chic
thu, ma anh chi em tu chia nhau, thi c’ay mot
ph(iﬂ 20 s6 ruong dat lam ph(fn huong hoa,
giao cho nguwoi con trai truong giit, con thi
chia nhau. Phdn con ciia vo 18, nang hau, thi
phai kém. Néu di c6 lénh cuia cha me va chiic
thi, thi phai theo diing, trdi thi phai mat phan
minh". Dén thoi nha Nguyén, phap ludt ciing
dat ra quy dinh vé viéc thiét 1ap huong hoa véi
ndi dung: “bé bugc phai dé danh mét phan di
san clia ngiedi qua cé dé Igp lam huong hoa™
Nhur véy, viée thiét 1ap di san the cing 13 quy
dinh bit budc va trong moi truomg hop déu c6
thé thyc hién dugc ngay ca khi ngudi ¢6 tai san
khong c6 nguyén vong hodc khong ¢ chi dinh
vé viéc nay.
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Mac du, can cir xac 1dp di san tho cung
nay thé hién su dé cao va ké thira cac gia
tri viin hoa truyén théng tét dep cua dan toc
nhung mit khac ciing thé hién sy can thiép
qué mirc can thiét cia Nha nude khi da “thay
mat” chu s htru dinh doat mat phén tai san
ctia ho trong truomg hop ho khong dé lai di
chuc chi dinh viéc xac lap di san tho clng.
Nhin chung, viéc xac ldp di san tho ciung
theo cin ctr nay chua thé hién su ton trong
quyén tir do dinh doat cua ngudi dé lai di san
thira ké Bai 18, trong trrdng hop néu nguoi
qua cb ¢ nguyén vong sur dung mot phén
tai san clia minh dé tho tu t6 tién sau khi
ngudi d6 qua doi va thé hién nguyén vong
dé mot cach minh thi thong qua di chic thi
van dé khong c6 gi dé ban. Tuy nhién, trong
truong hop ngudi dé khong dé lai di chuc,
ciing khong dé lai bat cir diu hiéu nao minh
chimg cho nguyén vong d6 thi viéc bit budc
nhirng nguoi thira ké phai trich 1ap huong
hoa ciing chi ¢é thé duge quy dinh cin o
dua trén su phong dodn vé y chi ctia ngudi
dé lai di san thira ké. Do d6, viéc ap dit y chi
cua Nha nudc trong truong hop nay da xam
pham dén quyén dinh doat cta ngudi dé lai
di san thira ké cling nhu quyen so hiru hop
phap cta nhimg ngudi thira ké. Nhan théy
sir han ché nay, phap ludt dan sy & céc giai
doan sau da khéng con ghi nhan d6i véi cin
ctr xdc lap di san tho cung theo quy dinh cta
phap luat.

Thir hai, di chiic va cac van ban phdn
chia tai san khac

Xdc lap di san dung vao viéc tho cling
theo y chi cua ngudi dé lai di san thira ké
la phuong thirc xéc 1ap phd bién nhit bao
gom hai ciin ctr xac lap, cu thé 1a di chac
va cac van ban khac ngoai di chic thé hién
su dinh doat sur dung tai san dung véo viéc
tho clng.

Phap lut dan su Viét Nam tir xua dén

2 Dao Duy Anh, Viét Nam vin hoa sir curong, Nxb. Vian hoc, Ha Néi, nam 2021, tr. 214.

3 Biéu 83 Hoang Viét luat 1&.
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nay déu ghi nhan di chic 1a can cir xac lap
di san thd cing. Trong thoi ky phong kién,
luat nha Lé quy dinh trong truong hop néu
¢6 1énh cua cha me va co chic thu dinh doat
di san dung vao viéc huong hoa thi cac con
phai tudn theo su dinh doat do, néu khong
thie hién ding thi phai mat phén thira ké*.
Trong thoi ky can dai, BO Déan luat Bic
ky, B Dan luat Trung ky va sau do l1a Bg
Dén ludt Sai Gon nam 1972 ciing quy dinh
theo hudng xem di chuc la cin cir xac lap di
san tho cing. Tuy nhién, di chic nay phai
dugc thé hién bang hinh thirc van ban. Phap
ludt khong dit ra viéc thira nhan dbi voi di
chiic miéng do tinh chat khé xéc dinh y chi
dich thuc cua nguoi dé lai di san va do dé,

“hwwong hoa phai ldp bang gidy to theo rhe‘:
thiec dinh trong ho luat va khong ai co thé

lgp hweong héa bang miéng ™

Tuy nhién, di chic khéng phai 14 can cut
duy nht thé hién y chi clia nguoi dé lai di san
thira ké co nguyén vong thiét 1ap di san tha
cing. Piéu nay da dugc cac nha lam luat cén
dai du liéu va da quy dinh theo huéng, ngoai
di chiic, huong hoa con cé thé duoc xac lap
béi cac van ban khac nhu gidy to phan chia
tai san hodc chimg thu® ma ndi dung cuia cac
vin ban nay thé hién dugc y chi ciia ngudi cé
tai san trong viéc dung tai san dé lam hwong
hoa. Trong trudong hop nay, ngudi co tai san
duge quyén chi dinh viée tao 1ap huong hoa
ngay khi ho con séng. Tuy nhién, quyét dinh
nay chi phat sinh hiéu Iyc sau khi nguoi do
qua doi. Trong mét an 1€ cua Toa Thugng
thim Sai Gon nam 1961 da nhan dinh: “viéc
ldp hwong hoa chi thanh nhat dinh va phat
sinh hau qua khi nao nguoi lap huwong hoa
hay nguwoi phung sw da chét, vi trdt tw cong

4 Diéu 388 Qude tridu Hinh ludt.

cong khong cho phép tho ciing mot nguoi
con song, ciing nhu khong cho phép lam cho
tai san tro thanh bat ddc chuyén nhiong
ngqv khi sanh thoi nguoi sé dugc phung
w'". Mit khac, sau khi quyét dinh tao lap

hlrcmg hoa thi bat cir lic nao nguoi co tai san
ciing ¢6 quyén thay d6i hodc trudt bo quyet
dinh d6 khi con song.

Thir ba, do dong ho tr:(vén lai

Khi n6i vé cach thirc dat phan di san
huong hoa thi c6 hai ciach khac nhau goi
la “hwong hoa so 1ap” va “huong hoa t6
truyén™. Trong d6, huong hoa so lap 1a di
san thd cing dugce tao nén lan dau tién ma
trude d6 chua ting ¢6 ai dinh doat st dung
phuc vu vao muc dich tho cing. Di san nay
¢6 ban chat 1a tai san thuc so hiru cia ca
nhan ngudi ¢6 nguyén vong tao lap di san
thor ciing, ngudi nay c6 quyén dinh doat gia
trj phan di san ciing nhur chi dinh ngudi quan
Iy di san va thuc hién viéc thy cling t6 tién
sau khi ho qua doi. Nguoc lai, huong hoa
to truyén la di san tho cling da duge cac doi
trude tao lap san cho nhitg ngudi quan ly.
Mic di khong ton tai bat ky di chiic nao thé
hién di san do6 1a di san ding vao viéc tho
cling nhung céc thé hé da gitr gin, sir dung di
san vao muc dich duy nhit 12 tho cing ong
ba, tb tién va lwu truyén di san do tir thé hé
ndy sang thé hé khac. Trong trudng hop nay,
viéc luu truyén di san do ctng duge xem la
can cir hinh thanh nén di san tho cling.
2. Céc quy dinh caa B¢ ludt Dan sy hién
hanh vé ciin cir x4c ldp di sin th cling va
kién nghi hwéng hoan thién

Ké tir khi Phap Iénh Thira ké nam 1990
dugc ban hanh va tiép sau do la sy ra doi cua

5 An & ciia Toa Thugng thim Sai Gon ngay 10/8/1961, Phap Iy tip san nim 1962, tr. 41, Trich theo: Trin Dai Khim, An

1é vimg tép, Nxb. Khai Tri, Sai Gon, nim 1969, tr. 172.

6 Di‘éu 395 Bo Din lujt Bic ky, Piéu 401 Bo Dén luit Trung ky va Diéu 601 Bo Dan luat nam 1972,
7 Tran Dai Khdm, An ¢ vimg tap, Nxb. Khai Tri, Sai Gon, ném_1969. tr. 169: ) .
8 Trurdng Pai hoc Ludt TP. H6 Chi Minh, Gido trinh Phap ludt vé tai san, quyén s& hiru va thira ké, Nxb, Hong Pirc — Héi

Lut gia Viét Nam, TP. H6 Chi Minh, nam 2019, tr. 521.
4“ ‘ NGHIEN CUU

LAP PHAP _/ 5608 (480) THANG 4/2023



cac B6 luat Dan sy (BLDS) nam 1995 va
2005, di san tho cing dugc chinh thice ghi
nhén trong vdn ban quy pham phap luat cua
Nha nudc ta. Méc da ndi dung quy dinh co
nhu’ng diém khéc biét nhung vé co ban van
thong nhit di san th ciing chi c¢6 thé dwoc
hinh thanh dya trén can cir duy nhat la di
chtic ctia ngudi dé lai di san thira ké.

Ké thira cac quy dinh vira néu, BLDS
nam 2015 diéu chinh vé cin cir xéc 1ap di san
thd cing vai ndi dung nhu sau: “Truwong hop
ngueoi lap di chic dé lai mot phain di san dimg
vao viée tho ciing thi phan di san do khéng
dwoce chia thiva ké va dwoc giao cho nguoi da
dioe chi dinh trong di chiic quan Iy dé thice
hién viéc tho cung ..."". Theo quy dinh nay,
di san thdr cing chi ton tai khi “nguweoi ldp di
chiic dinh doat phan di san ding vao viéc tho
ciing va chi rd phan tai san nao dwoc ding
vao viéc tho ciing thi phan di san do la phan
di san dung vao viéc tho cung . Tuy nhién,
khong phai moi di chiic ¢6 dinh doat phan di
san thd clng thi mic nhién phan di san d6
duge cong nhén 1a di san thd cung, dé duge
cong nhan thi di chuc dé phai 1ap mot cach
hop phap. Hién nay, phap luat quy dinh vé
hinh thirc di chiic bao gdém hai loai chinh 13
di chic bang vin ban va di chiic miéng, tuy
nhién déi véi di chiic miéng, phép luat dat ra
mdt s6 yéu cau nhat dinh dé duoc xem 1a hop
phép, trong d6 ¢6 yéu cau ngudi lam chimg
phai ghi chép lai y chi cudi cliing cua ngudi
di chuc miéng. Nhu vdy, moi di chic hop
phap déu phai dugc 1hc hién dudi hinh thire
vin ban. Hon nita, xuét phat tir tinh chét dic
thu coa di san thd cung la di san khong duoc
chia, khong thé chuyén dich théng qua mua
ban, thé chap,... va dugc thiét 1ap dé phuc vu
cho muc dich chinh yéu 1a tho cing nén cac
tai san nay phai dugc dua ra khoi luu thong
dan su, diéu nay din dén viéc thiét 1ap di san

9  Diéu 645 Bo ludt Din sy nam 2015.
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nay khong thé thuc hién mot cach tuy tién
do ¢6 kha ning lam anh hudng dén quyén
lgi ich hqp phap cua nhimg ngudi thira ké vi
khong thé chuyen dich tai san. Vi vay, viéc
lap di chic dé dinh doat di san dung vao viéc
tho clng phai dugce thyre hién thong qua hinh
thirc van ban.

Quy dinh vé xac lap di san th cting trén
co sO ¥ chi ctia ngudi dé lai di san thong
qua di chic thé hién sy ton trong quyén tu
do dinh doat ciia ngudi c6 tai san, theo do
phép luat khong con quy dinh viée tao lap di
san tho cing 1a nghia vu bét budc ma thay
vao dé nguoi ¢o tai san co quyen quyet dinh
lap hodc khong ldp di san tho cing ty vao
nguyén vong cua ho ma phap luat khong can
thiép. Tuy nhién, so v&i phap ludt trude day,
c6 thé thdy BLDS nam 2015 d thu hep dén
mirc t6i da céc quy dinh vé di san tho cing
\-on dugc quy dinh rat cu thé va chi tiét trong
c6 luat va ludt can dai. Viée chi quy dinh di
chuc 1a can cir duy nhét dé xdc lap di san tho
cung cua BLDS nam 2015 v6 hinh trung da
bo qua nhiéu phuong thirc khic trong viéc
hinh thanh di san c6 tinh chat dic biét nay,
c6 thé ké dén nhur:

Thir nhit, xdc ldp di san tho ciing theo
van ban thoa thudn phdn chia tai san

Trong cac can cir hinh thanh di san tho
cting da ting ton tai trong phap luat thira ké
& thoi ky trude, can ctr duge ghi nhan phd
bién ciing nhu dugce ap dung nhiéu nhét la
di chic. Bai vi, cin ctr nay thé hién rd rang
nhit y chi cua nguoi dé lai di san. Tuy nhién,
ciing can thira nhdn ring, ngoai di chic y chi
ctia nguoi dé lai di san con co thé ton tai
dua vao ndi dung cua van ban khac ngoai
di chuc.

Nhiéu truong hop, liic sinh thoi ngudi
¢6 tai san da quyét dinh phén chia tai san cho

10 Phung Trung Tép, Tir quy dinh vé di san diing vao viée ther ciing va di tang, http:/lapphap.vn/Pages/tintuc/tinchitiet.

aspxtintucid=207108, truy cip ngay 01/7/2022.
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cac con thong qua cac cudc hop gia dinh,
duoc ghi nhan trong céc van ban thoa thuén
phédn chia tai san va doi khi noi dung con
dinh doat ca viéc danh mot phén tai san dé
diing vao viéc tho cliing sau khi nguoi do qua
doi. Viée phén chia tai san ny c¢6 thé c6 hidu
]ch ngay tai thoi diém ngLrO‘l co tai san con
song, viéc lam nay thuc chat giéng nhur mét
thoa thudn tang cho tai san gitra ngudi co tai
san va nguoi dugc nhan tai san ma phé bién
la cha me tang cho nha dét cho con cai, riéng
d6i vai phén tai san dua vao tho cing thi chi
phat sinh hiéu luc sau khi nguoi co tai san
qua doi.

Vé co ban, cac van ban phan chia tai
san ngoai sy khac biét & thoi diém phat sinh
hiéu lyc thi van ban nay ciling ¢ nhimg diém
tuong dong véi di chiic nhu: thé hién y chi
cua ngudi o tai san trong viée chuycn giao
quyén so hiru cua minh cho chu thé khac,
di voi phan tai san dung vao vige tho ciing
cling chi ¢é thé phat sinh hiéu luc sau khi
ngudi ¢d tai san qua doi. Mt khac, sau khi
thuc hién thoa thuén, nguoi ¢ tai san van
c6 quyén thay doi y chi ddi véi phan tai san
dinh doat vao viée th cing; diéu ndy ciing
twong déng vé6i viée thay ddi ndi dung di
chic cua nguoi lap di chic. Nhu vy, néu
da ghi nhan di chic la can cr xac lap di san
dung vao viéc tho cung thi khong co ly do
gi tir chéi viée xac 1ap di san nay trén co so
cac van ban phan chia tai san khac ma trong
d6 ¢6 nodi dung dinh doat d6i voi di san tho
cting sau khi ngudi ¢6 tai san qua doi.

Hi¢n nay, co truong hgp cha me ting
cho con cdi nha dat, tuy nhién lai kém theo
diéu kién chi duogc ¢ dé tho cing t6 tién ma
khong dugc ban. C6 y kién cho rang, trong
béi canh phap luat hién hanh, nén xem hop
ddng ting cho c¢6 diéu kién nhu trén ciing
l1a mot hinh thire cua viée xéac lap di san tho
cung. Tac gia khong df’mg tinh v&i quan
diém nay, mic du déi tugng cua hop déng
tang cho tuy c6 nét twong dong véi di san
"2 ‘ NGHIEN CUU
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thor cting 1a déu dugc chi dinh ding vao viée
tho tr, phai duge duy tri ma khong duoc
chuyén giao cho ngudi khéc thong qua giao
dich mua ban. Tuy nhién, vé ban chit cua
d6i twong va muc dich x4c lap cua hai giao
dich nay 1a hoan toan khong giong nhau, thé
hién & cho:

(1) Di san duoc dinh doat dimg Vao viéc
tho cing thi muc dich chinh yéu la sir dung
dé phuc vu cho cac cong viéc lién quan dén
viée thd clng, con déi véi hop dong ting
cho thi viéc tho cung chi 1a mot trong cac
muc dich dé duoc tang cho dong thoi ciing
[a diéu kién ma ngudi nhan ting cho phai
thue hign.

(ii) Di san tho cing la di san chung cua
tit ca nhimg ngudi thira ké mic du khong
duoc chia cing nhu khong thudc riéng vé bat
ky ngudi thira ké nao. Di san nay dugc giao
cho ngudi quan ly dé thuc hién viée tho cing
cting nhu bao quan, gitr gin, khai thac hoa
loi dé phuc vy viée tho cing dudi sy giam
sat clia nhitng ngudi thira ké. Con d6i voi tai
san duoc dinh doat trong hgp d(“)ng tang cho
¢6 diéu kién thi tai san thudc quyén sO htru
ctia mét chu thé nhat dinh mic du quyen SO
hiru nay c6 thé bi “gidi han™ do diéu kién
ctia hop dong. Tuy nhién, vé nguycn tic chi
sO hiru ¢6 kha nang chuyen quyén so hiru tai
san cho nguoi thira ké ctia ho.

(ii1) Doi vai di san tho cung néu ngudi
quan ly di san vi pham nghia vu tho cung thi
nhimg ngudi thira ké co quyén thoa thudn
chi dinh ra mét ngudi quan ly di san mai.
Con dbi voi hop dong tang cho c6 diéu kién,
néu nguoi ting cho da qua doi thi nhimg
nguoi thira ké khong c6 quyén khai kién néu
nguoi dugce nhan tang cho vi pham diéu kién
ctia hop dong.

Nhu vay, khong phai van ban nao ngoai
di chic ciing c6 kha nang sir dung lam can
clr xac lap di san tho cing ma chi cac van
ban c6 néi dung thé hién rd y chi cua ngudi



thira ké trong viéc quyét dinh danh mot phan
tai san dé st dung phuc vu cho viéc the tur t6
tién thi méi xem d6 1a co s¢ dé hinh thanh
dbi voi di san the cang. Théng thuomg, ngoai
di chiic, vin ban thoa thudn phan chia tai san
c6 su tham gia va thé hién y chi ciia ngudi c6
tai san c6 kha ning ghi nhan dé lam can ca
xac lap di san tho cing.

Thir hai, xdc ldp di san tho ciing theo su
théa thudn ctia nhitng nguoi thira ké.

Trong thyc té khong hiém truong hop
ngudi dé lai di san khéng lap di chic hodc
lap di chuc nhung khong dinh doat di san
tho clng va sau do, nhimg nguoi thira ké da
cung nhau thoa thuén trich mdt phan trong
khéi di san dé phuc vu cho viéc thd cing
t6 tién. Trudce tinh hudng nay, phan di san
duoc trich ra tir khéi di san do ngudi qua
cd d¢é lai c6 tur cach phép ly 1a tai san thong
thuong chua chia hay la di san thd cing
khong duoe chia? Lién quan dén van dé nay,
hién nay con dang c6 nhiéu quan diém chua
théng nhat. Theo d6, ¢6 quan diém cho ring,
di san thd cing chi ton tai khi ¢é di chic
dinh doat hay néi ngugc lai néu khéng co
di chic thi khong c6 di san tho cung. Boi
I8, tai thoi diém ngudi dé lai di san qua doi
cting la thoi diém mé thira ké va “ké tir thoi
diém m¢ thua ké, nhimg ngudi thira ké c6
céc quyen, nghia vu tai san do ngudi chét dé
lai”. Nhu vdy, sau thoi diém nay, nguai thira
ké dd ké thira quyén sé hitu cia ngudi dé
lai di san va di san lac nay trd thanh tai san
thudc quyén s& hitu ciia ngudi thira ké. Do
d6, nhimg ngudi thira ké hoan toan ¢6 kha
ning thoa thuan cung nhau trong vi¢e dung
tai san dé dung vao viéc thd cung to tién,
ong ba, cha me nhung truong hop nay phai
goi 1a “tai san dung vao viéc tho ciing” chir
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khong thé xem 14 “di san dung vao viéc thd
cang™"'. Bén canh d6, quan diém khéc lai
theo huéng khong ddng tinh voi quan diém
vira néu va cho rang di san tho clng ton tai
khong phai ltic nao ciing ¢ sy ton tai cua di
chiic. Piéu nay dong nghia véi viée di chic
khéong phai la cin cir duy nhét xac lap nén di
san thd cing. Vi vay, viéc nhimng nguoi thira
ké cung nhau théng nhat théa thuan trich 1ap
di san dé ding vao viéc thd cling néu duoc
thuc hién trén tinh than tu do, tu nguyén veé
y chi, ndi dung, muc dich thoa thuén khong
vi pham phép luat, khong tréi dao dirc xa hoi
thi can phai dugc tén trong theo dung tinh
than clia nguyén tic co ban cuia lut dan su'.

Téc gia cho ring, trong truong hop sau
thoi diém mé thira ké cho dén trude thoi
diém hoan thanh viéc phan chia di san ma
nhimg nguoi thira ké thoa thuan ciing nhau
trich 1ap di san tho cung thi phap luat cing
nén ghi nhan d6i véi can clr xac lap di san
tht cing nay. Boi I, tai thoi diém mé thura
ké vé nguyén tic ngudi thira ké s& ké thira
cdc quyén va nghia vu ciia ngudi dé lai di
san. Tuy nhién, thoi diém nay khéng mac
nhién 14 thai diém thuc hién quyén hudng di
san, hai thoi diém 1a khac nhau va vi vy sau
thoi diém mo thira ké néu di san chua dugc
chia thi di san van chura thuge vé nguoi thira
ké. Nhan thay ndi dung, muc dich cia viée
thiét 1ap di san thd clng 1a dé phuc vu cho
viéc tho tu ong ba, cha me nhimg nguoi co
cong stnh thanh, dudng duc the hién truyén
théng “udng nuéc nhé ngudn” tot dep cua
dan tdc, thiét nghi can dugc ton trong.

Tuy nhién, dé tranh viéc phat sinh tranh
chip sau khi thoa thuan, can phai dit ra mot
s6 diéu kién nhét dinh déi véi thoa thuan
nay. Cu thé, viéc thoa thuin can dugc lap

11 Hé Thi Bio Ngoc, Di sin diing vio viéc thi cling theo quy dinh cita phap lugt Viét Nam, Tap chi Nghé ludt, 6 06, nam

2020, tr. 34.

12 D4 Vin Dai, Luat Thira ké Viét Nam — Ban an va binh ludn ban an, Tép |, Nxb. Héng Birc — Hoi Ludt gia Viét Nam, TP.

Hoé Chi Minh, nam 2019, tr. 699-703.
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bing van ban thé hién néi dung toan bo
nhimg nguoi thira ké thong nhat trich mét
phan trong khéi di san dé 1am di san tho
cling. Viée thoa thuan phai cé su dong ¥ cia
tit ca nhimg ngudi thira ké rit quan trong,
diéu nay nhim loai trir kha ning thay déi y
chi cua nguoi thira ké sau khi thoa thudn ma
tién hanh yéu ciu phan chia di san thira ké,
trudmg hop néu chi cé da sé dong y trich lap
di san thi khong nén chap nhén sy thoa thuin
d6 1a can cir lap nén di san tho clng dé tranh
céc tranh chép phat sinh vé sau.

Thir ba, xac lap di san the cing do di
san dwoce dong ho frz.;_y@n lai

Hién nay, di san duge str dung vao muc
dich tho ciing do dong ho truyén lai van con
ton tai va dac biét pho bién & cac viing nong
thon. Viée phap ludt chua ¢6 sy ghi nhan da
lam cho loai di san nay khong c6 co s& duoc
diéu chinh phii hgp ding véi muc dich va
y nghia dugc tao l1ap nén nd va luén dimg
true nguy co bi yéu ciu phan chia nhu mot
di sén thong thuong.

Phap ludt dan sy hién hanh chi ghi nhan
va diéu chinh d6i véi di san dugce xac lap lan
dau tién ma khéng, ghi nhan déi voi di san
do dong ho truycn lai, diéu nay da din dén
s ton tai “diém trong trong phap luat. Cu
thé: Vé phan loai di san, di san dugc thé hé
trudce tao lap san truyén lai cho thé hé sau sir
dung phuc vu cho muc dich the cing té tién
dugc xem la di san tho cung hay xem la di
san thong thuong. Boi vi, viée tao 1dp va luu
truyén di san tir doi nay sang doi khac khong
duoc thé hién bi’mg bt ky di chic nao. Vé
van dé luu truyén di san, néu ngudi quan
ly di san do dong ho truyén lai nay chét thi
ngudi quan 1y di san ¢6 thé ldp di chic dé chi
dinh ngudi quan ly di san & doi tiép theo hay
khong? Va néu ngudi quan 1y di san khong

13 Diéu 624 B§ luit Din sir (BLDS) nam 2015.

lap di chiic dé chi dinh thi khéi di san nay s&
dugc giai quyét ra sao? Lién quan dén nhirng
van dé nay hién nay chua cé van ban quy
pham phép luat nao diéu chinh.

Nhu d trinh bay, huong hoa té truyén
khong phai la tai san thudc s& hiru cua
nguoi quan ly di san. Do d6, ho khong co
kha nang dinh doat d6i voi di san nay va di
chiic la sw thé hién y chi ciia ca nhan nham
chuyén tai san ciia minh cho nguwoi khac
sau khi chér’. Vi vy, vé nguyén tic nguoi
qu'ln ly di san ciing khong thé 1ap di chuc
dé chuyén giao tai san nay cho nguoi quan
ly di san khac. Mot khi nguoi quan 1y di
san chét di, khong lap di chic dé chi dinh
ngudi quan ly di san tiép theo thi s& xudt
hién hai phuong an xir Iy khoi di san: Mot
la, tiép tuc xem day la di san tho cling va
mdc nhién phai truyén lai cho thé hé sau va:
Hai la, phai thuc hién chia thira ké vi theo
quy dinh cua phap luat hién hanh di san tho
cting chi tén tai khi ¢6 di chic, truong hop
nay khong ton tai bit ky di chiic nao, do dé
khi ¢6 yéu ciu phan chia di san, tda dn phai
chip nhan yéu ciu do.

Trude thye trang phép luat hién hanh,
phuong 4n xir ly thir nhit hoan toan khong
¢6 co s¢ dé thyuc hién, mac du theo truyén
rhffng di san tho ciing ciia doi trude dé lai
thi tiép sau do nguoi quan ly di san tho cung
bugc phai truyén cho doi sau', nhung néu
ap dung phuong an thir hai thi duong nhu
khong dam bao y nghia cia di san tho cang.
Bai vi, di san nay da dugce luu truyén nhiéu
doi tir thé hé nay sang thé hé khac phuc vu
truc tiép cong viée thdr cing thi lai khong
dugc phdp luat cong nhan 1a di san tho
cing. Do d6, can thiét nghién ciru mot cach
nghiém tic trong viéc ghi nhan déi véi loai
di san thd cing do dong ho truyén lai m

‘14 Trin Thi Hué, Bt cip trong quy dinh cta B4 ludt Dén su vé di san thér cing, Tap chi Nha nuée va Phap lut, s6 07, nam

2014, tr. 44,

4!‘ NGHIEN CUU
LAP PHAP _/ S6 08 (480) THANG 4/2023




