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Tom tat: Bai viét danh gi thyc trang diéu tra, truy 6, Xét xt? cdc vu dn theo toi danh thiéu trach nhiém gdy hau qud
nghiém trong & mét s dja phuong, ma theo tdc gid, néu viéc didu tra, truy t6, xét xu diing, thi nhiing trudng hop nay phai
pham véo mot tgi khdc hodc khéng pham t6i. Bai viét con chi ra su khdc nhau gidia hai khai niém “gay ra thiét hai” va “dé
nguoi khdc gy ra thigt hai, tur do, chi ra khi ndo thi diéu tra, truy t6, xét xu hanh vi thiéu trdch nhiém theo ti danh thiéu trdch
nhiém gdy hau qud nghiém trong, khi ndo thi xét xu' hanh vi ndy theo mét t6i danh khdc.

Tir khoa: tgi thiéu trach nhiém gdy hau qua nghiém trong; gay ra thiét hai vé tai san; dé nguoi khac gay ra thiét hai vé
tai san; gdy that thodt vé tai san.
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Abstract: The article assesses the current situation of investigation, prosecution and trial of cases under the offence of
showing irresponsibility causing serious consequences in some localities, in which, according to the authour, ifthe investigation,
prosecution and trial are correct, then these cases must have committed another crime or did not commit a crime. The article
also points out the difference between the two concepts of “causing damage” and “letting others cause damage’, thereby,
indicating the act of showing irresponsibility should be investigated, prosecuted and adjudicated under the offence of

showing irresponsibility causing serious consequences or another offence.
Keywords: showing irresponsibility causing serious consequences; causing property damage; letting others cause

property damage; causing property loss.

it van dé

Pé dinh 19i diing, mot trong nhimg ky nang
quan trong la phai xac dinh ding céc dau hi¢u
dic trung trong mat khach quan cta méi ciu
thanh 101 pham duge quy dinh trong Bo luat Hinh
sw (BLHS). Dadi v mot s6 hianh vi nguy hiém
cho xa hoi nhu cac hanh vi xam pham trét tu
quan ly kinh t&, néu khong ¢6 sy phén tich, nhin
nhan mot cich thiu dao, khoa hoc, rat dé danh
gia khong ding ban chdt clia cac hanh vi nay, tir
d6, dan dén dé xay ra tinh trang oan sai trong
hoat dong tu phap.

Trong pham vi bai viét nay, tic gia tép trung
lam ro khai niém gay thiét hai vé tai san trong
mdt khach quan cta toi thiéu trach nhiém gay
hdu qua nghiém trong quy dinh tai Diéu 360
BLHS nam 2015, nham gitp hiéu ding khi
niém nay, tranh vigc diéu tra, truy 0, xét xirngudi
thuc hién hanh vi nguy hiém cho xa hoi theo toi
danh nay, trong khi hanh vi ctia ho lai pham vao
mot toi khac, hoic ¢6 thé la khong pham t6i.

1. Thue trang ap dung phap luat

Trong nhimg niim gin déy, rmot sd dia phurong,
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lgi dung surthiéu trach nhiém ctia nhimg nguoi
¢6 chiic vu, quyén han trong mot s0 co quan,
t6 chirc, mot s6 nguoi da thye hién céc hanh vi
chiém doat tai san ctia Nha nudc véi quy mo
khac nhau, c6 nhimg vy an tai san bi chiém
doat Ién dén nhiéu ty ddng, gy nén su lo ling,
bat binh trong xa hoi. Hiu hét cac vy an nay,
ngudi c6 chire vy, quyén han bj diéu tra, truy
to, xét xtr vé toi thi€u trach nhig¢m gay hau qua
nghiém trong theo Dié¢u 360 BLHS nam 2015.
Xin néu truong hop dién hinh sau:

Tir ndm 2018 dén nam 2021, Trung tam
Gido duc thuomg xuyén tinh B (goi tit 1a Trung
tam) ky két hgp dong lién két dao tao véi mot
so truomg dai hoc, giao cho thii quy Nguyén
Thi Thuy L quan ly tién hoc phi thu dugc tir
cac hoc vién theo cac quy dinh ctia Nha nudc
veé quén ly tai chinh.

Do sirthiéu trach nhi¢m ctia Nguyén Vin P
- Giam doc va Phan Thi M - K& todn ctia Trung
tam trong viéc kiém tra, doi chi€u gitra s6 tién
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mit cla k€ toan, s6 quy cia thii quy va tién
mat trong két cudi mdi ngay, trong viéc kiém
ké quy tién mat cudi mdi thang, quyét toan hoat
dong thu chi cudi méi nam, Nguyén Thi Thuy
L da chiém doat s tién 8.593.599.052 dong tir
s0 tién thu hoc phi n6i trén dé tham gia vao
viéc danh bac.

Nguyén Thi Thuy L bi diéu tra, truy to, xét
Xir vé toi tham 0 tai san theo Diéu 353 BLHS
ndm 2015; Nguyén Vin P va Phan Thi M bi
diéu tra, truy t0, xét xtr vé i thiéu trach nhiém
gay hau qua nghiém trong theo Diéu 360 BLHS
nam 2015.

Ngoai vu an nay, con c6 mot s0 vu an khac,
ké pham to1 da loi dung sur thiéu trach nhiém cta
ngudi c6 chite vu, quyén han, thuc hién hanh vi
ma cac co'quan tién hanh (6 tung xéac dinh 1a lira
déo dé chiém doat tai san ctia Nha nute. Nhimg
ngudi co chie vy, quyén han co truomg hop thi
bi diéu tra, truy t&, xét xir theo Diéu 360 BLHS
nam 2015 vé toi thiéu trach nhi¢m gay hau qua
nghiém trong, 6 truomg hop thi bi diéu tra, truy
10, xét xtrtheo Piéu 224 BLHS nam 2015 vé toi
vi pham quy dinh vé diu twcong trinh xay dung
gay hiu qua nghiém trong.

DPai vai cac vu an nay, nhin chung, viéc
diéu tra, truy t0, xét xtr nhirng ngudi ¢é chire
vy, quyén han do thiéu trach nhiém da dé xay
ra viéc tai san cua Nha nudce bi chi€ém doat &
co quan, t6 chic minh nhu trén dugc s6 dong
ddng tinh, ing ho. Tuy vay, cing ¢6 quan
diém khong dong tinh vdi vigc diéu tra, truy
10, Xét xlr nay.

Dé giGi han van dé, trong pham vi bai viét,
tac gia chi xin trao ddi cic quan diém xung
quanh viéc cédc co quan ti€n hanh t6 tung da
diéu tra, truy t&, xét xirhanh vi thi€u trach nhiém
clia nguoi ¢6 chire vy, quyén han néi trén theo
t0i danh quy dinh tai Diéu 360 BLHS nam 2015
la ¢6 can cirhay khong, ma khong trao ddi cac
truomg hop cdc co quan tién hanh t6 tung da
diéu tra, truy t0, xét xtr hanh vi nay theo toi
danh khac.

2. Céc ludng quan diém khéc nhau

Ludng quan diém thirnhdt (ddng tinh véi viee
diéu tra, truy t&, xét xir trén), vi cho riing, hanh
vi ctia nhimg nguoi nay da théa man cac dau
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hi¢u trong mit khach quan cta t0i thiéu trach
nhiém gay hdu qua nghiém trong.

Ludng quan diém thit hai (khong déng tinh
vai viée diéu tra, truy td, xét xir trén), vi cho
ring, hanh vi ctia nhtmg nguoi nay khong thda
man cic ddu hiéu trong mit khach quan cia
tO1 thiéu trach nhigém gdy hdu qua nghiém trong,
bdi nhimg ly do sau:

Diéu 360 BLHS nam 2015 vé ti thiéu trach
nhiém gdy hdu qua nghiém trong quy dinh:

“I. Nguwoi nao cé chitc vu, quyén han vi
thiéu trach nhiém ma khong thuec hién hodc
thuc hién khong ding nhiém vu duoc giao thude
mot trong cdc trieong hop sau ddy, néu khéng
thugc truomg hop quy dinh tai cdc diéu 179,
308 va 376 cuia Bo ludt nay, thi bi phat cdi tao
khong giam giitdén 03 nam hogdc phat ti tie 06
thang dén 05 ndm:

a) Lam chét ngueoi;

b) Gay thuong tich hodc gay ton hai cho stec
khoe cua nguoi khac ma ty 1¢ t6n thieong co thé
61% trolén;

¢) Gdy thuong tich hodc gay ton hai cho stic
khoe cia 02 nguoi trorlén ma tong ty 1é ton thuong
co thé ciia nhimg ngueoinay tie61% dén 121%;

d) Gay thiét hai vé tai san tie 100.000.000
dong dén duwoi 500.000.000 déng.

2. Pham t6i thuéc mét trong cdc truomg hop
sau day, thi bi phat tit tit 03 ndm dén 07 ndam:

a) Lam chét 02 nguoi;

b) Gay thiong tich hodc gdy ton hai cho sitc
khoe ctia 02 nguoi trorlén ma tong ty Ié ton thuong
co'thé ciia nhimg nguoi nay tie 122% dén 200%;

¢) Gay thiét hai vé tai san tie 500.000.000
dong dén duoi 1.500.000.000 dong.

3. Pham toi thudéc mot trong cac truomg hop
sau ddy, thi bi phat ti tie 07 nam dén 12 nam:

a) Lam chét 03 ngueoi trorlén;

b) Gay thuong tich hodc gay tén hai cho siec
khoe cita 03 nguor trérlén matong ty lé ton thuong
corthé ciia nhimg nguoi nay 201% tré lén;

¢) Gay thiét hai vé tai san 1.500.000.000
dong trévlén.

4. Nguoi pham t6i con bi cadm dam nhiém
chite vy, cdm hanh nghé hodc lam cong viéc
nhdt dinh tie 01 nam dén 05 nam”.

biéu 360 BLHS niam 2015 quy dinh mit
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khach quan ctia tdi pham nay nhu trén, n€u
cho riing, ngudi ¢6 chic vu, quyén han, ma vi
viéc thiu trach nhiém ctia minh, da dé cho
nguoi khac gy ra hau qua thiét hai vé tai san
100.000.000 dong trd Ién phai chiu trach nhiém
hinh sy (TNHS) vé t0i thi€u trach nhiém gay
hau qua nghiém trong quy dinh tai Pi¢u 360
BLHS nam 2015 thi s¢ khong hop ly ¢ cac
diém sau:

Thir nhdt, diéu luat trén quy dinh rd hanh vi
thiéu trach nhi¢m cta nguoi c6 chic vy, quyén
han gay ra thiét hai vé tai san 100.000.000 dong
trér 1én, thi nguoi nay méi phai chiu TNHS, ma
khong quy dinh vige thiéu trach nhiém ctia nguoi
c6 chire vy, quyén han, diin dén viéc dé nguoi
khéc gay ra thiét hai vé tai san 100.000.000
dobng trd 1én, thi phai chiu TNHS. Pay ro rang
Ia hai trudmg hop tuy ciing ¢6 hanh vi thiéu trach
nhiém, nhung hiu qua xay ra d6i véi mai truomg
hop lai khiac nhau vé ban chat. Mot bén la da
truc tiép gay ra thiét hai vé tai san, con bén kia
chi la gian tiép gay ra thiét hai vé tai san. Co thé
Iy vi du vé mdi truong hop nay nhu sau: Hanh
vi ciia tha trudmg co quan, do thiéu trach nhiém,
nén da quén phan cong ngui truc va van hanh
ciac may moc, thiét bi ctia co quan theo ding
quy trinh ky thudt, lam céc may mdc, thiét bi
nay bi chday nd 14 hanh vi tryc tiép gay thiét hai
vé tai san clia nguoi co chie vy, quyén han. Con
hanh vi cia thii trudng co quan, do thi€u trach
nhi¢m, da quén phin cong ngudi truc co quan
trong ngay nghi, tao diéu kién thuan lgi cho ke
trom vao ldy trOm tai san clia co quan, la hanh vi
gian ti€p gay thiét hai vé tai san. Hanh vi gidn
ti€p nay thue chét chi la sy tao ra diéu kién thuan
lgi cho ngudi true tiép géy ra thiét hai vé tai san
thue hién hanh vi cia minh. Mit khéic, do day la
hanh vi thiéu trach nhi¢m, nghia la khong cd ¥,
nén khong thé n6i c6 sy ddng pham gitra nguoi
truc tiép va ngudi gian tiép da gay ra thiét hai vé
tai san. Tic la hanh vi gian tiép gay ra thiét hai
ve tai san nay khong phai la hanh vi gay thiét hai
vé tai san dugc mo ta trong mét khach quan cta
céc cdu thanh tdi pham quy dinh tai Diéu 360
BLHS nim 2015. Do d6, khong thé budc ngudi
thuc hién hanh vi phéi chiu TNHS theo Diéu
360 BLHS nam 2015.
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Thit hai, lién quan dén vin dé gay thiét hai
va nghia vu boi thuomg, Piéu 275 Bo luat Dan
s nam 2015 quy dinh nhu sau:

“Nghia vu phat sinh tie cdn cte sau day:

1. Hop dong.

2. Hanh vi phap Iy don phuong.

3. Thuec hién cong viéc khong co iy quyén.

4. Chiém hiru, sit dung tai san hodc diwoc loi
vé tai san khong co cdn cie phap lugt.

5. Gay thiét hai do hanh vi trai phap lugt.

6. Can cir khac do phap lugt quy dinh”.

Theo quy dinh trén, thi mot nguoi 6 hanh vi
trai phap luat, gty ra thi¢t hai vé tai san, thi phai
c6 nghia vy boi thuomg; con khi khong ¢6 can
cir dé bude ho phai bdi thuong, thi tuy ho cé
hanh vi trai phap ludt, nhung phai xac dinh hanh
vi trai phap luat ctia ho khong phai la hanh vi
gdy thiét hai v tai san.

Dai v6i trudmg hop ching ta dang trao ddi,
ro rang nghia vu duy nhét trong viéc boi thuong
thudc vé nguvi tryc tiép gy ra thiét hai vé tai
san. Do do, theo phéap luét dan su, thi trong trudong
hop nay, cin phai xac dinh la ngudi ¢6 chic vu,
quyén han dé nguti khac gay thiét hai vé tai san
khong phai la nguoi gay thiét hai vé tai san, du
ring ho ¢6 hanh vi thiéu trach nhi¢m va sy thiéu
trach nhiém ctia ho tao diéu kién cho nguoi khac
géy thigt hai vé tai san. Nhu vy, néu buge nguoi
¢6 chuac vy, quyén han, nhung do thiéu trach
nhiém da dé cho ngudi khac gély thiét hai vé tai
san phai chiu TNHS theo Diéu 360 BLHS nam
2015 se gdy nén s méu thudn gitra phap luat
hinh sur va phap lut dan sy trong viéc hiéu khai
niém “gay thiét hai vé tai san”.

Thit ba, vé vy an cy thé trén, Nguyén Van
P, Phan Thi M, Nguyén Thj Thuy L tuy cuong
vi cong téic, cong vigc cy thé duge giao khac
nhau, nhung déu la nhimmg nguoi dugce giao
quén ly tai san (tién hoc phi thu dugce). Theo
quy dinh tai Thong tur s6 107/2017/TT-BTC
ngay 10/10/2017 ctia BO Tai chinh hudng dan
ché d0 k€ toan hanh chinh, sur nghiép, thi cudi
mdi ngay, Phan Thi M, Nguyén Thi Thuy L
phai thyc hién d6i chiéu s6 tién mit cia ké toan
véi s6 quy cua thu quy va tién mat trong keét,
cudi mbi thang, phai thuc hién viéc kiém ké quy
tién mdt va cudi moéi nam, phai thuc hién viéc
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quyét toan hoat dong thu chi, sau d6, trinh
Nguyén Vin P kiém tra, ky duyét dé xac nhan
tinh phép ly ctia so lieu khoa so ké toan theo
tirng han dinh vé thoi gian néi trén. Nguyén
Vian P va Phan Thi M da khong thue hién cac
cong viéc nay, tic la, da vi pham ché do quan
ly tai san nha nudc, tao diéu kién cho Nguyén
Thi Thuy L chiém doat so tien 8.593.599.052
dong. Pay la viéc lam gay thit thoat tai san
nha nudc, nén hanh vi nay cia Nguyén Vian P
va Phan Thi M la pham vao t01 vi pham quy
dinh vé qudan IV, sit dung tai san Nha nuoc,
gay thdt thoat, lang phi quy dinh tai Di¢u 219
BLHS nam 2015. Nhu vay, viéc khong xac
dinh Nguyén Vin P va Phan Thi M phai chiu
TNHS vé t01 thi€u trach nhiém gay hau qua
nghiém trong la d€ xdc dinh diing toi danh ma
ho da gay ra, chit khong phéi 1a dé bd qua hanh
vi pham t0i ctia ho. Viéc dinh toi khong ding
it hay nhiéu déu lam gidm tac dung ciia viéc
dau tranh phong, chong tdi pham.

Can ndi thém la, gdy thdt thodat tai san va gdy
thiét hai tai san 1a hai khai niém c6 noi ham khac
nhau. N6éi mot ngudi gay that thoat tai san, thico
thé bao ham ca truomg hop hanh vi trai phéap luat
clia ngudi nay da tao diéu kién cho nguoi khac
chiém doat tai san, va do d6, nguoi gay thét thoat
tai san c6 thé chi phai chiu TNHS, ma khong
phdi chiu trach nhiém dan sy (vi trach nhiém
dan sy da cé nguoi chiém doat tai san chiu). Con
khi néi mot nguwi gay thiéthai vé tai san, thi nhu
da phan tich ¢ trén, ngudi nay luén phai chiu
trach nhiém boi thudng dan sy. Do do, viéc
Nguyén Van P va Phan Thi M tuy khong phai
la nguoi gay ra thiét hai tai sdn v6i sO tién
8.593.599.052 ddng, nhung déu la nhimg ngudi
phai chiu TNHS theo Piéu 219 BLHS nam 2015
vé t0i vi pham quy dinh vé quéan 1y, sir dung tai
san Nha nude, gay thét thodt, 1ang phi, do hanh vi
ctia ho da gdy ra that thoat so tién nay.

Tac gia dong tinh v6i ludng quan diém nay.

Két luan

Hién nay, nhin chung dang c6 su ling ting
trong viéc dinh t0i clia cac co quan tién hanh t6
tung doi véi hanh vi thiéu trach nhiém clia nhimg
ngudi ¢6 chire vu, quyén han, da dé xay ra mot
hau qua nao do, bdi [& day la van dé phire tap.

Tap chi

Cuing 12 hanh vi thi€u trach nhiém ctia ngudi
¢ chire vy, quyén han, nhung néu d6 la nguoi
duoc giao vii khi quan dung va ngudi nay da dé
nguti khac sit dung vi khi quan dung ma minh
duyce giao, gay thiét hai vé tai san tir 100.000.000
dong tr¢ 1én, thi ho phai chiu TNHS theo i
danh quy dinh tai Pieu 308 BLHS nam 2015,
ma khong phai chiu TNHS theo t6i danh quy
dinh tai Diéu 360 BLHS nam 2015. Hay hanh
vi thiéu trach nhiém ctia Giam doc va K€ toan
ctia Trung tam Gido duc thuomg xuyén tinh B
trong vu 4n noi trén khong thé xét xirtheo Diéu
360 BLHS niam 2015 vé 16i thiéu trach nhiém
gay hdu qua nghiém trong duge, ma phai xét x
theo Diéu 219 BLHS nam 2015 vé tgi vi pham
quy dinh vé quan Iy, six dung tai san Nha nuoe,
gay thdt thodt, lang phi. Con trong truong hop
ngudi cé chic vu, quyén han cé hanh vi thiéu
trach nhiém, dé nguoi khac gy ra thiet hai vé tai
san, nhumg hanh vi nguy hiém ctia ho chwra duge
(61 pham hoa, thi phéi xac dinh ho khong pham
toi, khong duge dp dung Diéu 360 BLHS nam
2015 dé két toi ho.

Nhur vay, tay truong hop, hanh vinay co thé
pham vao mot trong cac i quy dinh tai cac diéu
179, 308, 360 BLHS nim 2015 hoic co thé
pham vao mot trong cac toi quy dinh tai Chuong
Céc to1 xam pham trat ty quan ly kinh t€ cta
BLHS nim 2015 hoiic ¢6 thé khong pham toi.
Viéc phan biét cac ddu higu dic trung clia cic
cdu thanh toi pham nay, giap cho viéc dinh toi
ding thuong gip nhiéu kho khan.

Mong riing bai viét nay it nhiéu giup thao go
kho khan trén. Ngoai ra, tac gia kién nghi Toa
an nhan dan t6i cao cting nhu cac co quan htru
quan khac ¢ Trung uong quan tim cong tac tap
hudn nghiép vu, téng két thuc tién d6i voi loai
hanh vi nguy hiém nay, gidp cho doi ngti nhimg
nguoi lam cong tac phap luat & dia phuong c6
thém kién thire, tai lidu, phuc vu tot nhigm vy
duoc giao. O
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