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Tom tat: Ngudn thue pham dugc cung cAp tir dich vu dn ubng phuc vu luu dong da dap Ling mdt phédn khéng nhé nhu
cdu cua nguoi tiéu dung o Viét Nam hién nay. Thuc té dd cd nhiéu canh bdo vé nguy co mét an toan vé stic khde doi vdi loai
hinh cung cap thue phdm ndy, tuy nhién hién nay nhiéu quy dinh phap luét vin con chua cd sy déng bg, nhiéu vén dé phdp
Iy ¢d lién quan dén quyén cua ngudi tiéu dung trong hoat déng ndy con chua dugc hodn thién. Bai viét nghién cuu lam ro
mét s6 van dé lién quan dén 03 quyén co ban cua ngudi tiéu dung; phan tich quy dinh cua phap luét Viét Nam va so sanh
vdiquy dinh cd lién quan cua phap lut mot s6 quéc gia trén thé gidi; tur do chi ra mot s han ché, bat cap vé van dé nay vé
néu kién nghi hodn thién phap luat.
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Abstract: Food sources provided from mobile catering services have met a significant part of the needs of consumers
in Vietnam nowadays. In fact, there have been many warnings about the risk of health insecurity for this type of food supply,
however, many legal regulations are still inconsistent, and many legalissues related to consumers’rights in this activity have
not been completed. The article (i) clarifies some issues related to three basic rights of consumers; (i) analyses the
Vietnam’s provisions and comparison with the refevant provisions of the laws of some countries in the world; and, poinis out

some limitations and inadequacies on this Issue, and makes recommendations to improve the law.
Keywords: consumers'rights; mobile catering services; food safety.

1. Diit van dé

Sy phat trién ctia nén kinh t€ hang hoa, khi
ma moi ¢4 nhan déu ¢6 nhu cAu va déu c6 thé
trér thanh nguoi tiéu ding thi viéc bao vé quyén
lgi clia nguoi tiéu dung cang dan tuong tu nhw
bao vé quyén con ngudi trude sur xam pham tir
phia cac cht thé khac, vi vay “trong mot xa hoi
hutomg dén nguoi tiéu ding, bao vé ca nhdn ngudi
tiéu dang dueoc coi la mot phdn cia vige duy tri
phdm gid con nguweoi™'.

Tai Viét Nam, khai niém nguoi tiéu ding
dugc giai thich la nguwoi mua, sit dung hang
héa, dich vu cho muc dich tiéu dung sinh hoat
cita ca nhan, gia dinh, 16 chiec™, Hang hoa,
dich vu ma ngudi tiu dung ¢6 thé mua hodc
str dung rat da dang, nhung mot trong nhirng
nhu céu thiét y&€u nhat ciia con nguoi, d6 1a dn
udng. Nhu ciu tiéu thy thye phdm la rdt to lom,
tir d6 cac dich vu dn udng cting c6 co hoi duge
phat trién nhanh chéng.

Nguri tiéu dung la chii thé tiéu thy, tic [a sir
dung hét gi4 tri cia hiang héa da mua, la mat

xich cudi cuing trong chudi kinh & di tir sin xudt
hang hoa dén ngudi sirdung hang héa, ma khong
ding hang hoa d6 dé tién hanh hoat dong thuong
mai k€ ti€p. Tuy hién nay thj truomg ndy sinh xu
huong thay vi mua d€ sir dung hét gia tri ngudi
tiéu dung c6 thé thué dé sirdung gia tri d6 trong
mot khoang thoi gian roi tralai, “sie bién doi thi
truomg chira rdng khach hang duong dai dang
khong con la ngueoi tiéu thu hang héa va dang
tror thanh nguedi sie dung chiing ™. Nhung doi
v6i linh vye tiéu dung, ngudi tiéu dung vin dang
tiéu thy va vin 1a mét xich cudi trong chudi cung
tmg hang hoa.

* Truong Dai hoe Can Tha,

' Deutch, S., Are consumer rights human rights?, Osgoode
Hall Law Journal, 32(3): 537-578, 1994, p. 537.

2 Khoan 1 Piéu 3 Luat Bao vé quyén loi ngudi tigu dung
nam 2010.

? Jagielska, M., Consumers users, by definition, include us all
- The problems and consequences of a new approach fo
consumer protection in the digital era, in: Wei, D. & Nehf, J. P.
& Marques, C. L. (Eds.), Innovation and the transformation

of consumer law: National and international perspectives,
Springer, Singapore, 2020, p. 39.
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Trong sy phat trién ctia do thj, Vigt Nam ciing
nhu nhiéu quéc gia dang phat trién khac xudt
hién khai niém nén “kinh t€ via he”, dé cap dén
nhimg hoat dong kinh doanh, budn ban gin véi
via he hoic ¢ long dudmg, o thé chia thanh hai
nhom doi tugng*, bao gébm: (i) nhém cd dinh la
céc ho kinh doanh, c6 thé dang ky kinh doanh
hodc khong; (ii) nhém lvu dong (hang rong),
khong diang ky kinh doanh.

Thuc phdm duge kinh doanh trén via he d6
ciing phat trién manh do nhimg nguyén do nhu
gia ré, d6 an da dang, phu hgp véi nhiéu doi
tugng, mang dén nhiéu viéc lam va thu hat luong
16m khach du lich phat trién nén kinh té, thic dn
lwu dong lai tiém dn nhiéu nguy conhwr ngd doc
thuc phdm va cic bénh truyén qua thuc phim
cho nguoi tiéu dung va vén dé vé sinh moi truomg
cong cong, v.v, cic vin dé nay dang tré thanh
mot thach thire lén dang bao dong.

Tir thuc trang d6, viéc nghién ciu mai quan
hé gitra cac quyén ctia nguoi tiéu ding doi voi
dich vu an uéng phuc vu lvu dong 1a cin thiét
nhdm hoan thién phap luat, bao v¢ t6t hon nira
quyén clia ngun tiéu dung, gop phén phat trién
nén kinh t&€ bén vimg.

2. Mot s6 vén de khai quéit chung

2.1. Vé dich vu dn uéng phuc vu luu dong

Dich vu dn udng phuc vu luu dong [a mot
phén cta linh vye rong 16n hon la dich vu dn
uong, loai hinh dich vu nay ciing véi nhi hang
duge phin vao ma nganh 561 trong Hé thong
nganh kinh t€ Viét Nam’. Theo Quyét dinh nay,
¢6 thé hiéu dich vy &n udng phyc vu luu dong la
hoat dong chudn bi, ché bién va phuc vu dé an,
udng tai xe ban do an luu dong hoiic xe kéo, xe
ddy ban hang rong, thong qua hoat dong cung
cdp dich vu @n udng téi khach hang, trong dé
khach hang dugce phuc vu hodc khach hang ty
chon cac mon an duge bay sin, ¢6 thé an tai chd
hodc mua mén in dem vé.

T3 chiie, ca nhan kinh doanh hang hoa, dich
v co hai dang la: thuong nhén theo quy dinh ctia
Luat Thuong mai hodc khong phai thuong nhan
(ca nhan hoat dong thuong mai doc 1ap, thuomg

xuyén, khong phai dang ky kinh doanh)®. Tir
céch hiéu vé dich vy @n uéng phuc vy lvu dong
6 thé thdy rang, chii thé thuc hién hoat dong
nay c6 thé la thuong nhan hoic cting ¢6 thé khong
phai 1a thurong nhéan. Péi véi thuong nhan, phap
luéit quy dinh bét budc phai ding ky kinh doanh’.
Con d6i v6i truong hop ngudi ban hang rong,
qua viit, buon chuyén, kinh doanh luu dong, kinh
doanh thai vy, lam dich vu ¢6 thu nhép thiap
khong can phai dang ky ho kinh doanh®.

Ngoai ra, doi véi dich vu dn uéng phuc vu
luu dong, phap ludt khong yéu cau phai cé Gidy
chimg nhan co s& db diéu kién an toan thyc pham.
Bd&i I8, mot trong nhimg diéu kién dé dugc cidp
Gidy chimg nhan co s& di diéu kién an toan
thue phdm 1a phai c6 Gidy chimg nhan diang ky
kinh doanh’ cho nén chti thé khong phai thuong
nhan khong thudc dién cép gidy. Hon nira, do
day la nganh kinh doanh @n udng déc thu (khong
¢6 co'sd co dinh) nén ngay ca thuong nhan cung
khong thudc dién cdp Gidy chimg nhan co s&
dd diéu kién an toan thyce phim'".

2.2. Mot sé vin dé vé quyén cia nguwoi
tieu dung

Quyén ctia ngudi tiéu dung lamot trong nhimg
chudn muc quan trong nhit vé quy pham phép
ly cia phap luat vé bao vé quyén loi ngui tiéu
dung. Béi I&, ngoai nhimg quyén mang ban chat
ty nhién con ngudi khac, khi tham gia vao giao

¢ Luong Thity Duong & Nguy&n Tudn Minh, Téng quan tinh
hinh nghién citu vé nguei nhap cu lam viée trong khu vuc phi
chinh thirc gan vdi khdng gian céng cong dé thi & Viet Nam,
Tap chi Tam ly hoc, s6 11: 51-67, 2020, tr. 52, 63.

* Puge ban hanh kém theo Quyét dinh s6 27/2018/QD-TTg
ngay 06/7/2018 cla Thl tudng Chinh phu,

§ Khoan 2 Diéu 3 Luat Bdo vé quyén Igi ngudi tiéu ding
nam 2010.

" Khoan 1 Diéu 6 Luét Thuong mai nam 2005,

# Khon 2 Diéu 79 Nghi dinh s6 01/2021/ND-CP ngay 04/01/2021
cla Chinh phd vé dang ky doanh nghiép; Nghi dinh s6 39/
2007/NB-CP ngay 16/3/2007 cla Chinh phl vé hoat dong
thuang mai mét cach doc lap, thudng xuyén, khong phai
dang ky kinh doanh. :

" Diém b khodn 1 Diéu 34 Luat An toan thuc pham nam 2010,
12 Khoan 1Biéu 12 Nghj dinh s6 15/2018/ND-CP ngay 02/02/2018
clia Chinh phti vé quy dinh chi tiét thi hanh mot s6 diéu clia
Luat An toan thuc pham.
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dich, strdung hang hoa, dich vu, tu cach ngudi
tieu dung xudt hi¢n va tir dé hinh thanh nén
nhimg quyén chi ¢6 riéng & chi thé dong vai tro
nguoi tiéu ding.

Van kién “duwor coi la siekhoi ddu mang tinh
biéu tueemg ciia chinh sach tiéu ding kiéu phieong
Tay”"" 1a Thong di¢p dic biét giri Qudc hoi vé
bao vé quyén loi nguoi tiéu diing ngay 15/3/1962
ctia Téng thong Hoa Ky John F. Kennedy. Dén
nam 1985, Pai hoi dong Lién hop quoc thong
qua Ban huong dén ctia Lién hop quoc vé Bao
vé nguoi tiéu dung (United Nations Guidelines
for Consumer Protection, UNGCP), cting tir
nhtmg quy dinh tai UNGCP nim 1985, t6 chiic
Quoc € Nguoi tieu dung (Consumers
International) da phat trién thanh 08 quyén co
bén ctia ngudni tiéu dung, do 1a: (i) Quyén dugc
théa man nhu cdu co bén; (ii) Quyén dugc an
toan; (iii) Quyén duye thong tin; (iv) Quyeén duge
Ira chon; (v) Quyén dwyc ling nghe; (vi) Quyén
duoc boi thuong; (vii) Quyén duge gido duc vé
tieu ding; (viii) Quyén c6 moi truomg song lanh
manh'?. Tai Viét Nam, ti€p thu nhimg thanh tuu
bao vé quyén ctia nguoi tiéu dung, hién nay cac
quyén cta nguoi tiéu dung duge ghi nhan tai
Diéu 8 Luat Bio v¢ quyén loi ngudi tiéu diung
nam 2010" véi cac quy dinh ¢6 nhiéu nét tuong
dong vai thong 1¢ quoc té, ngoai trirhai quyén la
quyéen duge théa man nhu ciu co ban va quyén
¢6 moi trudmg lanh manh khong dugce thé hién
truc tiép.

Do gié¢i han ctia ndi dung, bai viét nay chi
tap trung di sau vao phan tich 03 quyén co ban,
c6 anh hudng nhit d6i voi ngudi tiéu dung da
mua, str dung hang hoa, dich vu tirchi thé kinh
doanh dich vy an uéng phuc vu luu dong, dé6 la:

+ Quyén duoc an toan. Pay la quyén dong
vai tro 1a quyén quan trong nhét khi san pham
ma nguoi tiéu dung sirdung la an, uong, thirco
tac dong tryc tiép dén stc khoe, tinh mang cta
ho. Do vay, day la quyén quan trong hang déu,
tdm quan trong cia n6 khong chi ngay tai thoi
diém sir dung ma con anh hudmg lau dai vé sau.
Bdi g, Paracelsus, cha dé ctia nganh doc chat

hoc, c6 mot ludn diém ndi ti€ng “Chi ¢6 liéu
lieong maoi quyét dinh mot thie khong doc ™%, do
do6 khong chat nao hoan toan an toan véi con
nguwi nhung ddng thoi khong c6 chdt nao la
khong thé sir dung an toan biing cich han ché
lidu lugng.

+ Quyén dupc thong tin. Dya trén ly thuyét,
néu trong mot quan h¢ mua béan, ngudi ban
¢6 nhiéu hiéu biét vé chat luong ciia sin pham
hon ngudi mua sé dan dén “mot sie bdt cdn
xiimg trong thong tin ¢6 sdn™". Do vay, quyén
duge thong tin cta nguoi tieu dung la cong
cu phdp ly ¢6 tic dung gidm thiéu sy bat can
xtrng vé thong tin duoc ti€p céin gitra ngudi
tieu dung, bao dadm ngudi tieu dung cé duoc
lga chon ding din, biét dugce nhitng vin dé
can thiét lien quan dén hang hoéa, tranh dugc
nhing rii ro khi str dung.

+ Quyén dupc boi thuomg thiét hai. Day 1a
quyén nhung déng théi ciing la co ché bao vé
cac quyeén khac cta nguoi tieu dung, gitp bu
dap nhimg thiét hai gay ra béi viéc sirdung dich
vu an udng phuc vu luu dong. Pong thoi thong
qua quyén duge bdi thuomg thiét hai, nguoi tiéu
dang da gép phan cinh bao nhimg thuc phim
gay nguy hai, hay n6i theo phuong dién kinh té
hoc, day la tin hiéu dé cac chi thé kinh doanh
déu tu nhiéu hon vao an toan thuc phdm, tir d6

"Tonner, K., From the Kennedy message to full harmonising
consumer law directives: A retrospect, in: Purnhagen, K. &
Rott, P. (Eds.), Varieties of European economic law and
regulation: Liber Amicorum for Hans Micklitz, Springer, 2014,
p. 695.

2 Malcolm, J., Updating the UN guidelines for consumer
protection for the digital age, Consumers International, Kuala
Lumpur, 2013, p. 6.

3Ca y kién cho rng, ngoai cac quyén tai Diéu 8, Luat Bao vé
quyén Igi nguoi tiéu dung nam 2010 con ghi nhan quyén dugc
béo vé thong tin clia ngudi tiéu dung (Diéu 6). Xem ASEAN
Secretariat, Handbook on ASEAN Consumer Protection Laws
and Regulations, 2018, p. 55.

* Duffus, J. H. & Worth, H. G. J. (Eds.), Fundamental
toxicology, Royal Society of Chemistry Publishing, Cambridge,
2008, p. 17.

** Akerlof, G. A., The market for “lemons": Quality uncertainty
and the market mechanism, The Quarterly Journal of
Economics, 84 (3): 488-500, 1970, p. 489.
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dén dén ty 1¢ méc bénh do thye pham thap hon
va tang phuc l¢i xa hoi n6i chung'®.

3. Thue trang quy dinh phap luat Viét
Nam vé quyén cia nguvi tiéu dung doi voi
dich vu éin uéng phuc vu lvu dong

3.1. Quyén dwoc an toan

Sé khong thé duyce coi la an toan thye phim
néu thye phdm gay hai dén sic khoe, tinh mang
con ngudi'’, Cho nén khoan 1 Diéu 8 Luat Bao
vé quyén loi ngudi tiéu dung nam 2010 quy dinh
ngwoi tiéu dang c6 quyén: “Puoc bao dam an
toan tinh mang, siic khoe, tai san, quyén, loi ich
hop phap khac khi tham gia giao dich, sitdung
hang hoa, dich vu do 16 chite, canhan kinh doanh
hang hoa, dich vu cung c¢dp”. Ttrquy dinh trén
c6 thé thdy cach tiép can ctia Viét Nam véi noi
ham “an toan™ khong chi riéng vé tinh mang,
strc khde, tai sdn ma con 6 thé bao gém tit ca
cac quyén, loi ich khac duge phap luat ghi nhan.
Nhung doi véi dich vu dn uéng phuc vu luu
dong, an toan vé tinh mang va sitc khée dong
vai tro chi dao.

Dé bao dam an toan cho ngudi tiéu diing trong
dich vu dn uéng phuc vu luu dong, thirc an dwge
cung cap phai dap img cac diéu kién chung vé
b4o dam an toan vdi thye phim nhu quy chuan
ky thuat, giGi han sinh vat gay bénh, du lugng
thudc bao vé thue vat, du lugng thudc tha y, kim
loai niing, tac nhin gay 0 nhiém va cac chét khac
cting nhu cic quy dinh vé tiéu chudn riéng doi
v6i thyre phdm c6 lién quan'®.

3.2. Quyén dwoc thong tin

Tai Viét Nam, khoan 2 Diéu 8 Luat Bao vé
quyen lgi nguoi tiéu dung nam 2010 quy dinh
nguoi tieu dung c6 quyén duge cung cap thong
tin chinh xéc, ddy du vé: (i) td chirc, ca nhan
kinh doanh hang hda, dich vu; (ii) ndi dung
giao dich hang héa, dich vu; (iii) ngudn goc,
xudt xir hang hoa; (iv) hoa dom, chimg tir, tai
liéu lién quan dén giao dich va thong tin can
thiét khac vé hang hoa, dich vu. Ngoai ra, nguoi
tieu dung khi strdung thire @n phuc vu luu dong
con mang tr cach nguoi tieu dung thuc phdm
nén ciing duge diéu chinh bdi cac quyén trong

Luat An toan thye phidm nam 2010, cu thé: tai
diém a khoén 1 Diéu 9 Luat nay cting ghi nhan
quyén dugce cung cdp thong tin trung thue vé: (i)
an toan thyc phdm, huong dan sir dung, van
chuyén, luu gitt, bao quéan, Iya chon, sir dung
thue phdm phii hop; (ii) vé nguy co gay mat an
toan, cach phong ngtra khi nhin dugc thong tin
cinh bao doi véi thye phdm. Co thé thdy, diém
chung d6i va6i thong tin ma nguoi tiéu ding duoe
cung cip phai trung thyc, chinh xac va day da.

3.3. Quyén dwoc boi thwong thiét hai

Véi ¥ nghia la phuong thic bao vé quyén
dan sy cia ¢a nhan budc cht thé xam pham
quyén dan sy phai bdi thuong thiét hai, day la
moOt ché tai thudc linh vue dan s, xudt phat tir
nguyén tic khoi phyc lai quyén va lgi ich da bi
xam pham, bén canh d6, con bio dim khong
mot chii thé nao c6 thé hudng loi tir hanh vi vi
pham cac chuin muyc. Nguoi tiéu ding ¢6 quyen
“véu cdu boi thuong thiét hai khi hang héa, dich
v khong diing tiéu chudn, quy chudn ky thuat,
chadt luong, sé luomg, tinh ndng, cong dung, gia
ca hodic noi dung khac ma 16 chiec, ca nhan kinh
doanh hang héa, dich vu da cong bo, niém yét,
quang cao hodc cam két™"”, nguoi tiéu dung sur
dung dich vy 4n uéng phuc vy luu dong cé quyén
duoge boi thuong thiét hai do thyc phdm khong
an toan gay ra®.

+ Chit thé chiu trach nhiém boi thuong
thiét hai

Theo Diéu 608 Bo luat Dan sur nam 2015,
chii thé chju trach nhiém bdi thuong thiét hai
bao gbm ca nhan, phdp nhan san xudt, kinh
doanh hang hoa, dich vu. Diéu 23 Luat Bao vé
quyen loi ngudi tiéu dung nam 2010 khi quy
dinh trach nhi¢m béi thuomg thiét hai do hang

'8 Buzby, J. C. et al, Product liability and food safety: the
resolution of food poisoning lawsuits, in: Hooker, N. H. &
Murano, E. A. (Eds.). Interdisciplinary food safety research.
CRC Press, Boca Raton, 2001, p. 117.

7 Khodén 1 Biéu 2 Luat An toan thuc pham nam 2010.

8 Diéu 10 Luat An toan thyc pham nam 2010.

'* Khodn 6 Diéu 8 Luat Bao vé quyén Igi ngudi tiéu dung
nam 2010.

2 Piém d khoan 1 Diéu 9 Luat An toan thyc pham nam 2010.
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héa c6 khuyét tat gay ra thudc vé 8 chiie, ca
nhén kinh doanh hang hoa, bao gém bén san
xudt hang héa, bén nhap khdu hang héa hoidc
bén cung cdp hang hda. Trong dich vu dn udng
phuc vu luu dong, da phin thudc bén cung cap
hang héa nhung doi khi ¢6 thé dong thai 1
bén san xudt hodc khong tuy vao truong hop
khéc nhau, néu bén kinh doanh dich vu in uéng
phuc vu luu dong chi la bén cung cip va ngoai
ra ¢ thé xédc dinh duge bén san xuat hodc nhap
khau thi trach nhi¢m boi thuong thiét hai thuoce
vé cdc bén kia.

+ Cdn cir phat sinh boi thuong thiét hai

Né&u nhu gitra bén san xuét va nguoi tiéu
dung khong ton tai quan h¢ hgp déng thi néu
xay ra thi¢t hai chi ¢6 thé yéu ciu boi thuong
thiét hai ngoai hgp dong, con déi v6i bén kinh
doanh an uong phuc vu luu dong c6 giao két
hop dong thong qua 16i n6i, hanh vi cu thé hoac
doi khi la ca vin ban thi trach nhiém & day s&
phat sinh tir hop déng®'. Nhumg trén thuc €,
khi xdy ra thiét hai vé tinh mang, strc khoe tuy
hai bén c6 quan h¢ hgp ddng nhung Toa én
vén ap dung boi thuomg thiét hai ngoai hop dong
dé giai quyét va khi do dy chon lya gitra hai
ché& dinh nay nén wu tién dimg vé phia nan nhan
bi thiét hai, cho ho sém dugce boi thuomg va boi
thuomg & mic cao nhat™.

+ Phuong thike thie hién quyén dieoc boi
thuomg thiét hai

Theo quy dinh tai Diéu 30 Luat Bao vé quyén
1od nguoi tieu ding nam 2010, khi ¢é tranh chap
phat sinh gitra nguoi tiéu dung va té chi, ca
nhan kinh doanh hang héa, dich vu dugc giai
quyét thong qua bon phuong thic: (i) thuong
lrong; (i1) hoa giai; (iii) Trong tai; (iv) Toa an.
Tuy nhién, hai phuong thirc thuong luong va
hoa gidi s¢ khong duge ap dung néu tranh chédp
gay thiét hai dén loi ich ctia Nha nude, loi ich
clia nhiéu ngudi tiéu dung hoic 101 ich cong cong.

Trong céc phuong thic giai quyét tranh chap,
khdi kién vu an dén syrtai Toa an mang dic trung
ctia quyen duoc boi thuomg clia nguoi tieu dung
hon c&, thé hién qua nhimg dic diém sau:

+ Quyén khéi kign ctia t8 chiic xa hoi tham
gia bao vé quyén l¢i nguoi tiéu dung (18 chire xa
hoi)*. T8 chire xa hoi duge quyén dai dién cho
nguoi tieu dung khdi kién hoic t8 chirc xa hoi
duoc ty minh khdi kién vu an dan s vi loi ich
cong cong™.

+ Cothé ap dung tha tyc don gi4n vé 6 tung
dan si” . Dé ap dung thi tuc don gidn cin c6 di
cac diéu kién sau day: (i) ngudi khéi kién la nguoi
tiéu dung (c4 nhan); (ii) bi don la té chic, ca
nhan tryc ti€p cung cdp hang hoa, dich vu cho
ngudi tiu dung; (iii) vu dn don gian, chimg cr
ro rang; (iv) gia trj giao dich dudi 100 trigu.

+ Ngudi tieu ding khong cdn nop tam g
an phi, tam ung 1¢ phi*. Pay la quy dinh tao co
hoi dé nguoi tiéu dung nop don khéi kién doi
boi thuong thiét hai, néu ngudi yéu ciu cla ngudi
tiéu ding khong dugce Toa an chédp nhén thi dén
lic d6 maéi can phai ndp an phi. I¢ phi theo quy
dinh con nguoc lai nghia vu d6 thudce vé bi don.

4. Mot so bat cap va kién nghi hoan thién

4.1. Thiéu co ché quan ly hiéu qud doi voi
chii thé kinh doanh dich vu dn uéng phuc vu
luu dpng gay anh huong dén viéc bao vé quyén
cua nguoi tiéu dung

Thit nhdt, khac vai mot s6 khu vue cdm viée
ban hang duomg phd nhur tai Los Angeles (Hoa
Ky), viéc ban hang rong trén via he bi xem la
mot khinh t9i va c6 thé bj phat giam dén 06 thang
va phat tién dén 1.000 dollar*” hoic quéan 1y biing
mot dao ludt cdp lién bang (toan quoc) nhu An
2 Lé Thi Hong Van, Trdch nhiém béi thuong thiét hai ngoai
hgp ddng do thue pham khéng an toan gay ra cho nguoi tiéu
dung, Tap chi Khoa hoc phap Iy, s6 9, 2016, tr. 44.

%906 Van Dai, Luat Trach nhiém béi thueng thiét hai ngoai
hgp dong (Tap 1), Nha xuét ban Dai hoc Quéc gia Thanh
phd I:fd Chi Minh, 2014, tr. 46.

2 piém b khoan 1 Diéu 28 Luat Bao vé quyén Igi ngudi tiéu
dung nam 2010.

% Khoan 3 Diéu 178 B luat T6 tung dan sy nam 2015.

# Khoan 1 Diéu 41 Luat Béo vé quyén Igi nguai tiéu ding
nam 2010.

% Khoan 2 Diéu 43 Luat Bdo vé quyén lgi ngudi tiéu ding
nam 2010,

7 Morales, A. & Kettles, G., Healthy food outside: Farmer's

markel, taco fruck, and sidewalk fruit vendors, Journal of
Contemporary Health Law and Policy, 26 (1), 2009, p. 34-35.
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b6, Viét Nam lai thudc nhom khong xac dinh
mot co'ché phap ly ro rang & cap do quoc gia ma
trao quyén cho cac dia phuong, dan dén nhimg
vin dé nhu: tinh trang tu cach phap ly, van dé
hanh chinh duong bd, quan ly an toan thirc in
duong pho, van dé bao vé moi truong khién
“nén kinh té hang rong hoi sinh nhung phdai
doi mdt véi mot s6 tinh huong khé xie”?*. Vi
du: tai Ha Noi, vai viéc thé ché héa Nghi
dinh s6 39/2007/ND-CP bang Quyét dinh s6
46/2009/QD-UBND ngay 15/01/2009 cta E]y
ban nhén dan thanh pho Ha Noi ban hanh quy
dinh vé “Quan Iy hoat dong ban hang rong trén
dia ban thanh phé Ha Noi”", nhung phan 1on cac
quy dinh khong duoc thuc hién, dan dén tinh
trang hang rong la mot hoat dong hgp phap
nhung thyc tién cta nod lai “1én 1Gt™%.

Thit hai, do khong yéu cau bat ky gidy phép
nao nén nguoi tiu dung hoan toan kho nhén
biét duoce san phdm ma bén kinh doanh dich vy
an uodng phuc vu lvu dong c6 thuc su an toan
hay khong, vi khong hé c6 batky mot loai gidy
phép nao la minh chimg cho sir quan 1y, cong
nhén tr phia co quan ¢6 thim quyén nha nudc.
Vi viy, tam ly clia nguoi tiéu dung trong xa hoi
van lo s¢ nguy co do, dic biét la sy xudt hién
trén bao chi nhimg vu viéc ngd doc do thie an
duong pho. Nhu vy viée cudi thang 11 nam
2022, tai thanh pho Tay Ninh xay ra vu ngd doc
v6i 11 hoe sinh tiéu hoe, mam non ¢6 triéu chimg
non, sot, dau bung. Nhimg hoc sinh nay déu an
sushi ban trude cong truomg hoc™.

Xudt phit tir viee dich vu dn udng anh
hudng tryc ti€p dén tinh mang, stre khoe con
ngudi nén tai mot so quoc gia yéu céu phai co
gidy phép. Tai Trung Qudc, dé tham gia vao
hoat dong kinh doanh dich vu dan uéng, phai
duoc bd phan giam sat va quan ly an toan
thyc pham tir cdp quin tré 1én cdp gidy phép,
truong hgp ngoai 1¢ dugc mién giay phép la
bén céc sdn phdm nong nghiép in dugc hodc
thuc pham déng gai sin, truong hgp ban thuc
phdm doéng goi sdn tuy khong co gidy phép
nhung cin ding ky dé lap hd so?'. Tai Hoa Ky,
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chinh quyén dia phuong & cac thanh pho yéu
céu ngudi ban hang trén duong pho phai trdi
qua cudc kiém tra cha sé y t€ dia phuong hoic
co quan dugce chi dinh va duge cdp gidy phép,
so lugng gidy phép ciing bi han ché, nhu &
bang New York, tdng so luong gidy phép duoc
cép toi da la 3.100, viéc ting so lugng gidy
phép cing chi dugc ap dung do6i voi kinh
doanh rau ¢t qua nham ngan ngtra tinh trang
béo phi, & New York ting thém 1.000 gidy
phép “Green Carts™ cho nhitng nguoi ban rau
ct qua luu dong*.

Thit ba, quyén duge thong tin clia ngudi tiéu
diing cting kho ¢6 thé thuc hig¢n duge doi voi
nhimg ¢4 nhéan kinh doanh dich vu in udng phuc
vu luu dong khong phai dang ky, thic dn khong
6 bat k¥ tem, nhan mac chimg minh nguén goc,
xudt xur viéc khong duge quan Iy nén kho bao
dam nhimg thong tin duge cung cip la trung
thie, ddy da. Vin dé thuong xay ra lién quan
dén quyén duge thong tin la khong trung thuc
thong tin vé gia ca. Nhu vao thang 12 nam 2022,
tai Ha Noi mot nhém ngudi di dn hang rong da
phai trd gia cao hon nhiéu lan so véi gid tri cia
hang hoa trén thi truong, phia nguoi tiéu dung
da khong hoi truwde va nguoi ban cang khong
thong bao*. Quyén duge bdi thuong thiét hai

% Song, S., Street stall economy in China in the post-COVID-
19 era: Dilemmas and regulatory suggestions, Research in
Globalisation, 2, 100030, 2020, p. 1.

2 Nguyén Tuén Minh, Hang rong trong lich st kinh té - xa hoi
Ha Noi, Tap chi Xa hoi hoc, s6 2, 2017, tr. 67.

® \finh Ha & My Dung, Hang rong trude cong truang: N6i bat
an ro nhu ban ngay, https:/ftuoitre.vn/hang-rong-truoc-cong-
truong-noi-bat-an-ro-nhu-ban-ngay-20221212224731725 htm,
truy cap ngay 25/3/2023.

" Law of the People's Republic of China on the Food Safety
2009 (2021  Amendment), Art. 35, http://
www.lawinfochina.com/display.aspx?id=35519&lib=law, truy
cap ngay 25/3/2023.

* Tester, J. M., et al., An analysis of public health policy and
legal issues relevant to mobile food vending, American Journal
of Public Health, 100 (11), 2010, p. 2038, 2042.

¥ Dinh Huy, Vu ‘an 4 ¢t khoal mét 320.000 déng’: Vi sao chua
xtr phat hanh vi ‘chat chém'?, hitps://fthanhnien.vn/vu-an-4-
cu-khoai-mat-320000-dong-vi-sao-chua-xu-phat-hanh-vi-
chat-chem-1851529126.htm, truy cap ngay 25/3/2023.
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cing gap nhiéu ric roi, nguoi tiéu diing kho co
chimg cir viéc da mua hang héa hoéc sir dung
dich vu dn udng phuc vu luu dong, bdi cac hinh
thirc kinh doanh kiéu nay khong ¢ héa don dan
dén tinh trang khé chimg minh dé bdi thuong
thiét hai.

Trén thé gidi, mot s6 khu vuc phap ly dat
ra yéu ciu vé gidy phép hoic chimg nhin dé
¢6 thé ti€n hanh kinh doanh, don ctr nhur tai
vang lanh thé Pai Loan, ngudi bin hang
dwong pho phai duge cip gidy phép ban hang
duong pho™ . Tai An Do, dit nudc hi€m hoi
trén thé gidi ¢6 vin ban phap ly cap do toan
quoc diéu chinh riéng vé ban hang dudmg pho,
Dao luat Nguoi ban hang dudng pho (Bao vé
sinh k&€ va quy dinh viéc ban hang rong) nam
2014 quy dinh ban hang duong pho phai c6
Gidy chimg nhan ban hang dugc cip béi Uy
ban Bén hang Thi tran®.

Tir nhimg bt cap trén, cin nghién ctru, ban
hanh mot vin ban thdng nhit ap dung chung
trén toan qudc vé van dé kinh doanh dich vu
an uong phuc vu luu dong tai Viét Nam. Xeét
dén nhu clu cla nguoi tiéu dung va van dé
sinh k&, van gitr nguyén quy dinh ctia phap
ludt hién hanh vé dang ky kinh doanh. Tuy
nhién, dé dugc hoat dong, chi thé kinh doanh
dich vu dn uéng phuc vu luu dong céin duoc
cdp gidy phép vé an toan thyc phdm nhu quy
dinh cta phap luit Trung Qudc. Bén canh do,
cting cAn nhan rong mo hinh “tuyén phd dm
thye™ cung cdp gian hang va theo khung gio
nhét dinh, ngudi bin phai thye hién cam két vé
an ninh trat ty, v sinh moi trudng, an toan thyc
phdm, gid ca phai duge niém yét diy dt*, dan
chuyén ddi tirhoat dong kinh doanh mang tinh
luu dong sang ¢ dinh.

4.2. Mét s6 quy dinh vé béi thwong thiét hai
doi voi nguoi tieu dung chwa thong nhdt

Thit nhdt, chi thé phai boi thuomg thiét hai
con chua thue surrd rang. Theo quy dinh, bén
truc ti€p cung cdp hang hoéa c6 khuyét tat phai
boi thuong néu khong xdc dinh dwoc céc bén
san xudt, nhap khdu. Nhung vin dé dat ra la

nghia vu xdc dinh nay thuoc vé chii thé nao,
nhur thé nao duye xem la khong xédc dinh dugc
cac bén kia. B6i, vé co ban nguoi tiéu dung
dang giao dich véi bén tryc ti€p cung cdp, do
vay, néu xdc dinh mot chii thé khac ngoai giao
dich phai boi thuong sé tang trach nhiém ctia
nguoi tiéu dung. Do d6, nhiim béo dam quyén
cia nguoi tiéu ding, tranh sy dun ddy trach
nhiém, can tham khao quy dinh ctia phap luat
Trung Qudc cho phép nguoi tiéu ding duge
quyén yéu ciu bén ban hang bdi thuong, sau
khi boi thuong xong néu thiy trach nhiém thude
vé bén khac thi bén ban hang c6 quyén yéu
clu bén d6 hoan tra*’.

Thit hai, chua thdng nhat trong viéc xéc dinh
yéu to 16i gitra cic vian ban phap luat. Luat Chat
lwong san phdm, hang hoa nam 2007 (stra déi,
bd sung nim 2018) quy dinh ngudi san xudt,
ngudi nhap khdu hoidc ngudi ban hang phai bdi
thuong dua trén vige thi¢t hai phat sinh la do 16
cGia minh™, & diy c6 thé thdy yéu t6 16i duge
xem la quyét dinh khi xéc dinh trach nhi¢m boi
thuomg. Quy dinh nay mau thuén voi Luat Bao
vé quyén loi ngudi tigu dung nam 2010 va Bo
luat Dan sirnam 2015. Khong xac dinh yéu to
16i trong trach nhi¢m sén phdm 1a phu hop doi
vGi viée bao dam quyén dugce boi thuong thiét
hai ctia nguoi tieu dung. Do d6, tac gia kién nghi

* Regulations Governing Street Vendors of Taiwan Province
1999, Art. 8, https://law.moj.gov.tw/ENG/LawClass/LawAll.
aspx?pcode=J0080027, truy cap ngay 25/3/2023.

% Street Vendors (Protection of Livelihood and Regulation of
Street Vending) Act 2014 of India, s. 28(1), https://
law.moj.gov.tw/ENG/LawClass/LawAll.aspx?pcode=
J0080027, truy cap ngay 25/3/2023.https://www.indiacode.
nic.in‘handle/123456789/2124?sam_handle=123456789/
1362, truy cap ngay 25/3/2023. )

% Nguyén Ngoc Diém, Mo hinh thi diém ban hang rong tai
Thanh ph6 Ho Chi Minh: Nhing thanh cong va bat cap, Tap
chi Khoa hoc Xa héi, s6 11, 2019, tr. 36.

% Law of the People’s Republic of China on the Protection of
Consumer Rights and Interests 1993 (2013 Amendment),
Art. 40, https://www.chinalawtranslate.com/en/consumer-
protection-law-including-2013-amendments/, truy cap ngay
25/3/2023.

* Didu 61 Luat Chét lugng san phdm, hang héa nam 2007
(stra doi, bé sung nam 2018).
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stra d6i bd yéu ta 16i trong Luat Chat lugng sin
phdm, hang héa nam 2007 (stra ddi, b6 sung
niam 2018) nham tuong thich v6i hé thong phap
luat Viét Nam.

Thit ba, chua xac dinh viéc giai quyét yéu
cdu clia nguoi tiéu dung tai co quan hanh chinh
la phuong thitc giai quyét tranh chdp. Trong
UNGCP ban stra d6i nam 2015, Hudng din
s6 37 khuyén khich cac quéc gia thanh vién
gidi quyét cdc yéu cdu clia ngudi tieu dung
thong qua tha tuc hanh chinh, tu phap va giai
quyét tranh chdp thay thé*’. Tai Trung Qudc,
khi€u nai dé€n coquan hanh chinh ¢ lién quan
ctng dugce xac dinh [a mot phwong thire giai
quyét tranh chdp*’. Tai Viét Nam, tuy yéu ciu
co quan hanh chinh nha nuée bao vé quyén loi
ngudi tieu dung duge quy dinh trong luat"
nhung lai chua xac dinh day la phuong thic
giai quyét tranh chdp la chua phit hgp véi ban
chét ctia thii tuc nay. Do d6, cin b8 sung quy
dinh giai quyét yéu ciu cta nguoi tiu diing tai
co quan hanh chinh la phuong thire giai quyét
tranh chip.

Thit twe, chua trong thich gitra luat ndi dung
va ludt hinh thire d&i véi thi tuc giai quyét tranh
chap tai Toa an. Hién nay, Bo luat To tung
dan sy ndm 2015 di quy dinh vé thi tuc rat
gon, vai trinh tw don gidn so voi thi tuc giai
quyét cac vu an dan su thong thuong nhim giai
quyét vu an nhanh chong*, thii tuc nay tuong
doi phit hop véi dic trung cac vu viéc tranh
chép clia nguoi tieu dung, nhét 1a trong dich
vu dn udng phuc vu luu dong thuong co gié tri
khong cao. Tuy nhién, do sy khong tuong thich
vé: (i) tén goi thi tuc rit gon va thi tuc don
gian; (ii) diéu kién dé ap dung, déin dén khong
ap dung dugc trén thuc t€. Trén co sd d6, can
thong nhat tén goi thi tuc nay tai Toa an theo
B0 ludat TG tung dan su nam 2015 1a “thi tuc
ridt gon” cting nhu thdng nhat vé diéu kién ap
dung, Diéu 317 Bo luéat To tung dan sy nim
2015 cung can ghi nhan viéc ngoai 1¢ ap dung
thi tuc nay khi thda man da céc diéu kién duoc
quy dinh tai Luat Béo vé quyén lgi nguoi tiéu
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diing nam 2010. K&t qua ctia viéc thong nhat
vé quy dinh trén khong chi gitip tranh su
chdng chéo gitra hai van ban quy pham phéap
luat ma con tao diéu kién dé lam ro hon gitip
cho Thadm phén duoc phan cong chii toa phién
toa dé dang danh gia vu an c6 thudc truong
hgp vu an ¢o6 tinh tiét, tinh chit don gian, tai
liéu, ching ct ro rang dé ¢6 thé ap dung hinh
thirc xét xir truee tuyén®.

5. Két luan

Trong sudt qué trinh lau dai cta lich stt, “hang
rong c6 mot stic soéng riéng dai ddng va khong
dé dang bi xé6a bé bang cdc bién phdp hanh
chinh, nhdt la chimg nao doi song ciia nhimg
ngueoi lao dong & tdng 16p dudi van cdn dén né
nhw mot nguon cung cdp hang hoa, hay nhie
mot phuong thikc sinh ké”*. Chinh vi [ d6, thay
vi tim moi cach triét tiéu hodc khong quan tam,
mic cho sur hién dién cta hién tuong xa hoi nay
thi Nha nude can c6 bién phap quan 1y thich hop.

Hon hét, néu khong cé chinh sach hodc bién
phap htru hiéu thi thire an luu dong sé trd thanh
m6i hiém hoa khon ludmg doi voi ngudi tiéu
dung, cac quyén clia nguoi tiéu ding ma cac
qudc gia wu ai danh cho sg bi xam pham. Cic
quyén dugc an toan, quyén dugc thong tin,
quyén duge boi thudmg thiét hai hay bat cirquyén

* United Nations Guidelines for Consumer Protection (adopted
by the General Assembly in resolution 70/186 of 22 December
2015), https:/lunctad.org/topic/competition-and-consumer-
protection/un-guidelines-for-consumer-protection, truy cap
ngay 25/3/2023.

* Law of the People's Republic of China on the Protection of
Consumer Rights and Interests 1993 (2013 Amendment),
Art. 37, https://www.chinalawtranslate.com/en/consumer-
protection-law-including-2013-amendments/, truy cap ngay
25/3/2023.

* Diéu 25, 26 Luat Bdo vé quyén lgi ngudi tiéu dung
nam 2010.

2 Khoan 1 Diéu 361 Bo luat T8 tung dan sy nam 2015,

# Piém a khoan 2 Diéu 3 Thong tu lién tich s§ 05/2021/TTLT-
TANDTC-VKSNDTC-BCA-BQP-BTP ngay 15/12/2021 cla
Toa &n nhan dan t6i cao, Vién kiém sat nhan dan t6i cao, Bo
Cong an, Bo Quéc phang, B Tu phép quy dinh chi tigt va
hudng dén thi hanh t6 chirc phién toa truc tuyén.

“ Nguy&n Tuan Minh, Hang rong trong lich st kinh té - xa héi
Ha Ngi, Tap chi Xa hoi hoc, s 2, 2017, tr. 67.
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nao khéc déu cin duge bao vé khoi nhimg chat
doc hai, nhimg loai thic dn khong an toan. U
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