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T6m t~t: 
Tri tu~ nhan t;,~o (AI) c6 tb~ duqc sti' dt,mg trong qua trinb sang tS~o 
theo nbfi'ng each khac nhau va 6 ca.c g iai do~n khac nhau. N6 c6 
th~ duqc sti' d1,1ng ciS t~o ra m<)t tile ph~m ngb~ thu~t hoan toan m6i, 
v6i rAt it ho~c khong c6 sv can thi~p cua con nglT!'ri. Viec AT c6 kba 
nang tSto ra cac tac ph§m Ia. di~u kh6ng th@ pht'1 oh~n. Tuy nllien, 
phap lu~t quy~n tac gia n6i chung vftn con khoang tr6ng trong vi~c 
giai quyat vAn d€ li~u m<)t tac ph~m do AI tSto ra c6 dugc bao h9 
hay khong. Trong bai vi~t nay, tac gia pbiin tlch kM nang ap dt,mg 
hQc thuy~t "Work Made for Hire" (tac ph~m duqc thue lam) trong 
vi~c ghi nh~ quy~n tac gia d6i v6i tac ph!m do AI ~ora. 

Abstract : 
Artificial Intelligence (AI) can be used in the creative process in 
different ways and stages. Tt can be used to create a whole new 
work wilh I illle or no human intervention. The fact that AI is 
capable of creating work is undeniable. However, there is still a 
gap in copyright law in addressing the issue of whether AT-generated 
work is protected. Within this article, the author provides an analysis 
of lhe applicability of the doctrine of "Work Made for Hire" in 
attributing copyright to works created by AI. 

Cu(>c each m~;ing cong ngh~ trong thai 
d~i ngay nay doi hoi con ngua i pMi suy ngh1 
l ~i v€ s~ tuang tac gifra may m6c va qua trinb 
sang ~o ra m(>t tac phfuu. Cu(>c each m~mg 
nay OUQ'C cung c6 bai s~ phat tri~n nhanb 
chong cua phAn mSm hQc may (Machine 
Learning). HQC may OUQ'C coi nhu m(>t t?p 
hQ"p COD cua tri tu~ nhan tl;iO, ~0 ra cac b~ 
thfJng tl! tri CO kha nang hQC b6i rna khong 
d n con nguai can thi~p Cl,l thS. M(>t cbuong 
trinh may tinb pbat tri~n ChO m~IC dich hQC 
may OUQ'C ticb hqp nhfrng tbu~t toan, cho 
pbep DO hQC hoi tit dtr li ~U d§u vao, sau 00 
phat tri~n va dua ra cac quy~t d!nh trong 
tu<mg lai m(>t each d(>c l~p. Khi ap dl,lllg cho 

cac ta.c phAm ngb~ tbu~t, am nh~c va van 
bQC, cac tbu~t toan hQC may th~TC Sl! dang 
"hQc" tit d§u vao do cac l~p trlnh vien cung 
dp. Sau khi bQC hoi nr nhfrng dl.'i' li~u nay, 
n6 t~o ra m(>t tac pb§m m6i, dua ra cac quy~t 
dtnh OQC l~p trong su6t qua trinh d~ xac dinh 
tac ph§m mm nhu tbS mio. M(>t tinh nang 
quan trQng dfJi v6i lo~;ii tri tu~ nhan ~o nay Ia 
m~c du cac l~p trinh vien co thS thi€t t~p cac 
tham s6, nlmng tac pb§m tln,rc s~ duqc t~o 
ra b&i chinh cbuong trlnh may tinh - duqc 
gQi Ia m~ng lucri tb§n kinb - trong m(>t qua 
trlnh tuang tt,r nhu qua trinh suy nghi cua 
con nguai. 

Vao nam 2016, m(>t nh6m cac vi~n bao 
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tang va nha nghien c(ru a Ha Lan da cong 
b6 buc chan dung mang ten Rembrandt, 
mot tac ph§m ugh~ thu~t m&i OU'Q'C t~o ra 
b&i mot may tinb. M<)t ti€u tbuy~t ngful vi~t 
b~ng chucrng trinh may tinh cua Nh~t Ban 
nam 2016 l9t vao vong 2 gia.i thu&ng van 
hQc quf>c gia. Va cong ty trf tu~ nhan t~o 
Deep Mind thu()c so hfru cua Google da t~o 
ra phfuJ m~m c6 th€ t~o nh~c b~ng each nghe 
cac ban gni am. Cac dl! im khac aa chirng 
ki~n may tinb vi€t thO', chlnh slia anh va 
th~m chi sang tac m()t vcr nh~c kich1• f)i~u 
nay d~t ra vfin a€ li ~u r~ng cac tac phllm 
duqc t~o ra bcri AI c6 duqc bao ho quy~n tac 
gia hay khong. 

1. Khai quat v~ Alva vAn d~ AI d~t ra cho 
phap lu~t quy~n tac gia 

1.1 Kluii quat v~ AI 

Hi~n chua c6 m()t dinh ughia nao duqc 
ch~p nMn toan du v€ tri tu~ nhan t~o (AI). 
Tuy nhien, c6 th€ hi~u Alla mot "cong ngh~ 
tbi)"C hi~n mot sf> nhi~m V~l doi hoi tri thong 
minh CLta con uguai"2, mot thu~t ngu chung 
bao gbm nhieu h~ th6ng ky thu?t di,Ca tren 
may tinh duqc pbat tri~n d~ "b~t cbu&c hanh 
vi cua con nguai"3

. f)iSu nay bao g6m cac 
vfin d~ nJ1~n thuc t:rvc quan, nb~n d~g giQng 
n6i, ra quy~t dinh, dich gifra cac ngon ngfr 
va tl;lo ra cac k€t qua m&i. A I d~ c~p d~n cac 
h~ th6ng bien thi hanh vi thong minh, b~ng 
each phan tich moi truang cua chung va thi,CC 

NHA NUOC VA PHAP lU~T 

hi~n cac hanh d<}ng, v&i m<}t s6 mtrc d<} tv 
chu, d~ d<;lt duqc cac mvc tieu CI,J th~. DI,Ca 
tren AI, cac h~ th6og c6 th€ hm\n toim dva 
tren ph§n m~m, ho~t d9ng trong ths gi&i ao 
(vi d1,1 trq ly gi9ng n6i, ph§n m~m phan tich 
blnh fmh, COng Cl) tim ki~m, h~ th6ng nh~n 
d<;lng giQng n6i va k.huon m~t). Al cling c6 
th€ OU'Q'C nhung trong cac thi€t bi ph§o dmg 
(vi dt,J nhu robot tien ti€n, 0 to ti,I lai, may 
bay khong ngum h'li ho~c ung d1,mg Internet 
of Things)4

• Cac h~ th6ng AI c6 th€ tv th€ 
bi~n theo nhfrng each r~t khac nbau, vi m()t 
s6 b~ th6ng hC;!p han va cling c6 nhfrng h~ 
th6ng AI t6ng quat hon5

• 

C6 nni~u lo(;li AI khac nhau va hQC may 
la m<}t trong nhfrng lo~i ph6 bi€n nhfit. Tren 
thl,fC t€, khai ni~m bQC may CO th~ OUQ'C 
dinh nghTa Ia vi~c sir dvng cac tbu~t toan d~ 
"phan ticb dCr Li~u , tim hi~u ru d6, va sau d6 
dua ra quy€t d!nh bo~c dl! doan v~ m<}t cai 
gi d6 tren th€ gi&i"6. HQC may v~n hanh bing 
each Slr dvng di1 li~u d~u vao dS t~o m()t s6 
afiu ra nhAt cttnh (vi d~t d~r ctoan, quySt dinh 
ho?c m<}t tac phfim) rna khong duqc l~p trinh 
chi ti€t d~ lam nhu v~y. Cac thu~t toan h9c 
may c6 th~ OU'Q'C sir dvng thco nhi~u each 
khac nhau. Chfuig h~n, trong linh VI,CC cham 
s6c suc khoe, h9c may c6 th~ giup ch§n doan 
b~nh ho~c kham pha cac lo~i thu6c m&i. 
Trong linh VI,CC truy~n thong, cac h~ th6ng 
hQC may dtrqc Slr dl)ng a€ tl,f dQng t(;lO cac 
bai vi~t. 

I WIPO magazine (20 17), Artificial intelligence and copyright, https://www.wipo.int/wipo_magazine/en/2017/05/ 
article_0003.html. truy c{tp gAn nh5t ngay 06/0212023. 
2 Benedict Dellot and Fabian Wallace-Stephens (20 17), What is tbe Difference Between AI & Robotics?. hnps://medium. 
com/@thersa/wbat-is-the-differencc-between-ai-robotics-d93715b4ba7f, truy c~p gful nhiit ngay 06/02/2023. 
3 Josef Drexl va c(>ng sv (2019), "Technical Aspects Of Artificial lmelligence: An Understanding From An InteJJecruaJ 
Property Law Perspective'·, 1st edn Max Planck Institute for Innovation and Competition Research Paper, 19-13. 
4 European Commission (20 18), Communication from the Commission to the European Parliament, the European Council, 
the Council. the European Economic and Social Committee aod the Committee of the Regions on Artificial Intelligence 
for Europe, 23 7, hrtps://eur-Jex.europa.eu/ legal-content!ENrrxT/?uri"'COM%3A20 18%3A237%3Af1N, truy c?p gin nhfit 
ngay 06/02/2023. 
5 European Commission (20 19). lligh-Level Expert Group on Artificial Inte l I igcnce: A Definition or AJ : Main Capabilities 
and Disciplines, 5, https://ec.europa.eulfuturium/en/system/files/ged/ai _ hleg_ definition_ of_ ai_18 _december _ l.pdf, truy 
c~p gkn nhllt ngay 06/0212023. 
6 Michael Copeland (2016). What's The Difference Between AJ, Machine Learning, And Deep Learning?", du<mg dan 
https://blogs.nvidia.comlblog/20 16/07/29/whats-difference-art ificial-in tel I igcncc-mach inc-learning-deep-learning-ail, truy 
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M(>t h~ tb6ng AI nbjn chung duqc du 
tbanb bai ba y~u t6 quan trQng sau: 

Thu nhdt, thu~t toan Ut y~u t6 dfru tien 
t~o thimh ca sa cua bAt ky chuang trlnh 
AI nao. Thu~t toan duqc djnb nghia lei" ... 
b§t ky b(> hu&ng d§n toan hQc d~ thao tac 
du li~u ho~c suy lu~n thong qua vftn d~"7 • 
Thu~t toao c6 th~ t6n t~ i rna kbong nbftt 
tbi~t phai duqc lien k~t v&i may tinh ho~c 
tbi~t bi di~n ru khac. C6 th~ l§y vi d\1 nhu 
m(>t cong tht!c him bimh c6 th~ duqc coi la 
m(>t thu~t toan trong th~ gi6i v~t ch§t, vl 
n6 la m(>t lo?t cac hu&ng d~o d~ d~t OU'Q'C 
m()t m1,1c dicb nhAt dinh (lam ra nhfrng 
chi~c banb). 

Thu hai, pbftn cung d~ ch~y (rug d1,1ng. 
Thu~t toan AI, m~c du c6 ti~m nang to 16n, 
nhung k.hong th~ ti,T ho~t d(>ng rna khong c6 
du may m6c d~ v~n banh. Phfrn cl:rng La nai 
rna tflc OQ tinh toan cua cac may Cb?y trng 
d1,1ng AI tr6 nen phu hqp. f)a c6 so sanb v~ 
viec AI dn sue m?nh tinh toim cua phftn 
c(rng gi6ng nhu may bay cftn c6 rna h,rc8. 

Cac frng d1,1ng AI ph1,1 thu(>c pbftn 16n vao 
SI,T phat tri~n cua M tbbng phftn cung - la 
cac may tinh OU'Q'C SlT dt,mg d~ ch~y cac lo?i 
chuang trinh AI. Phftn cung d o phai du 
nang li,TC va tflc OQ a€ Xlr ly luqng dfr li~U 
cftn tbi8t, th\IC hi~n cac tfnh toan ph(rc t?p 
d~ t?o ra m(>t k8t qua kha quan tu gia tri 
d'ftu vao9. 

Thu ba, dfr li~u thong tin dftu vao. Dfr 
li~u thong tin Ia. b~t k)t bi~u tuqng nao (blob 

anh, am thanh, v. v .. ) cftn duqc giai thich d~ 
tr6 tbanh thong tin, va ch(rc nang cua m(>t 
trng d\tng AI chinh Ia SI,J' cbuy€n dfl i m(>t gia 
tri dfru vao da cho thanh m(>t gia tri dfru ra. 
DC'r li~u 16n (Big Data) 10 c6 tb€ duqc djnh 
nghia Ia "d?i di~n cua thong tin duqc d~c 
trung b6i k.hfli luqng l6n, tflc OQ va Sl,l' da 
d?ng rna chung yeu d u cong ngb~ Cl,l thS va 
phuang phap phan tich d~ chuy~n a6i ch(mg 
thanh gia tri"". 

Yai tro ctia thu~t toan, phfrn c(rug va du 
li~u dfru vao OU'Q'C daub gia khacnbau qua cac 
thai k)t. Trong su6t 60 nam ljcb su khoa hQc 
may tinh, tu khoang nam 1950 a€n khoang 
nam 2010. nguai ta nh~n m~nh va lAy tbu~t 
toan lam a6i tuqng nghien Ctru chinh12• Tuy 
nhien, cac nghien Ctru gfrn day trong linh V\JC 
Al cho th~y r§ng, a6i v&i nhiSu vftn d~, se 
hqp ly han n~u quan tam v~ dfr li~u d§u vao. 
Sl! phat tri~n cua Internet da cho phep mQi 
ngu<Yi dung t?O dfr Li~u va thong tin ohu c'mh, 
van ban, video, ... c6 th€ duQ'c nh6m thanh 
cac t~p du li~u l&n a€ pban tich b~ng phfrn 
m~m cbuyen dl,lllg. H~ thbng website tren 
toao th~ gi6i ngay nay kbong chi dan gian la 
phuang ti~n truy~n thong, nai chi c6 m(>t ben 
san xuAt n9i dung va ben coo l~i ti€p nh~ 
m(>t each th1,1 d9ng. Thay vao d6, h~ thflng 
website chinh Ia m(>t phuang ti~n tuang tac 
ctJa giao ti8p, vi Internet Ia. m(>t khong gian 
ct1a nbi~u mfiu giao ti~p, thong tin du lo?i 
luan chuy€n trong moi trucrng nay. M(>t phfrn 
dfr li~u nay duqc k8t hqp thanh gia tri d~u 

7 FrNN, Ed (20 17). What Algorithms Want: Imagination in the age of computing, Nxb. MIT Press, 17. 
8 Marcos Wachowicz va Lukas Rutbes Gonr;:alves (20 19), .. Artificial Intelligence and Creativity: New Concepts in 
intellectual Property", international Cataloguing in Publication Data (CIP), 57. 
9 Marcos Wachowicz va Lukas Rutbes Gonr;:alves (20 19), "Artificial Lntelligence and Creativity: New Concepts in 
Intellectual Property", In ternational Cataloguing in Publication Data (CIP), 57. 
I 0 NguOn g6c cua thu~t ngil' nay b~t ngubn ru mt)t bai bao na.m 1997 cua Michael Cox va David E llsworth, ngum d§u lien 
giai quyet nhling tMch thirc cua Oil' li¢u l6n dbi vcri cong ngM va sue m(inh tinb toim ctia th(ti gian. ThuGt ngfr m\y sau d6 
dll du(Yc ph6 bi~n rt)ng ri! vao n!lm 1998 bcri John Mashey, nh8 khoa hoc 1\li Silicon Graphics tir nam 1992 d~n 2000, trong 
mt)t bai bao c6 teo Dii li~u 16n. 
II De Mauro, Andrea; Greco, Marco; Grimaldi, Michele (20 16), "A Fonnal definition of Big Data based on its essential 
Features•·, Library Review, 65, 122- 135. 
12 Stuart Russell, Peter Norvig (20 16), Artificial Intelligence: A Modem Approach, Nxb. Pearson, tai ban I An thir 3, 27. 
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vao cua Dfr li~u lcrn trong ph§n m~m Al13
• 

Vi v?y, 6 giai do~n hi~n nay, dfr li~u dftu vao 
duqc danh gia la m¢t tbanh t6 r~t quan trQng 
trong SlJ phat tri~n cua AI. 

1.2 VOn iii AI ilij.t ra cho pluip luijt 
' quyen ttic giii 

Theo truy~n thf>ng, vin d~ bfm quy~n a6i 
v6i cac tac ph~m do may tinh t~o ra kh6ng 
g~p qua nhi~u kh6 khan. v cri c6ng ngh~ l~c 
h~u da qua, chucmg trinb may tinh cling cW 
Ia m¢t c6ng C\1 h6 trq qua trlnh sang t~o cho 
tac gia, gi6ng nhu but va gi~y h6 trq cho nha 
van khi sang tac. Nhung v6i cac lo~i tri tu~ 
nhan t~o m6i nhfit, chuang trinh may tinh 
khong COO fa m{Jt COng C1,1 0011 thu§n nfra; 
n6 thvc sv dtra ra nhi~u quy~t djob lien quan 
d~n qua trinh sang t~o rna kh6ng d n, ho~c 
h~n ch~ it nhfit sv can thi~p cua con nguoi 
Bay duqc xem Ia nbfrng tac phfim duqc t~o 
ra rna CO r§t it ho~C khong t6o ~i S\J tucmg t<lc 
cua con ngucri vao qua trinb sang t~o. Pbap 
lu~t sa hfru tri tu~, m¢t Ifin ofra tru6c SIJ phat 
ttiSn cua coog ngh~, l~i pbai a6i di~n vm IIJa 
chQo, ho~c Ia ru ch6i bao v~ ban quy~n cho 
cac tac pb~m AI t~o ra, ho~c g{m quy~n tac 
gia cua tac ph§m d6 cho nhfrng ngucri ~o ra 
ho~c su dt,mg chuang trinb AI. 

Lva chc;>n thu nhk tlr ch6i bao v~ ban 
quy~n do AI t~o ra. Lu~t phap a nhi~u qu6c 
gia kh6ng chAp nh~n v~o d~ ban quy~n phi 
con ogum. Vi d\1, ~i Hoa Ky, Van phong 
Ban quy~n da tuyen b6 r~g he;> se "dang ky 
quy~n tac gia cho tac ph§m gdc, vm ai€u 
ki~n Ia tac pb§m d6 duqc t~o ra b6i con 
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ngucri"14
• L~p trucrng nay xuAt phat tlr cac 

an 1~, vi d\1 An I~ Feist Publications v Rural 
Telephone Service Company, Inc. 499 U.S. 
340 (1991)15 quy djnh r~ng, lu?t ban quy~n 
chi bao v~ "thanh qua lao d¢ng tri 6c", "duqc 
hinb thfmh tl.r nang IIJC sang ~0 cua tri 6c". 
Tuang t1J nhu v~y, trong m¢t V\1 ki~o nrun 
2012 cua Uc (Acohs Pty Ltd ki~n Ucorp Pty 
Ltd) 16

, m9t toa an da tuyen b6 r~ng tac phfim 
OUQ"C t~O ra v6i SIJ can thi~p cua may tinh 
kh6ng th~ duqc bao v~ ban quy~n vi tac ph~m 
d6 kh6ng phai do con ngucri t~o ra. 0 Chau 
Au, Toa an C6ng ly cua Lien mioh Chau Au 
(CJEU) cling eta nhieu tin tuyen bd, d~c bi~t 
Ia trong quy€t d~ mang tinh bu6c ngo~t v~ 
lnfopaq (C-5/08 lnfopaq International NS 
v Danske Dagbaldes Forening), r~g ban 
quy~n chi ap d1,mg cho tac phfun gf>c Va S\J 

d¢c dao d6 phai thS hi~n "sang t~o tri tu~ cua 
chinh tac gia". f)i~u nay thtrcrng duqc hi~u Ia 
tile phfun g6c phai phim anh ca tfoh cua tac 
gia, c6 nghia rkg m¢t tac gia C\1 tb~ la cin 
thi~t d~ t6n ~i m9t tac ph§m c.6 ban quy€n17• 

Lva chc;>n thu hai, trao quy€n tac gia cho 
ngtrcri t~o ra ho~c sfr d1,1ng AI. Cach ti~p c~ 
nay duqc th~ hi~n ro rang nh~t khi f)i€u 9(3) 
f)~o lu~t Ban quy~n, Ki~u d{mg va Bkg 
sang ch€ (CDPA) cua Vuong quf>c Anh neu 
ro: "trong trtrcrng hqp tac pbfun van hc;>c, 
kjch, am nb~c ho~c ngh~ thu~t duqc t~o ra 
b~ng may tinh, tac gia se duqc coi la ngucri 
tblJC hi~n cac sfip x€p cin tbi€t cbo vi~c t~o 
ra tac ph§m". Ben c~nh d6, m1,1c 178 cua 
CDPA dinh ngbia tac phAm do may tinh t~o 
ra Ia tac ph~m "duqc t~o ra b6i may tinb 

13 Marcos Wacbowicz va Lukas Ruthes Gon~alves (2019), "Artificial Intelligence and Creativity: New Concepts in 
Intellectual Property", International Cataloguing in Publication Data (CTP). 63. 
14 US Copyright Office (2021 ), Copyrightable Authorship: What Can Be Registered, https://copyrighL.gov/compJ/ 
chap300/ch300-copyrightable-authorship.pdf, truy ~p ~n nbSt ngay 07/0212023. 
15 US Supreme Court ( 1991), Feist Publications, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340 (1991 ), bttps:l/supreme.justia. 
com/cases/federal/us/499/340/, truy c~p gfin nhftt ngay 07/02/2023. 
16 Federal Court of Austra lia- Full Court (20 12), Acohs Pty Ltd v Ucorp Pty Ltd [20 12) FCAPC 16 (2 March 20 12), http:!/ 
wv.rw6.austlii.edu.aulcgi-bin/viewdoc/au/cases/cth/FCAFC/20 12/ 16.html, truy ~p gdn nhAt ngay 07/0212023. 
17 WIPO Magazine (20 17), Artificial intelligence and copyright, https://www.wipo.int/wipo_magazine/en/2017/05/ 
an icle_0003.html, troy c~p gfuJ nbllt ngay 07/0212023. 
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trong nhung tnremg hQJ> khong c6 tac g1a la 
con ngu<'Y.i cua Ute phk ". Di~u khoan nay 
t~w ra m()t ngo~i I~ ddi v6i t~t ca cac yeu 
d u v~ quy~n tac gia cua con ngu<'Yi b~ng 
each cong nh~n m()t tac ph~m duqc 410 ra 
bcri may tinh, ngay ca kb i qua trinh sang t~o 
do may tinh dam nMn'8. 

Phap lu~t ban quySn luon c6 g~ng can 
b~ng hai m1,1c tieu rieng bi~t. D§u tien Ia 
khuySn khich SlJ sang t~o ra cac tac ph§m. 
Th(r baj Ia duy tri m9t tieu cbu~n phap ly 
nhftt djnh, xac dinb xem tac ph§m c6 duqc 
bao v~ ban quySn bay kbong. Vi~c AI c6 
kha nang t~o ra cac tac pb~m h\ di~u kbong 
th~ phi1 nh~n . WIPO da dua ra nhi~u cau 
hoi vS chu d~ nay trong Tai li~u dl! thao cac 
vein d~ lien quan dSn sa hCru trf tu~ va tri tu~ 
nhfm t~lO 19• 

M9t trong nh frng hQc tbuy~t ctuqc nhiSu 
hQC gia Sll' d1,1ng d~ xem xet giai quy~t v§n a€ 
quy~n tac gia cho tac ph§m t~o ra bm Alta 
hQc thuySt "work made for hire" (t~ djch 
Ia Tac phAm t~o ra tir vi~c thue). Trong d6, 
ngu<'Yi sfr dl,mg lao d()ng se du~qc coi la chu sa 
huu ban quy~n cua nhfrng tac phfim duqc t~o 
ra bai ngucri lao d9ng - nhung ngurri duqc 
nguai sfr dt,mg lao d9ng thue d~ lam ra tac 
pb§m20

• Ly thuy€t m\y da ttrng duqc su dl)ng 
a~ trao quysn khai tb{lC kinh t~ cho cac nba 
xucit ban Ute ph~m t~p th~ va dfiu ra cua tac 
pb§m di~n anh, k~ ca khi tac gia la ngucri 
bien ~p hay ngu<'Yi phl,l tnich t6 cb(rc san 

xuAt. HQC thuySt nay la S\f mo ta cua m()t qua 
trlnh tw c tiSp trao ban quy~n cho m9t ngm):i 
khong phai Ja tac gia tren thvc t~. Va vi v~y, 
hQc thuy~t nay c6 th~ duqc coi Ia n€n tang 
phu hqp ct€ giai quySt kh6 khan v~ quy~n tac 
gia a6i vm tac phAm t~o ra bai AF'. 
2. Kbai quat v~ hqc thuyat "work made 
for hire" va Sl,l' V~O d\)ng trong vi~c giai 
quy~t quy~n tac gia cho tac ph§m t~o ra 
bOiAl 

2.1 Kluii qmit vi lt!JC thuyit "work 
matle for hire" 

H9c thuy~t "work made for hi1·e" nhln 
chung n6i r~ng, phap lu~t se coi ngucri sfr 
dl,lllg lao d()ng cua ngucri th l}C SlJ ~0 ra tac 
phfim la "tac gia" cua tac phfun. H~ qua cua 
hQC thuy€t n~m a chf> ngtrcri Slr d1,1ng lao 
ct9ng co tcit ca cac quy~n so huu tac phAm, 
va ngurri tb ~rc w t~o ra tac phfun kbong th~ 
lcly l~i cac quy€n d6. M9t tac phAm thu()c 
khai lli~m nay c6 th€ la "mQt tac ph~rn duqc 
chu~n bi b6'i m¢t nban vicn lrong pb~m vi 
cong vi~c Clla bQ"22 bo?c " m()t tac pb§m d~c 
bi~t duqc d~t hang ct€ str d1,1ng"23. 

HQc thuy~t "work made for hi re" duqc 
hinh thanh tir phap lu?t ban quy€n cua Hoa 
Ky, dinb nghia tbeo Ju~t dinh ( 17 U.S.C. § 
101 ). NSu m()t tac phftm duqc "t~o ra ttr vi~c 
thue", thl ngu<'Yi str d1,1ng lao d()ng duqc xem 
Ia tac gia hqp phap, chfr khong phai nhan 
vi en- ngu<'Yi lao d()ng. Thvc th€ dong vai tro 

18 WTPO Magazine (20 17). Art ificial intelligence and copyright, bttps://www. wipo. int/wipo _ magazine/en/20 I 71051 
article_0003.html, truy c~p gfu1 nh~t ng:\y 07/02/2023. 
19 WIPO (201 9), WIPO Conversation On Intellectual Property (rP) And Artificial Lotell igcnce, hllps:l/www.wipo.int/ 
edocs/mdocs/mdocs/en/wipo_ip_ai_ge_20/wipo_ip_ai_2_gc_20_ 1.pdt: truy c~p gttn nhfit ngay 07/02/2023. 
20 Ramalho, A (20 I 7), "Will Robots Rule the (Artistic) World? A Proposed Model for the Legal Status of Creations by 
Artificial Intell igence Systems". Forthcoming in the Journal of Internet Law, I -20. 
21 Gerald (20 I9), "Copyright Law aud Artificial Intelligence", International Review of Intellectual Property and 
Competition Law, 50, I 049-1 05 1. 
22 United State Copyright Act, Section I 0 I a, ban ti ~ng Anh t(li bttps://law.justia.corn/codes/us/1996/title 17/chap 1/ 
secl01/#:-:text=A%20work%20is%20%E2%80%9Cfixcd%E2%80%9D%20in.of'l/o20more%20tban%20transitory%20 
duration, truy c~p gfin nhat ngay 07/02/2023. 
23 United State Copyright Act, Section I 0 I b. point I, 4, 7, 8, ban ti~ng Anh t~ i https:/!law.justia.com/codes/usll 996/ 
title 17/chap 1/sec I 0 1/#:-:text=A%20work%20is%20%E2%80%9Cfixed%E2%80%9D%20in,of%20more%20tban%20 
transitory0/o20duration. truy c~p gfu, nhM ngay 07/0212023. 
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ngueri sfr dl,mg lao d<)ng c6 th~ Ia m<)t pbap 
nhan ho~c ca nhan24

• 

Cac truemg hqp trong d6 tac phAm duqc 
coi Ia "duqc ~o ra tfr vi~c thue" duc;rc xa.c 
d!nh beri D~o lu~t Ban quy~n Hoa Ky nam 
1976 Ia: (i) m<)t tac phfim duqc chu~n bi bai 
m<)t nhan vien trong ph?m vi cong vi~c cua 
mlnh; ho~c (ii) m<)t tac phfim duqc d~t hang 
ho~c uy thac d~c bi~t d~ Slr d1,mg nhu m<)t 
ph5n dong g6p cho tac phAm ~p tb~, nhu 
m<)t ph5n cua tac phk di~n anh ho~c tac 
ph§m nghe nhin khac, nbtr m<)t ban dich, 
nbtr m<)t tac phAm b6 sung, nhu m<)t bfm 
t6ng hqp, nbtr m<)t van ban hu&ng dftn, nhu 
m<)t bai ki ~m tra, lam tai li~u tra leri cho m<)t 
bai ki~rn tra, ho~c nhu m(>t t~p ban db, n~u 
cac ben d6ng y ro rang b~ng van ban c6 chfr 
ky cua hQ r~ng tac phAm se duqc coi Ia tac 
ph§m duqc lam cho thue (17 U.S.C. § 101). 

Tinh hu6ng d~u tien chi ap d~ng khi tac 
gia cua tac phfim Ia nhan vicn, khong phai 
nguai sang tac d<)c l~p . Vi~c xac dinb xem 
mot ca nhan c6 phai la nhan vien duqc xac 
dinh theo nhi~u y~u t6, trong d6 c6 vi~c xem 
xet li~u c6 t6n t?i m6i quan h~ giC'ra chu va 
nhan vien hay khong. M~t khac, n~u tac 
phAm duqc t?O ra bai m(>t nguoi lam vi~c 
tl,r do thi phai c6 mot tb6a tbu~ b~ng van 
ban gifra cac ben xac dinh riing tac phfim 
duqc t?O ra tlr vi~c thue, biing cacb Slr d~ng 
Cl,lm tlr "work made for hire"25. M<)t tb6a 
thu~n lam thue d~ t?o ra tac phfrm kbac hoan 
toan veri m(>t tb6a thu~n chuy€n nhuqng ban 
quy~n. Tbeo tb6a thu~n thue, ben uy quy~n 
(ben thue) sa hfru tfit ca cac quy~n ngay tlr 
d§u, trong khi d6i v&i th6a thu~n chuy€n 
nhuqng ban quy~n, ngtrcri sang t~o m&i Ia 

NHA NUOC VA PHAP LU~T 

ngueri tru&c tien sa bfru tac phfrm. 

Nam 1999, m<)t ban sua a6i lien quan d~n 
bQC thuy~t da dtrQ'C dtra vao f)~o lu~t cai ti~n 
chuang trlnh xem t~i nha qua v~ tinh nam 
1999 (Satellite Home Viewer Improvement 
Act of 1999). N6 quy dinh ring, cac ban gbi 
fun cua cac ngh~ sT am nh?c a cac phong thu 
am c6 th€ duqc phan lo~i Ia tac ph§m lam ra 
ru vi~c thue26

• 

2.2 V~n d(mg h{Jc thuyit "work made 
for hire" trong VifC giai quyit v6_n tJi ban 
quyJn ilBi vm tac pham ilu·{J·c UJO ra bui A I 

HQc thuy8t "work made for hire'' duqc 
giai thich tucrng d6i c6 nghia h\ m(lt nguoi sfr 
dl,mg lao d<)ng se sir dl,lng dich v~ ct'1a ngum 
lao d(lng d~ d~t dUQ'C m<)t m~c tieu C\] th€, a 
day Ia t?O ra m(lt tac phfim. Trong tru<rng hqp 
nay, chu sa hfru lite phftm Ia ngueri Slr dl,lng 
lao d(>ng, khong phai Ia ngueri lao d<)ng, m~c 
du cbJnJ1 ngu<ri lao d(>ng la ngueri sang t~o ra 
tac phAm. Ap d\mg each giai thich ttrcrng d6i 
m\y vilo qua trinh t~o ra tac phftm cua AI, thl 
m<)t may AI c6 th~ duqc coi Ia m(>t nhan vi en 
(ngueri lao dong). Va khi d6, m<)t l~p trinh 
vien ho~c chu sa bfru cua mot may AT se Ia 
ngu(ri Slr d~ng lao d(>ng, bfing each chinh bQ 
Slr d~ng dicb V\] cua thi~t bt AJ d~ t~o ra cac 
tac ph§m. Cach giai thich m6i nay trong hQc 
thuy€t "work made for hire" c6 th~ ch(rng 
minh s ~,r d n thi~t cbo s~,r phat tri€n trong 
tucrng lai cua AI b~ng each khuy~n khfcb 
bao v~ bim quy~n cho cac nha phat tri~n AI. 
Nhu v~y, mfiu ch6t cua vi~c v~ dt,mg nay Ia 
xem AI nhu m<)t ngum lao dong, mot ngum 
nhan vi en, ho~t d<)ng thee yeu du cua ngtrai 
thue n6, Ia nguai su dl;lllg lao d(lng. K~t qua 
d§u ra do AI ~o ra c6 th€ duqc coi Ia m<)t 

24 United State Copyright Office (2003), Circular 9: Works Made for Hire Under the 1976 Copyright Act, https://globaL 
oup.com/us/companion.websitcs/tascontentluscompanion/us/pdf/houp/7 _S.pdf, truy c~p g~n nh~t ngay 07/02/2023. 
25 Uni ted State Copyright Office (2003). Circular 9: Works Made for Hire Under the 1976 Copyright Act, https://globaL 
oup.com/us/companion. websites/fdscontentluscompanion/us/pdffboup/7 _S.pdf, truy c?p gfin nhAt ngay 07/02/2023. 
26 United States House of Representatives (2000), Statement of Marybeth Peters The Register of Copyrights before the 
Subcommittee on Courts and Intellectual Property Committee on the Judiciary: Sound Recordings as Works Made for Hire, 
hups://www.copyright.gov/docs/regstat52500.html, truy ~p g~n nh~t ngay 07/02/2023. 
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tac phcim n~m trong kbai ni~m "work made 
for hire". 

AI bi gi&i h~ trong ph~ vi l~p ttinb etta 
n6. D~ AI t~o ra k~t qua mong mu6n, chuc 
nang cuaAI phai duqc phat tri~n theo m9t each 
cv th~, ngu6n du lit$u phai duqc l~ra ch<;>n dn 
th~ va vi~c dao ~0 AJ phai duqc dinh bu&ng 
d~ AI ~o ra k~t qua nhu mong dqi . Nhu v~y, 
~o ra cac tac phftm bkg AI doi h6i pMi c6 
y dinh ~0 ra k~t qua Cl,l th~ va thu th~p tftt ca 
cac y~u t6 tai nguyen c~n thi~t cho nhi~m vv 
d6. N6i each kbac, chu th~ chu d9ng va cbiu 
rui ro dftu tu chinh duqc xem nhu m9t ngum 
sir dl;lng lao d9ng - nguai lam cho k~t qua cua 
vi~c sir d1,mg AI tr6 nen kha thi27

• Giai phap 
nay se giup giai quy~t v~n d~ lien quan d~n 
quy~n tac gia cua cac tac pbfun do AI t~o ra. 
Nguai ta c6 th€ xem xet kbai ni~m AI v&i tu 

each la m¢t nhan vien, san xufit cac tac phfun 
cho nguai su dvng lao d9ng. 

y tu6ng nay duqc kbai sinh d~u tien 
vao nam 2017, b6i Schlomit Yanisky-Ravid 
trong m9t bai bao d~t giai thu&ng lien quan 
d~n sa hfru tri tu~28 . Tbeo nhfrng diSu dad~ 
c~p 6 tren, cac h~ th6ng Al nen duqc coi la 
" lam vi~c cbo nguai dung"29 va khong ho~t 
d9ng d9c l~p n.hu m9t "ca nhan". H<;>c thuy~t 
"work made for hire" ap dl,lng cbo cac h~ 

th6ng AI c6 tb6 duqc coi la chua s~n sang 
6 hit$n t~i , nbung khong phai Ja khon.g th€. 
H<;>c thuy~t nay tuang d6i phu hqp v&i kbru 
ni~m AI t~o ra cac tac phftm , va nguai dung 
AI valho~c ngu6'i t:;to ra n6 se c6 quy~n "s6 
htru cling nhu trach nhi~m lien quan d~n tac 
phfun"30• Giai phap nay se }gp d~y 16 b6ng 
v~ m~t phap ly dang t6n t~i ngay nay lien 
quan d~n cac tac phAm do AI t~o ra. Cac 
khai ni~m nhu "nguai st:r dl,lllg lao d9ng" 
va "nhan vien" nen duqc xem xet m9t each 
tuang df>i trong ph~m vi cua hQC tbuy~t miy. 

2.3. Cite van i/J cOn ifU{tC giai quyit 

H<;>c tlmy~t "work made for hire" d~t ra 
cau b6i ti€p theo r~ng, phap lu~t se coi ai 
1<\ ngm]i s~p x€p d~ tac phfun duqc t~o ra. 
Trong s6 rfit nhi~u kb6 khan nay sinh khi AI 
va con nguai tham gia vao vi~c t~o ra m9t 
tac ph~m ngh~ thu?t, cau h6i ai la ngm]i s6 
hfru tac ph§m la cau b6i nfun 6 trung tam. 
N6 c6 th~ la m¢t trong nhi!ng d6i tuqng nao 
sau day: (i) Ngum da t~o ra ph~n rn~m; (ii) 
Ngu6'i da d~y each su dvng phftn m~m; (iii) 
Nguai dllng, thong qua cac dftu vao mi~n 
phi va sang t~o cua hQ vao phfui m~m. Theo 
SchJomit Yanisky-Ravid, cac quyen nen 
duqc duqc quy cho "dan vi hi~u qua han 
tron.g vi~c kiSm soat cac cong trinh nay"31

• 

27 K.iseleva, A (20 19), What is artificial intelligence and why does it matter for Copyright, 4iP Council, https:// 
www.4ipcouncil.com/application/files/6815/4876/6908/What_ is_ artificial_ intel ligence_ and_ why_ does_ it_ matter _for_ 
Copyright. pdf, truy c~p g!n nh~t ngay 07/02/2023. 
28 anisky-Ravid, Shlomit (2017), "Generating Rembrandt: Artificial Lntettigence, Copyright, and Accountability in the 
3A Era - The Human-Like Authors Are A !ready Here - A New Model", Michigan S[ate Law Review, Award Winning: 
The 20 17 Visionary Article in Intellectual Property Law, Forthcoming, https://papers.ssm.com/sol3/papers.cfm?abstract_ 
id=2957722, truy c~p g§.n nh!it ngay 07/02/2023. 
29 Yauisky-Ravid, Shlomit (2017), "Generating Rembrandt: Artificial Intelligence, Copyright, and Accountability in the 3A 
Era-The Human-Like Authors Are Already Here- A New Model". Michigan State Law Review, Award Winning: The 
20 17 Visionary Article in [ntelleclual Property Law, Forthcoming, 707, https://papers.ssrn.com/sol3/papers.cfm?abstract_ 
id=2957722, truy c~p g§n nhtt ngay 07/02/2023. 
30 Yanisky-Ravid, Sblomit (20 17), ·'Generating Rembrandt: Artificiallntelligence, Copyright, and Accountability in the 3A 
Era - The Human-Like Authors Are Already Here - A New Model", Michigan State Law Review, Award Winning: The 
2017 Visionary Article in Intellectual Property Law. Fortbcoming, 712, hups://papers.ssrn.com/sol3/papers.cfm?abstract 
id=2957722, truy c~p glln nh~l ogay 07/02/2023. -
31 Yanisky-Ravid, Shlomit (201 7), "Generating Rembrandt: Artificial Intelligence, Copyright, and Accountabil ity in the 3A 
Era - The Human-Like Authors Are Already Here - A New Model", Michigan State Law Review, Award Winning: The 
2017 Visionary Article in Intellectual Property Law, Forthconung, 715, bttps://papers.ssm.corn/so13/papers.cfm?abstract 
ld=2957722, truy c~p gfln nhfit ngay 07/02/2023. -
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Va nhu v~y, hQc thuy~t d?t ra v~n d~ lam th~ 
nao d~ xac dinh ai Ia nguai c6 vai tro hi~u 
qua nhftt trong vi~c t~o ra tac phfim, trong s6 
cac d6i tuQ'llg neu tren. 

Ben c~nh d6, vi~c chuy~n giao quy~n tac 
gia cho ngum su dl)ng lao dong d~u pbai th~ 
bi~n qua mot hqp d6ng b~ng van ban gifra 
nguai su dt,mg lao dong va nguai lao dong, 
nguai thue va ngum duqc thue. Vi d\1, t~i 
Hoa Ky, cite ben phai ky mot van ban rna hQ 
pbai d~ c~p mot each ro rang ring tac pb~m 
"se duqc coi Ia mot tac phftm lam ra tU vi~c 
thue"32. Di~u nay dua ra mot vfin d€ trQng 
tam la lam th~ nao m<)t chuang trinh AI c6 
th~ d6ng y v&i vi~c chuy~n quy~n tac gia cua 
n6 cho nguai su dl)ng lao d<)ng? Di~u nay 
du&ng lam anh huang d~n tfnh kha thi cua 
hQc thuy€t vi kh6 c6 th€ coi AI la m<)t nhan 
vien thvc t~. 

Ngoai ra, d.n phai gi~ii quy€t vfrn d~ v~ 
thai h~n bao h<) va quy~n nhan than. Theo 
Giao su Lionel Bentl, theo ch~ d<) ban quy~n 
Ct;l th~ nay, quy~n SO hfru tac pb&m tbeo bQC 
thuy~t tbuQC V~ " nguai tht;I'C hi~n cac sip x€p 
d.n thi€t cho vi~c t~o ra n6, thai h~n ella sv 
bao hQ chi gi6i h~n trong 50 oam va khong c6 
quy€n nhan than nao duqc cong nh~n''33 • N<)i 
dung m\y da duqc ghi nl1~n trong lu~t ban 
quy~n cua Vuong qu6c Anh (CDPA203), 
trong d6 neu ro ring "trong trncmg hqp cua 
m<)t tac phftm van hQC, kich, am nh~c ho?c 
ngh~ tbu~t do may tinb t~lO ra, tac gia se 
duqc coi Ia ngu<'Yi chiu S\f sip x€p d.n thi~t 
cbo vi~c thvc hi~n ~ora Ute phfrm"34

• 

3. Nh~n xet va k~t lu~n 
Ly thuy€t v~ vi~c chuy~n giao quy€n 
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tac gia cho nguai SU d\IUg lao d<)ng CO the 
giai quy~t vfrn d~ lien quan d~n vi~c bao 
v~ cac tac phAm do AI t~o ra. M?c du COD 
nhfrng t6n t~i pbai giai quy€t, day vfrn la 
m<)t giai phap kha thi, n~u cac ngucrng bao 
v~ duqc thi~t k€ danh rieng cbo tac ph§m 
do A I t~o ra. 

Mvc dfch cua phap lu~t ban quy~n la 
t~O d<)ng ll,l'C cho cac taC gia Sang ~0 ngh~ 
thu~t. M<)t tac phftm do AI sang t~o, n€u 
khong duqc bao b<), se roi viw ph~ vi su 
dt,mg cua cong chung. Day chinh lei m<)t b~h 
lqi dang k~ d6i v&i sv phat tri~n cua AI. 
Cac thi~t bi AI khong pha.i Ia c6 s~n; n6 Ia 
k~t qua cua qua trlnh d~u tu thai gian, ky 
nang, tai chinh cua cac l?p trinb vi en Al va 
cong ty ncri hQ lam vi~c. Do d6, thi~u ving 
ccr ch~ bao h<) tac phftm do AI t~o rase d§n 
d~n vi~c thi~U d<)ng C(J cbo cac nha phat 
tri€n Al trong v i~c ti ~p tt;~c cai t<;to chuang 
trinh cua hQ. Di~u na.y se h~ cb~ sv d6i 
m&i b~ng each ngan can cac nha pbat tri6n 
d~u tu vao nghien ctru AI, d§n d€n sv suy 
giam kbong chi trong cong ngh~ AI rna con 
trong qua trmh d6i mcri cua mQt sf> linb V\IC 

lien quan d~n AI. 

Vi~c cung dp cac uu dai tai chinh d~ 
kbuy€n khich sv tang tru6ng va pbat tri6n 
cua nganh cong ngbi~p AT, thong qua vi~c 

dam bao quy€n tac gia cua cac tac pbfun 
do AI t~o ra, chfnh Ia mvc t ieu cu6i cung 
cua vi~c gan ban quy~n cho cac tac gia con 
ngu<'Yi. Vi~c dp ban quy€n cho ngu<'Yi da 
t~o ra ho~t d<)ng cua trf tu~ nhan t~o du<'Yng 
nbu la each ti€p c~n hqp ly nhiit va kba thi 
nhit . 

32 United State Copyright Office (2003), Circular 9: Works Made for Hire Under the 1976 Copyright Act, https://global. 
oup.com/us/companion. websites/fdscontent/uscompanion/us/pdllhoup/7 _5.pdf, truy c~p gful nh§t ngay 07/02/2023. 
33 Gonzalez Otero, B.; Quintais, J.P. (20 18), Before llle Singularity: Copyright And The Challenges Of Artificial 
Intelligence, University of Amsterdam, 15, dlrimg din. bttps://pure.uva.nVwsffi les/34082305/Before_the_Singularity_ 
Copyright_ and_ the_ Challenges_ of_ Ariificial_lnte1lige.pdf, tmy c~p g§n nh§t ngay 07/02/2023. 
34 UK Copyright, Designs and Patents Act 1988, Section 9 (3), him ti~ng Anh ~i bttps://www.legislation.gov.uk/ 
ukpga/1988/48/contents, tmy c~p gdu nhAt ngay 07/02/2023. 
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