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Tom tit:

Tri tué nhan tao (Al) c6 thé dugc sir dung trong qua trinh sang tao
theo nhitng cich khac nhau va & céc giai doan khac nhau. N6 c6
thé duge sir dung dé tao ra mot tac phﬁm nghé thuat hoan toan mai,
voi rit it hodc khong c6 su can thiép cua con nguoi. Viée Al ¢6 kha
ning tao ra céc tac pham la diéu khéng thé phu nhan. Tuy nhién,
phap luat quyen tac gia noi chung van con khoang lrong trong viéc
giai quyét van dé liéu mot tac pham do Al tao ra c6 duge bio hd
hay khong. Trong bai viét nay, tac gia phén tich kha nang ap dung
hoc thuyét “Work Made for Hire” (tac phém dugce thué lam) trong
viéc ghi nhén quyén tac gia déi véi tac phim do Al tao ra.

Abstract:

Artificial Intelligence (Al) can be used in the creative process in
different ways and stages. It can be used to create a whole new
work with little or no human intervention, The fact that Al is
capable of creating work is undeniable. However, there is still a
gap in copyright law in addressing the issue of whether Al-generated
work is protected. Within this article, the author provides an analysis
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Cudc cach mang cong nghé trong thoi

dai ngay nay doi hoi con ngudi phai suy nghi

lai vé sur trong tac gitra may méc va qué trinh
sdng tao ra mot tac pham. Cudc cach mang
nay duoc cing cd boi sy phét trién nhanh
chéng cia phan mém hoc may (Machine
Learning). Hoc may dugc coi nhu mot tap
hop con cua tri tué¢ nhén tao, tao ra cic hé
thong tu tri c6 kha nang hoc hoi ma khong
can con ngudi can thiép cu thé. Mot chwrong
trinh mdy tinh phat trién cho muc dich hoc
may duoc tich hop nhimg thuét toan, cho
phép né hoc hoi tir dir liéu diu vao, sau dé
phét trién va dua ra cdc quyét dinh trong
twong lai mét cach doc lap. Khi ap dung cho
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of the applicability of the doctrine of “Work Made for Hire” in
attributing copyright to works created by Al.

cac tac phém nghé thudt, am nhac va van
hoc, cac thuat toan hoc may thuc sy dang
“hoc” tir ddu vao do céc 1ap trinh vién cung
cap. Sau khi hoc hoéi tir nhimg dir lidu nay,
no tao ra mot tac phé‘im méi, dua ra cac quyét
dinh doc lap trong sudt qua trinh dé xic dinh
taic pham mdi nhu thé nao. Mot tinh ning
quan trong ddi voi loai tri tué nhén tao nay la
mic du cac 1ap trinh vién c6 thé thiét 1ap cac
tham sd, nhung tac phﬁm thue su duge tao
ra boi chinh chuwong trinh may tinh - duge
goi 12 mang luéi than kinh - trong mot qua
trinh tuong ty nhu qua trinh suy nghi cua
con nguoi.

Vao nam 2016, mot nhom cac vién bao



tang va nha nghién ciru & Ha Lan da cong
bd birc chan dung mang tén Rembrandt,
mot tac phém nghé¢ thuat madi duge tao ra
bai mot may tinh. M6t tiéu thuyét ngin viét
bing chuong trinh may tinh ctia Nhat Ban
nam 2016 lot vao vong 2 giai thudng van
hoc qudc gia. Va cong ty tri tué nhan tao
Deep Mind thudce s& hiru cua Google da tao
ra phfm mém c6 thé tao nhac bing cach nghe
cac ban ghi am. Cac dy an khac da ching
kién may tinh viét tho, chinh sira anh va
thim chi sang tic mdt v& nhac kich'. Diéu
nay dat ra van dé liéu ring cdc tac pham
dugc tao ra bai Al ¢6 dugce bao hd quyén tac
gia hay khong.
1. Khai quat vé Al va van dé Al dit ra cho
phap luit quyén téc gid

1.1 Khdi qudt vé Al

Hién chua co mot dinh nghia nao duogc
chap nhan toan cu vé tri tué nhan tao (Al).
Tuy nhién, c6 thé hiéu Al 1a mot ¢ ‘cong nghé
thye hién mot s6 nhiém vy doi hoi tri thong
minh cua con nguoi™, mdt thudt nglr chung
bao g(")m nhiéu hé théng ky thuat dya trén
may tinh dugc phaét trién dé “bat chude hanh
VI cua con ngudi™. Piéu nay bao gom cac
van dé nhan thire truc quan, nhan dang giong
n6i, ra quyét dinh, dich gifra cac ngon ngir
va tao ra cdc két qua moi. Al dé cap dén cac
hé thong hién thi hanh vi thong minh, bang
cach phan tich moi trurong cuia chiing va thuc
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hién céc hanh dong, véi mot sé mirc do tur
chu, dé dat dugc cac muc tiéu cu thé. Dua
trén Al, céc hé thong c6 thé hoan toan dua
trén phian mém, hoat dong trong thé gidi a0
(vi du trg ly giong néi, phan mém phén tich
hinh anh, cong cu tim kiém, hé thong nhan
dang giong noi va khuén mat). Al cing cé
thé duoc nhiing trong céc thiét bi phan clmg
(vi du nhu robot tién tién, 6 to tu lai, may
bay khong ngudi 14i hodc ing dung Internet
of Things)*. Cac hé théng Al ¢6 thé tu thé
hién theo nhitng cach rat khac nhau, vi mot
s6 hé théng hep hon va ciing ¢6 nhitng hé
thong Al tdng quat hon®.

C6 nhiéu loai Al khac nhau va hoc may
la mot trong nhirng loai phd bién nhit. Trén
thue té, khai niém hoc may cé thé duoc
dinh nghia la viéc sir dung cdac thudt toan dé
“phan tich dir liéu, tim hiéu tir d6, va sau d6
dua ra quyét dinh hogc dy dodn vé mot cai
gi d6 trén thé giGi™. Hoc méy van hanh bc’mg
cach str dung dix lidu dau vao dé tao mot sb
dau ra nhat dinh (vi du du doén, quyet dinh
hodc mot tac phém) ma khong dugce l1dp trinh
chi tiét dé lam nhu vay. Cac thudt toan hoc
mdy ¢6 thé dugc sir dung theo nhiéu cach
khac nhau. Chang han, trong linh vuc cham
soc sire khoe, hoc may c6 thé gitp chian dodn
bénh hodc kham pha céc loai thude moi.
Trong linh vuc truyén théng, cdc hé théng
hoc may dugc su dung dé tur dong tao céc
bai viét.

I WIPO magazine (2017), Artificial intelligence and copyright, https://www.wipo.int/wipo_magazine/en/2017/05/

article_0003.html, truy cdp gan nhat ngay 06/02/2023.

2 Benedict Dellot and Fabian Wallace-Stephens (2017), What is the Difference Between Al & Robotics?, https://medium.
com/(@thersa/what-is-the-difference-between-ai-robotics-d93715b4ba7{, truy cdp gan nhat ngay 06/02/2023.
3 Josef Drexl va cong su (2019), “Technical Aspects Of Artificial Intelligence: An Understanding From An Intellectual

Property Law Perspective”,

1st edn Max Planck Institute for Innovation and Competition Research Paper, 19-13.

4 European Commission (2018), Communication from the Commission to the European Parliament, the European Council,
the Council, the European Economic and Social Committee and the Committee of the Regions on Artificial Intelligence
for Europe, 237, https://eur-lex.europa.ew/legal-content/ EN/TX T/?uri=COM%3A2018%3A237%3AFIN, truy cfp gin nhit
ngay 06/02/2023.

5 European Commission (2019), High-Level Expert Group on Artificial Intelligence: A Definition Of Al: Main Capabilities
and Disciplines, S, https://ec.europa.ew/futurium/en/system/files/ged/ai_hleg_definition_of ai_18_december_1.pdf, truy
ciip gan nhét ngay 06/02/2023.

6 Michael Copeland (2016), What's The Difference Between Al, Machine Learning, And Deep Learning?”, duéng din
https://blogs.nvidia.com/blog/2016/07/29/whats-difference-artificial-intelligence-machine-learning-deep-learning-ai/, truy
cdp gin nhit ngay 06/02/2023. NGHIEN cUU
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Mot hé thong Al nhin chung duge ciu
thanh bai ba yéu té quan trong sau:

Thit nhdt, thuit toan 1a yéu t6 dau tién
tao thanh co s& cua bt ky chwong trinh
Al nao. Thuat toan dugc dinh nghia la *
bt ky bo hudng din toan hoc dé thao tac
dir liéu hoac suy luan thong qua van dé&7.
Thudt toan c6 thé ton tai ma khong nhat
thiét phai dugc lién két véi may tinh hodc
thiét bi dién tir khac. C6 thé ldy vi du nhu
mat cong thirc 1am béanh co thé duoc coi la
mot thudt todn trong thé giai vt chét, vi
n6 1a mot loat cac hudng din dé dat dugc
mo6t muc dich nhat dinh (lam ra nhirng
chiéc banh).

Thir hai, phan cimg dé chay (mg dung.
Thuat toan Al mic di c6 tiém nang to 1én,
nhung khong thé tu hoat dong ma khong c6
di may mée dé van hanh. Phén cimg 12 noi
ma tdc dé tinh todn cua cac may chay img
dung Al tré nén ph hop. P ¢6 so sanh vé
viéc Al can sirc manh tinh todn cta phén
clrg gidng nhu may bay cin c6 ma luc®.
Céc (g dung Al phu thudc phan 16n vao
su phat trién cia hé théng phan cimg —
cac may tinh dugc sir dung dé chay cac loai
chuong trinh Al Phan cimg can phai du
ning luc va tée do dé xir 1y lugng dir lidu
can thiét, thuc hién cac tinh toan phuc tap
dé tao ra mot két qua kha quan tir gia tri
déau vao®.

Thir ba, dir liéu thong tin dau vao. Dir
liéu théng tin 1a bat ky biéu twong nao (hinh

anh, 4m thanh, v.v..) can dugc giai thich dé
tré thanh thong tin, va chirc nang cua mét
(mg dung Al chinh la su chuyén d6i mot gia
tri ddu vao da cho thanh mot gia tri déu ra.
Dir lidu 1én (Big Data)' ¢6 thé dugc dinh
nghia la “dai dién cua thong tin duogc dic
trung boi khéi lwong 1dm, toc do va su da
dang ma ching yéu cau cong nghé cu thé va
phuong phap phan tich dé chuyén déi chiing
thanh gia tri™"".

Vai trd cua thudt toan, phan cimg va dix
liéu dau vao dugc danh gia khac nhau qua cac
thoi ky. Trong sudt 60 nam lich sir khoa hoc
may tinh, tir khoang nim 1950 dén khoang
nim 2010, nguoi ta nhan manh va lay thudt
toan lam déi tuong nghién ctru chinh'2. Tuy
nhién, cac nghien ctru gan day trong linh vure
Al cho thay rang, déi voi nhlcu vin dé, s&
hop 1y hon néu quan tim vé dir liéu dau vao.
Sy phat trién cta Internet da cho phép moi
nguoi dung tao dir liéu va thong tin nhu anh,
vin ban, video.... c6 thé duoc nhém thanh
cac tap dir lidu 16n dé phan tich bang phan
mém chuyén dung. Hé thf)ng website trén
toan thé giGi ngay nay khong chi don gian la
phuong tién truyén théng, noi chi c6 mot bén
san xuit ndi dung va bén con lai tiép nhan
mot cach thuy dong. Thay vao do, hé théng
website chinh 1a mét phuong tién tuong tac
ctia giao tiép, vi Internet 1a mot khong gian
ctia nhidu mau giao tiép, thong tin du loai
luan chuyén trong méi trudng nay. Mot phan
dir liéu nay dugc két hop thanh gia tri dau

7 FINN, Ed (2017), What Algorithms Want: Imagination in the age of computing, Nxb. MIT Press, 17.

8 Marcos Wachowicz va Lukas Ruthes Gongalves (2019), “Artificial Intelligence and Creativity: New Concepts in
Intellectual Property”, International Cataloguing in Publication Data (CIP), 57.

9 Marcos Wachowicz va Lukas Ruthes Gongalves (2019), “Artificial Intelligence and Creativity: New Concepts in
Intellectual Property™, International Cataloguing in Publication Data (CIP), 57.

10 Ngudn ge cha thudt ngir ndy biit ngudn tir mét bai bao nam 1997 ciia Michael Cox va David Ellsworth, ngudi diu tién
giai quyét nhimg théch thire cia Dir ligu 16n d6i voi cong nghé va sirc manh tinh toan cua thoi gian. Thudt ngit nay sau d6
da dugce phd bién rong rd vao nam 1998 béi John Mashey, nha khoa hoc tai Silicon Graphics tir nam 1992 dén 2000, trong

m@t bai bao c6 tén Dir liéu lom.

11 De Mauro, Andrea; Greco, Marco; Grimaldi, Michele (2016), “A Formal definition of Big Data based on its essential

Features”, Library Review, 65, 122-135.

12 Stuart Russell, Peter Norvig (2016), Artificial Intelligence: A Modern Approach, Nxb. Pearson, tai ban lan thir 3, 27.
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vao cta Dir liéu I6m trong phan mém AI®,
Vi vay, ¢ giai doan hi¢n nay, dir li¢u dau vao
dugc danh gid 1a mét thanh td rat quan trong
trong sy phat trién ctia AL

1.2 Vin dé Al dit ra cho phdp lugt
quyén tic gid

Theo truyén thong, van dé ban quyén ddi
vGi cac tic pham do may tinh tao ra khong
gip qua nhiéu khé khin. Véi cong nghé lac
hdu da qua, chuong trinh may tinh cling chi
la mot cong cu hd tro qua trinh sang tao cho
tac gia, gidng nhw bt va gidy hd trg cho nha
van khi sang tac. Nhung véi cac loai tri tué
nhin tao méi nhat, chwong trinh méy tinh
khéng con la mot céng cu don thuan nira;
né thyc sy dua ra nhiéu quyét dinh lién quan
dén qua trinh sang tao ma khong cén, hoic
han ché it nhét su can thiép cta con ngudi.
Pay dugc xem la nhitng tac phém duoc tao
ra ma c6 rét it hodc khong ton tai su twong tac
cua con nguoi vao qua trinh sang tao. Phap
ludt s& hiru tri tué, mot 1an nira trude su phat
trién ciia cong nghé, lai phai déi dién véi lya
chon, hoac la tir chdi bao vé ban quyén cho
cdc tac phim Al tao ra, hodc gan quyén tac
gia ctia tac pham d6 cho nhimng ngudi tao ra
hodc sur dung chuong trinh Al

Lua chon thir nhat, tir chdi bao vé ban
quyén do Al tao ra. Luét phap ¢ nhiéu qudc
gia khong chap nhan vin dé ban quyén phi
con ngum Vi du, tai Hoa Ky, Van phong
Ban quyén da tuyén bd rang ho s€& “dang ky
quyen tac gia cho tac pham gbc, véi diéu
kién la tac pham doé duogc tao ra boi con
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ngudi™. Lap trudng nay xuét phat tir cac
an 1¢, vi du An 1é Feist Publications v Rural
Telephone Service Company, Inc. 499 U.S.
340 (1991)" quy dinh ring, luat ban quyén
chi bao vé “thanh qua lao dong tri 6¢”, “dugc
hinh thanh tr néing luc sang tao cua tri 6¢c”.
Tuong tu nhu vdy, trong mot vu kién nam
2012 ctia Uc (Acohs Pty Ltd kién Ucorp Pty
Ltd)'¢, mot toa an di tuyén bd ring tic phdm
dugc tao ra véi sy can thiép cua may tinh
khong thé dugc bao vé ban quyén vi tic pham
d6 khong phai do con ngudi tao ra. O Chéu
Au, Toa an Cong ly ciia Lién minh Chau Au
(CJEU) ciing da nhiéu lin tuyén bd, dic biét
la trong quyét dinh mang tinh budc ngoit vé
Infopaq (C-5/08 Infopaq International A/S
v Danske Dagbaldes Forening), ring ban
quyén chi 4p dung cho tac phdm gdc va su
doc ddo d6 phai thé hign “sang tao tri tué clia
chinh tc gia™. Diéu nay thuong dugc hiéu la
tac pham gdc phai phan anh ca tinh cla tac
gla co nghla ring mot tic gia cu thé 1a cin
thiét dé ton tai mot tac pham c6 ban quyén'”.

Lua chon thir hai, trao quyén tic gta cho
nguoi tao ra hodc sir dung Al. Cach tlep can
nay duoc thé hién rd rang nhét khi Diéu 9(3)
Pao luit Ban quyén, Kiéu dang va Bing
sang ché (CDPA) ciia Vuong qubc Anh néu
rd: “trong truong hop tic phiam vin hoc,
kich, am nhac hodc nghé thuat dugc tao ra
bang may tinh, tac gia s& dugc coi 1a ngudi
thye hién cac sdp xép can thiét cho viée tao
ra tic phdm”. Bén canh d6, muc 178 cua
CDPA dinh nghia tic phim do maéy tinh tao
ra 1 tic pham “dugc tao ra béi méy tinh

13 Marcos Wachowicz va Lukas Ruthes Gongalves (2019), “Artificial Intelligence and Creativity: New Concepts in
Intellectual Property”, International Cataloguing in Publication Data (CIP), 63.

14 US Copyright Office (2021), Copyrightable Authorship: What Can Be Registered, https://copyright.gov/comp3/
chap300/ch300-copyrightable-authorship.pdf, truy cip gin nhét ngay 07/02/2023.

15 US Supreme Court (1991), Feist Publications, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340 (1991), https:/supreme justia.
com/cases/federal/us/499/340/, truy ¢ip gin nhit ngay 07/02/2023.

16 Federal Court of Australia - Full Court (2012), Acohs Pty Ltd v Ucorp Pty Ltd [2012] FCAFC 16 (2 March 2012), http://
wwwé,austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCAFC/2012/16,html, truy cdp gin nhit ngay 07/02/2023.

17 WIPO Magazine (2017), Artificial intelligence and copyright, https://www.wipo.int/wipo_magazine/en/2017/05/
article_0003.html, truy cip gan nhit ngay 07/02/2023.

NGHIEN CUU 15
S6 06 (478) THANG 32023 \_LAP PHAP




NHA NUGC VA PHAP LUAT

trong nhirng trurong hop khong co tac gia la
con ngudi cla tic phém” Piéu khoan nay
tao ra maot ngoal 1& dbi vai tit ca cac yeu
cdu vé quyén tic gia cua con ngudi bang
cach cong nhdn mot tac pham duoc tao ra
bdi may tinh, ngay ca khi qua trinh sang tao
do may tinh dam nhan'®.

Phap ludt ban quyén luén cb géing cin
bing hai muc tiéu riéng biét. Pau tién 1a
khuyén khich su sang tao ra cc tac pham.
Thir hai 1a duy tri mot tiéu chuan phép ly
nhéit dinh, x4c dinh xem tac phdm c6 duoc
bao vé ban quyén hay khong. Viéc Al co
kha nang tao ra cdc tac pham 1a diéu khong
thé phu nhin. WIPO da dua ra nhiéu cau
hoi vé chu dé nay trong Tai liéu du thao cac
van dé lién quan dén so hivu tri tué va tri tué
nhén tao'”.

Moét trong nhimg hoc thuyét dugc nhiéu
hoc gia sir dung dé xem xét gidi quyét van dé
quyén tac gia cho tac pham tao ra boi Al la
hoc thuyét “work made for hire” (tam dich
la Tac phém tao ra tir viéc thué). Trong do,
nguoi sir dung lao dong sé& dugc coi la chu so
hiru ban quyén cua nhitng tic pham dugc tao
ra béi nguoi lao dong — nhirng ngudi dugce
nguﬁri sir dung lao dong thué dé 1am ra tac
pharn~u Ly lhuyet nay da timg duoc sir dung
dé trao quyén khai thac kinh té cho cac nha
xuét ban tac pham tap thé va dau ra cua tac
phdm dién anh, ké ca khi tic gia 1a ngudi
bién tap hay ngudi phu trach to6 chirc san

xuét. Hoc thuyét nay 1a su mé ta cia mot qua
trinh truc tiép trao ban quyén cho mét ngudi
khong phai la tac gia trén thuc té. Va vi vay,
hoc thuyét nay c6 thé duoc coi la nén tang
phi hop dé giai quyét kh6 khin vé quyén tac
gia d6i voi tac phdm tao ra boi AI*!

2. Khai quét vé hoc thuyét “work made
for hire” va sy van dung trong viéc gidi
quyét quyén tic gia cho tic phim tao ra
bai Al

2.1 Khdi qudt vé hoc thuyét “work
made for hire”

Hoc thuyét “work made for hire” nhin
chung néi rang, phap ludt s& coi ngudi sir
dung lao dong cua ngudi thyue sy tao ra tac
pham 14 “tac gia” cua tdc pham. H¢ qua cla
hoc thuyét nim & chd ngudi sir dung lao
dong cb tat ca cdc quyén s hiru tic pham,
va ngudi thue sy tao ra tic pham khéng thé
ldy lai cac quyén do. Mot tac pham thudc
khai niém nay c6 thé 1a “mot tac pham duogc
chudn bi bdi mot nhan vién trong pham vi
cong viéc cua ho™* hodc “mdt tac phé’im dac
biét duge dat hang dé str dung”®.

Hoc lhuyét “work made for hire” duoc
hinh thanh tir phap luat ban quyén cua Hoa
Ky, dinh nghia theo ludt dinh (17 U.S.C. §
101). Néu mot tac pham duge “tao ra tir viée
thué”, thi ngudi str dung lao dong duoc xem
la tac gia hop phap, chir khong phai nhan
vién — ngudi lao dong. Thue thé dong vai trd

18 WIPO Magazine (2017), Artificial intelligence and copyright, https://www.wipo.int/wipo_magazine/en/2017/05/

article_0003.html, truy cdp gan nhat ngay 07/02/2023.

19 WIPO (2019), WIPO Conversation On Intellectual Property (IP) And Artificial Intelligence, https://www.wipo.int/
edocs/mdocs/mdoes/en/wipo_ip ai_ge 20/wipo_ip ai 2 ge 20 1.pdf, truy céip gin nhit ngay 07/02/2023.

20 Ramalho, A (2017), “Will Robots Rule the (Artistic) World? A Proposed Model for the Legal Status of Creations by
Artificial Intelligence Systems™, Forthcoming in the Journal of Internet Law, 1-20,

21 Gerald (2019), “Copyright Law and Artificial Intelligence”.

Competition Law, 50, 1049-1051.

International Review of Intellectual Property and

22 United State Copyright Act, Section 101 a, ban tiéng Anh tai https:/law.justia.com/codes/us/1996/title17/chap1/
secl01/#:~:text=A%20work%20is%20%E2%80%9Cfixed % E2%80%9D%20in,0f%20more%20than%20transitory%20
duration, truy cdip gin nhit ngay 07/02/2023.

23 United State Copyright Act, Section 101 b, point I, 4, 7. 8, ban tiéng Anh tai https:/law.justia.com/codes/us/1996/
title17/chap1/sec101/#:~:text=A%20work%20is%20%E2%80%9Cfixed%E2%80%9D%20in,0{%20more%20than%20
transitory%20duration, truy cap gin nhét ngay 07/02/2023,
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ngudi sir dung lao dong co thé 1a mot phap
nhan hodc ca nhan*.

Céc truong hop trong do tac pham duoc
coi la “duogc tao ra tir viéc thué” dugc xac
dinh boi Pao luat Ban quyén Hoa Ky nam
1976 1a: (i) mot tac pham duge chuén bi boi
mot nhdn vién trong pham vi cong viéc cia
minh; hodc (ii) mét tac pham duoc dat hang
hodc ty thac dic biét dé sir dung nhu mot
phin dong gbp cho tac pham tip thé, nhu
mot phin cua tac pham dién anh hoic tic
phém nghe nhin khac, nhu mét ban dich,
nhu mot tic phadm bd sung, nhu mot ban
tong hop, nhu mot vin ban hudng din, nhu
mot bai kiém tra, 1am tai lidu tra 15i cho mot
bai kiém tra, hodc nhu mot tip ban do, néu
céc bén dong y rd rang bing van ban ¢ chir
ky cta ho ring tic pham s& dugc coi la tac
pham duge lam cho thué (17 U.S.C. § 101).

Tinh hubng dau tién chi ap dung khi tac
gia cua tic pham 1a nhan vién, khong phai
ngudi sang tac doc lap. Viéc xac dinh xem
mot ¢d nhédn c6 phai la nhan vién dugc xac
dinh theo nhiéu yéu td, trong d6 c6 viéc xem
xét liéu c6 ton tai mdi quan hé giira chii va
nhan vién hay khéng. Mat khac, néu tic
phém duoc tao ra boi moét ngudi lam vige
tr do thi phai c6 mot thoa thudn bing vin
ban gitra cac bén xac dinh ring tic pham
duogc tao ra tir viéc thué, b?mg cach sir dung
cum tir “work made for hire”*. Mgt thoa
thudn lam thué dé tao ra tac phﬁm khac hoan
toan vl mot thoa thuan chuyen nhuong ban
quyén. Theo thoa thuan thué, bén uy quyén
(ben thué) so hiru tit ca cic quyen ngay tir
déu, trong khi déi véi thoa thudn chuyén
nhugng ban quyén, ngudi sang tao méi 1a
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ngudi trude tién so hiru tac pham.

Nam 1999, mét ban sira doi lién quan dén
hoc thuyét da duoc dua vao Pao ludt cai tién
chuong trinh xem tai nha qua vé tinh nam
1999 (Satellite Home Viewer Improvement
Act of 1999). N6 quy dinh riing, cic ban ghi
am cua cac ngh¢ si am nhac ¢ cac phong thu
am c6 thé duoc phan loai la tac phém lam ra
tir viée thué.

2.2 Van dung hoc thuyét “work made
for hire” trong viéc gidi quyét vin dé bin
quyén dbi véi tac phdm dwoc tao ra béi AT

Hoc thuyét “work made for hire” dugc
giai thich twong d6i c6 nghia 1a mot ngudi sir
dung lao dong sé sir dung dich vu ctia nguoi
lao dong dé dat dugc mot muc tiéu cu thé, &
day la tao ra mot tic pham. Trong trudng hop
nay, cht s hiru tac pham 13 nguoi str dung
lao dng, khong phai la ngudi lao dong, méc
du chinh nguai lao dong la ngudi sang tao ra
tac pham. Ap dung cach giai thich twong doi
ndy vao qua trinh tao ra tac pham cta Al, thi
mot may Al co thé duoc coi la mot nhan vién
(nguoi lao dong). Va khi do, mét lap trinh
vién hodc chu s& hitu cua mét may Al sé la
ngudi sir dung lao dong, bing cich chinh ho
sir dung dich vu ciia thiét bi Al dé tao ra céc
tac pham. Céch giai thich méi nay trong hoc
thuyét “work made for hire” ¢6 thé chimg
minh su can thiét cho sy phat trién trong
twong lai cia Al bang cach khuyén khich
bio vé ban quyén cho cac nha phat trién Al
Nhur vy, miu chdt cua viée van dung nay 1a
xem Al nhu mot ngudi lao dong, mét nguoi
nhén vién, hoat dong theo yéu ciu ctia nguoi
thué no, la nguoi sir dung lao dong. Két qua
dau ra do Al tao ra c6 thé duge coi la mot

24 United State Copyright Office (2003), Circular 9: Works Made for Hire Under the 1976 Copyright Act, https://global.
oup.com/us/companion.websites/fdscontent/uscompanion/us/pdffhoup/7_5.pdf, truy cip gin nhét ngay 07/02/2023.

25 United State Copyright Office (2003), Circular 9: Works Made for Hire Under the 1976 Copyright Act, https://global.
oup.com/us/companion.websites/fdscontent/uscompanion/us/pdf/houp/7_5.pdf, truy cdp gan nhat ngay 07/02/2023.

26 United States House of Representatives (2000), Statement of Marybeth Peters The Register of Copyrights before the
Subcommittee on Courts and Intellectual Property Committee on the Judiciary: Sound Recordings as Works Made for Hire,
https://www.copyright.gov/docs/regstat52500.html, truy cip gan nhit ngay 07/02/2023.
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tac phdm ndm trong khai niém “work made
for hire”.

Al bi gidi han trong pham vi 1ap trinh cuia
n6. Bé Al tao ra két qua mong mudn, chirc
niing cuia Al phai duoc phit trién theo mot cach
cu thé, nguf‘m dir liéu phai duoc lya chon can
than va viée dao tao Al phai dugc dinh hudng
dé Al tao ra két qua nhu mong doi. Nhu vay,
tao ra céc tac pham bang Al doi hoi phai c6
y dmh tao ra két qua cu thé va thu thap tit ca
cac yéu td tai nguyén can thiét cho nhiém vy
do. Néi cach khac, chi thé cha dong va chiu
riii ro ddu tu chinh dugc xem nhu mot nguoi
sir dung lao dong - ngudi lam cho két qua ctia
viée sir dung Al tr¢ nén kha thi”’. Giai phép
nay s& gitip giai quyét van dé lién quan dén
quyen tac gia cua cac tac pham do Al tao ra.
Nguoi ta cé thé xem xét khai niém Al véi tu
cach 1a mot nhén vién, san xuét cac tic pham
cho nguoi str dung lao dong.

Y tuong nay duoc khai sinh dau tién
vao nam 2017, boi Schlomit Yanisky-Ravid
trong mot bai bao dat giai thudng lién quan
dén s& hiru tri tué®. Theo nhimng diéu da dé
cap ¢ trén, cac hé thong Al nén dugc coi la
“lam viéc cho nguoi dung™ va khong hoat
dong doc 1ap nhu mot “cé nhan”. Hoc thuyét
“work made for hire” ap dung cho cac hé

théng Al c6 thé dugc coi 1a chua sin sang
& hién tai, nhung khong phai 1a khong thé.
Hoc thuyét nay tuong dbi phi hop véi khai
niém Al tao ra cac tac pham, va ngudi ding
Al va/hodc nguoi tao ra nd s€ co quyén “sa
hitu ciing nhu trach nhiém lién quan dén tac
pham™". Giai phap nay sé& lap ddy 156 hong
vé mat phap 1y dang ton tai ngdy nay lién
quan dén céc tic pham do Al tao ra. Cic
khai niém nhu “ngudi sir dung lao dong”
a “nhan vién” nén dugc xem xét mot cach
twong dbi trong pham vi clia hoc thuyét nay.
2.3. Cic vin dé can dwoc gidi quyét

Hoc thuyét “work made for hire™ dit ra

ciu hoi tiép theo rang, phap luat s& coi ai
1a ngudi sip xép dé tac phim dugc tao ra.
Trong s6 rat nhiéu khé khan nay sinh khi Al
va con ngudi tham gia vao viéc tao ra mot
tac pham nghé thudt, cdu héi ai 1a ngudi s&
hiru tic pham 13 cdu hoi nam & trung tam.
N6 ¢6 thé 1a mot trong nhimg ddi tuong nao
sau day: (i) Nguoi da tao ra phi’in mém' (i1)
Nguoi da day céch sir dung pharl mém; (111)
Ngudi ding, théng qua cac dau vao mién
phi va sang tao cua ho vao phén mém. Theo
Schlomit Yanisky-Ravid, cic quyén nén
dugc duge quy cho “don vi hiéu qua hon
trong viéc kiém soédt cac cong trinh nay™'.

27 Kiseleva, A (2019), What is artificial intelligence and why does it matter for Copyright, 4iP Council, hittps://
www.4ipcouncil.com/application/files/6815/4876/6908/What_is_artificial intelligence_and why_does_it _matter_for_
Copyright.pdf, truy cip gan nhit ngay 07/02/2023.

28 anisky-Ravid, Shlomit (2017), “Generating Rembrandt: Artificial Intelligence, Copyright, and Accountability in the
3A Era — The Human-Like Authors Are Already Here — A New Model”, Michigan State Law Review, Award Winning:
The 2017 Visionary Article in Intellectual Property Law, Forthcoming, https://papers.ssm.com/sol3/papers.cfm?abstract
id=2957722, truy cdp gin nhit ngay 07/02/2023.

29 Yanisky-Ravid, Shlomit (2017), “Generating Rembrandt: Artificial Intelligence, Copyright, and Accountability in the 3A
Era — The Human-Like Authors Are Already Here — A New Model”, Michigan State Law Review, Award Winning: The
2017 Visionary Article in Intellectual Property Law, Forthcoming, 707, https://papers.ssrn.com/sol3/papers.cfim?abstract_
id=2957722, truy cip gin nhit ngay 07/02/2023.

30 Yanisky-Ravid, Shlomit (2017), “Generating Rembrandt: Artificial Intelligence, Copyright, and Accountability in the 3A
Era — The Human-Like Authors Are Already Here — A New Model”, Michigan State Law Review, Award Winning: The
2017 Visionary Article in Intellectual Property Law, Forthcoming, 712, https://papers.ssrn.com/sol3/papers.cfm?abstract
id=2957722, truy ¢dp gin nhit ngay 07/02/2023.

31 Yanisky-Ravid, Shlomit(2017), “Generating Rembrandt: Artificial Intelligence, Copyright, and Accountability in the 3A
Era — The Human-Like Authors Are Already Here — A New Model”, Michigan State Law Review, Award Winning: The
2017 Visionary Article in [ntellectual Property Law, Forthcoming, 715, https://papers.ssr.com/sol3/papers.cfm?abstract
id=2957722, truy cip gan nhit ngay 07/02/2023.
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Va nhu vay, hoc thuyét dit ra van d¢é 1am thé
nao dé xac dinh ai 12 nguoi c6 vai trd hidu
qua nhét trong viéc tao ra tc pham, trong )
cac dbi tuong néu trén.

Bén canh d6, viée chuyén giao quyén tic
gia cho ngudi sir dung lao dong déu phai thé
hién qua mot hop ddng bing van ban giira
ngudi st dung lao dong va nguoi lao dong,
nguoi thué va ngudi duge thué. Vi duy, tai
Hoa Ky, cac bén phai ky mét van ban ma ho
phéi dé cdp mot cach 16 rang rang tic phim

€ dugc coi la mot tac phém lam ra tir viéc
thué”®, Piéu nay dua ra mot van dé trong
tam 1a lam thé nao mot chuong trinh Al co
thé ddng y véi viée chuyén quyén tic gia clia
n6 cho ngudi sir dung lao dong? Dicu nay
duomg lam anh huéng dén tinh kha thi ctia
hoc thuyét vi khé c6 thé coi Al 1a mot nhan
vién thuc té.

Ngodi ra, cin phai giai quyét vin dé vé
thoi han bao hd va quyén nhan than. Theo
Gido sur Lionel Bentl, theo ché d ban quyén
cu thé nay, quyén s& hiru tic pham theo hoc
thuyet thude vé € “ngudi thue hién céc sap xép
can thiét cho viéc tao ra no, thoi han cua su
bao hd chi gidi han trong 50 nam va khéng co
quyén nhéan than nao duge cong nhan™». Noi
dung nay da dugc ghi nhdn trong ludt ban
quyén ciia Vwong quc Anh (CDPA203),
trong d6 néu rd rang “trong truong hop cia
mot tic phdm van hoc, kich, 4m nhac hoic
nghé thudt do may tinh tao ra, tic gia s&
duoc coi la ngudi chiu su sip xep can thiét
cho viéc thuc hién tao ra tac pham”“*.

3. Nhin xét va két luan

Ly thuyét vé viéc chuyén giao quyén
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tac gia cho nguoi str dung lao dong cé thé
giai quyét vin dé lién quan dén viéc bao
vé cac tac phém do Al tao ra. Mac du con
nhirmg ton tai phai giai quyét, day van la
mot giai phap kha thi, néu cic ngudng bao
vé dugc thiét ké danh riéng cho tac pham
do Al tao ra.

Muc dich ctia phép luit ban quyén la
tao dong luc cho céc tac gia sang tao nghe
thuat. Mot tac phém do Al sang tao, néu
khong duge bao hg, s€ roi vao pham vi sir
dung cia céng ching. Pay chinh 1a mot bét
loi ddng ké dbi voi su phat trién cua Al
Céc thiét bi Al khong phai 14 ¢6 sin; no la
két qua cua qué trinh dau tu thoi gian, ky
nang, tai chinh cia céc lap trinh vién Al va
cong ty noi ho lam viée. Do d6, thiéu vang
co ché bao ho tac phﬁm do Al tao ra s& dan
dén viéc thiéu dong co cho cac nha phat
trién Al trong viéc tiép tuc cai tao chuong
trinh cia ho. Picu nay sé han ché sy dbi
méi bang cach ngan can cc nha phat trién
diu tu vao nghién ciru Al, dan dén su suy
giam khong chi trong cong nghé Al ma con
trong qué trinh d6i mai cia mét sé linh vuc
lién quan dén AL

Viée cung cép cic vu dii tai chinh dé
khuyén khich sy tang truong va phat trién
cua nganh cong nghiép Al, théng qua viéc
dam bao quyén tic gia cua cac tic pham
do Al tao ra, chinh 1a muc tiéu cudi cung
clia viéc gan ban quyén cho céc tac gia con
ngudi. Viéc cdp ban quyén cho ngudi da
tao ra hoat dong cua tri tu¢ nhan tao dudng
nhu Ia cach tiép can hop 1y nhat va kha thi
nhit m

32 United State Copyright Office (2003), Circular 9: Works Made for Hire Under the 1976 Copyright Act, https://global.
oup.com/us/companion.websites/fdscontent/uscompanion/us/pdf/houp/7_5.pdf, truy cap gin nhét ngay 07/02/2023.

33 Gonzdlez Otero, B.: Quintais, J.P. (2018), Before The Singularity: Copyright And The Challenges Of Artificial
Intelligence, University of Amsterdam, 15, dudmg dan. https:/pure.uva.nl/ws/files/34082305/Before_the Singularity
Copyright_and_the Challenges of Artificial Intellige.pdf, truy cap gin nhét ngay 07/02/2023.

34 UK Copyright, Designs and Patents Act 1988, Section 9 (3), ban tiéng Anh tai https:/www.legislation.gov.uk/

ukpga/1988/48/contents, truy cap gin nhit ngay 07/02/2023.
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