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MO HINH KHUNG PHAP Li VE GIAO DICH BAO DAM BANG TAI SAN TRi TUE
KINH NGHIEM QUOC TE VA KHUYEN NGHI CHO VIET NAM

NGUYEN BICH THAO *

Tém tit: Cho vay cé bdo dam bang tai san tri tué hién nay dwoe coi la mét kénh cé trién vong
lom @é giai quyét khé khan trong tiép can von ciia cac doanh nghiép vira va nho, dong thoi gép
phan khai thac duoc toi da gia tri cua tai san tri tué. Tuy nhién, so véi cac nueée trong khu viee va
rén thé gici, hoat déng cho vay ¢é6 bao dam bcing tai san tri tué & Viét Nam khoi dau mudn hon
va kha cham, mot phan la do chwa cé khung phdp li day @i dé thic day hoat ddng nay. Bai viét
lam ré hai van dé: 1) Khung phap li vé giao dich bao dam bang tai san tri tué gom nhitng thanh
16 nao? 2) Su thé hién cia cdc thanh té @ wong phap ludt Viét Nam hién hanh ¢ mirc dé ndo?
Bai viét khdng dinh khung phap li vé giao dich bdo dam bang tai san tri tué ¢ Viét Nam nhin
chung da twong doi day du, thudn loi, tuy nhién can tiép tuc hoan thién nham thic day hoat dong
cho vay ¢6 bdao dam bang tai san tri wé, ddp g tot hon nhu cdu tiép cdn von cia cde doanh
nghiép vira va nho trong nén kinh té so.
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MODEL OF THE LEGAL FRAMEWORK FOR SECURED TRANSACTIONS BACKED BY
INTELLECTUAL PROPERTY ASSETS: INTERNATIONAL EXPERIENCE AND RECOMMENDATIONS
FOR VIETNAM

Abstract: Lending secured by intellectual property assets is now considered a channel with
great potential to solve the difficulties in access to finance for small and medium enterprises, it also
helps maximize the value of intellectual property assets. However, compared to other countries
within the ASEAN area or worldwide, intellectual property-based lending in Vietnam started later
and developed more slowly, partly due to the lack of an adequate legal framework to promote this
tvpe of lending. This article addresses two issues: 1) What are the necessary elements of the legal
Jramework for secured transactions backed by intellectual property assets? 2) To what extent are
these elements present in the current Vietnamese law? The article affirms that the legal framework for
secured transactions backed by intellectual property assets in Vietnam is generally adequate and
favorable; however, it needs further improvement in order to promote lending secured by intellectual
property assets and to meet the need for access to finance of small and medium enterprises in the
digital economy.
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th‘;i déu tai Hoa Ky tir cudi thé ki XIX',
giao dich bao dam bing tai san tri tué
(TSTT) hién nay da lan rong & nhidu nudc
trén thé giéi va tro thanh mot kénh tai tro
von méi cé trién vong ting cudng kha ning
tiép can tin dung cho cac doanh nghiép vira
va nho (SME), dic bi¢t la doanh nghiép
khoa hoc va cong nghé, doanh nghiép khoi
nghiép sang tao. Trong bdi canh nhan loai
budc vao cude Cach mang cong nghiép lan
thir Tu, nén kinh té thé gi¢i chuyén dich
sang kinh té tri thirc, kinh té s6, TSTT ngay
cang chiém ti trong 16m trong tong gié tri tai
san cia moi doanh nghiép, can dugc khai
thac mét cach t6i da nham gitp cac SME co
thé tiép can dugc ngudn von tin dung voi chi
phi thip dé duy tri su ton tai va ting trudng
bén virmg. Tuy nhién, ciing nhu & cic nude
trén thé gidi, tai Viét Nam, cho vay c6 béo
dam bang TSTT la mét xu huéng méi, tiém
an nhiéu rui ro, khién cac to chirc cho vay e
ngai, khong dam phat trién san phdm tin
dung méi nay, ma van chu yéu dua véo cic
tai san bao dam truyén théng nhu bét dong
san va dong san htru hinh®>. Nhu cau cép
thiét hién nay la cén xdy dung moét h¢ sinh
thai, trong d6 c6 khung phap li, nhim thic

Nguyen, Xuan-Thao (2014), “Financing Innovation:
Legal Development of Intellectual Property as
Security in Financing, 1845-2014", Indiana Law
Review, Vol 48, tr. 514.

2 ASEAN (2019), Handbook on IP Commercialisation,
Strategies for Managing IPRs and Maximising
Value, ASEAN Secretariat November 2019,
https://www.ipvietnam.gov.vn/documents/20195/1

115487/ HANDBOOK+ON-+IP+COMMERCIALIS
ATION.pdf/977f7017-4192-4764-a6bb-0355bbd
da76d, truy cip 15/3/2023,
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day va khuyén khich hoat dong cho vay cé
bio dam bang TSTT. Do viy, viéc nghién
ciru, tham khao m6 hinh khung phép li vé
giao dich bao dam bing TSTT trén thé gidi
la rdt can thiét dé tir 46 dwa ra nhitng goi
m¢ cho Viét Nam.

O Viét Nam, mic du di c6 mot s cong
trinh nghién ciru vé giao dich bao dam béng
TSTT® nhung méi bude dau nhan dién kho
khan, thach thirc trong viéc nhan bao dam
bing TSTT, khao sat kinh nghiém lap phap
ciia mdt s6 qubc gia vé giao dich bao dam
bang TSTT nhu Hoa Ky, Trung Quéc, phan
tich mot sé quy dinh phép luat Viét Nam
hién hanh lién quan dén giao dich bao dam
bang TSTT ma chua xiy dyng duge mé hinh
tong thé cuia khung phap li vé giao dich bao
dam bang TSTT dé tir 46 danh gia thyuc trang
phap luat Viét Nam va dua ra nhirng kién
nghi hoan thién.

3 (6 thé ké ra mot s6 cong trinh nhu: Nguyén Thanh
T (2012), “Mot sb van dé phap i vé khai thac
thirrong mai tai san tri tu¢ trong cac doanh nghiép
Viét Nam”™, Tap chi Khoa hoc phap Ii, s 04(71), tr.
28 - 39; Tran Thj Thu Huwong (2016), “Cho vay dua
trén tai san dam bdo 14 tai san tri tué - Co hoi, thach
thirc cho cdc ngin hang thuong mai Viét Nam”,
Tap chi Khoa hoc va Dao tao Ngan hang, s6 170,
thang 7; Nguyén Xuan Quang, Nguyén H6 Bich
Héng (2017), “Bao dam thuc hién nghia vu bing tai
san tri tug¢ theo phép luat Viét Nam”, Tap chi Khoa
hoc phdp Ii, so 5(108); Bui Puc Giang (2019),
“Giao dich bao dam bing mét s6 loai quyén tai san
dic biét: tir quy dinh phap lut dén thuc tién xdc
lap hop ddng”, Tap chi Ngdn hang, s6 13; Nguyén
Pirc Trung (2021), Thé chap quyén 5o hitu tri tué¢
theo phap lugt Vigt Nam, Ludn van thac si luat hoc,
Khoa Luat, Pai hoc Qudc gia Ha Noi; Hoang Lan
Phuong (2021), “Thé chap tai san tri tué: Nhimg
khia canh phép 1i va thuc tién thi hanh”, Tap chi
Khoa hoc va Cong nghé Viét Nam, s6 63(10).
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Bai viét tap trung lam r6: Khung phap li
vé giao dich bao dam bang TSTT bao gém
nhimg thanh t6 nao? Sy thé hién cua cic
thanh t6 d6 trong phap luat Viét Nam hién
hanh & mic do nao? Trén co s& kinh nghiém
qudc té, bai viét lap luan khung phéap li vé
giao dich bao dam biang TSTT can dugc xdy
dung dya trén hai thanh td (tru cot) co ban:
1) phap luat ve giao dich bao dam hién dai
va 2) phap luat bao hg TSTT déy du, co hiéu
lyc, hiéu qua. Bai viét ciing khing dinh
khung phép li vé giao dich bao dam béang
TSTT & Viét Nam hién nay vé co ban tiém
can md hinh noi trén, thé hién rd Nha nudc
khong ngin cdm hay han ché viéce sir dung
TSTT trong cac giao dich bao dam. Tuy
nhién, dé thic day hoat dong cho vay cé béo
dam bang TSTT, khung phép li nay can tiép
tuc hodan thién xoay quanh hai tru cdt: phép
ludt vé giao dich bao dam va phap luat vé
bao ho TSTT.

1. Khai quat vé tai san tri tu@

Trén thé gi61 cling nhu ¢ Viét Nam, hién
chua c6 khii niém théng nhat vé TSTT.
Theo mdt nghién ciru cia To chirc Hop tac
va Phat trién kinh té (OECD), TSTT la céc
tai san: 1) khong ton tai dudi mot hinh thai
vat chit: 2) ¢6 kha nang dem lai lgi nhuan vé
kinh té; 3) c6 thé 1a d6i twong giao dich; hién
nay, bén canh cac TSTT truyén théng nhur
sang ché, nhan hiéu, phé‘m mém, con xut
hién cac loai TSTT méi nhu dir ligu®. Theo
T6 chirc S¢ hiru tri tué (SHTT) thé gidi
(WIPO), tai san tri tué¢ 1a mot bd phén cua tai
san vO0 hinh cua mdt doanh nghiép, dugc

¥ OECD (2008), Intellectual Assets and Value Creation,
Synthesis Report, tr. 4.
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phap luat bao vé. TSTT ¢o thé duoc xéac dinh
mot cach doc 1ap, c6 thé chuyén giao va co
tudi tho kinh té nhat dinh”.

Hién nay, ¢ Viét Nam, chua c6 khai
niém théng nhat vé TSTT. Khoan 1 Diéu 4
Luat SHTT nam 2005 (stwra déi, bd sung nam
2009, 2019 va 2022) dinh nghia: “Quyén s¢
hitu tri tué la quyén ciia té chire, cd nhdn doi
VGi tai san tri tué, bao gom quyén tac gia va
quyén lién quan dén quyén tac gid, quyén sé
hitu céng nghiép va quyén doi véi giong cdy
trong”. Vi quy dinh nay, ¢6 quan diém cho
ring, TSTT la cac d6i twong cua quyén
SHTT, tirc la ddi tuong cua quyén tac gia,
quyeén lién quan, quyén s hiru cong nghiép
va quyén ddi véi gidng cay trong®. Quan
diém khac cho rang TSTT la quyeén tai san
thudc ndi dung ciia quyén tac gia, quyén lién
quan dén quyén tic gia, quyén s& hitu cong
nghiép, quyén dbi voi gidng cay trong boi
chi co quyén tai san la nhimg quyén ma khi
chu thé khai thac, c6 thé tri gia thanh tién, c¢6
thé sinh ra lgi ich, c6 thé kiém sodt duge va
vi vay, cO gia tri Ia tai san co thé s hiru
duoc’. Tuy nhién, trén thyc té, TSTT duoc
hiéu rong hon rat nhiéu, khong chi bé hep
trong pham vi cac dbi twong cia quyén

Waorld Intellectual Property Organization, https:/www.
wipo.int/sme/en/ip-valuation.html#:~:text= Intellec
tual%20property%20(1P)%20assets%20are,and %2

Ohave%?20an%20economic%20lifespan, truy cép
15/3/2023.

® Hoang Lan Phuong (2021), tidd, tr. 42.

Vuong Thanh Thuy (2021), “Cac phuong thic
thuong mai hod tai san tri tué theo quy dinh cla
phép luat Viét Nam”, Ki yéu Hoi thao khoa hoc:
“Thuwong mai hod tai san (ri tué trong boi canh héi
nhap kinh té quc té", Truomg Pai hoc Ludt Ha
Noi, ngay 04/10/2021.
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SHTT hay 14 quyén tai san thudc ndi dung
cua quyén SHTT, ma con bao gém ca nhimg
d6i twong khac ciing 1a san pham cua hoat
dong sang tao, tinh than nhung chua déap img
cac diéu kién bao hd quyén SHTT nhu cong
nghé, bi quyét ki thuét (chua duge cdp van
bing bao ho), két qua nghién ctru khoa hoc,
cong nghg, tén mién, dir liéu, nhan hiéu chua
ding ki nhung vin dugc sir dung trong hoat
dong thuong mai... TSTT con ¢o thé bao
gbm cac quyen, loi ich phat sinh tir cac san
pham cia hoat dong sang tao nhur quyén cua
bén nhan chuyén giao quyén sir dung doi
twong SHTT (bén nhén li xing), quyén yéu
ciu boi thudng thiét hai do xdm pham quyén
SHTT, quyén dugc nhin s6 tién bao hiém
phat sinh tir TSTT...

Théng tr lién tichsé 39/2014/TTLT-
BKHCN-BTC ngay 17/12/2014 cua B Khoa
hoc va Cong nghé va B¢ Tai chinh quy dinh
viéc dinh gia két qua nghién ciru khoa hoc va
phét trién cong nghé, TSTT st dung ngan
sach nha nudc (sau day goi tit la Théng tu
lién tich s6 39) lan déu tién giai thich khai
niém “tai san tri tu¢”, theo dé6 TSTT la tai
san vo hinh, ¢6 tinh sang tao, xac dinh dugc,
kiém soat duoc va c6 kha nang mang lai lgi
ich kinh té cho chii s& hiru tai sin d6. TSTT
gf‘:rm doi twong duge bao ho va débi tuong
khéng duge bao hé theo quy dinh cua phap
luat SHTT nhu sang ché, bi mat kinh doanh,
thiét ké bd tri mach tich hop ban dan, kiéu
dang cong nghi¢p, nhan hi¢u, tén thuong
mai, gidng ciy trong, chuong trinh may tinh,
tac pham khoa hoc, sang kién, giéng vat nuéi,
thiét ké ki thuat (khoan 2 Diéu 3). Khéi niém
TSTT néu trén mic diu da twong dbi mé rong
song ciing chwra bao quat dugc day du cac

TAP CHI LUAT HOC SO 3/2023

NGHIEN CUU - TRAO POI

loai TSTT c¢6 thé duoe su dung lam tai san
bao dam nhu dir liéu, tén mién, quyén phat
sinh theo hop dong chuyén giao quyén sir
dung d6i twong SHTT (hop dong li-xing)...

Do d6, dé co6 thé khai thac tdi da gia tri
TSTT, khdi niém TSTT can duge hiéu theo
nghia rong nhit 1a cac san pham cua hoat
dong tri tug¢ va cac quyén, loi ich vé tai san
ddi véi cac san pham nay, co thé tri gia bang
tien va co thé chuyén giao trong cac giao
dich dan su.

Ngoai cic dic diém chung cua tai san,
TSTT c6 mot so dic diém riéng biét nhu:
tinh vo hinh, tinh da dang, tinh dac dinh, tinh
thanh khoan thap. Tinh v6 hinh c¢6 nghia 1a
TSTT khoéng ton tai dudi mot hinh thai vat
chat. Tinh da dang thé hién & chd TSTT rét
phong phii vé ching loai, bao gom céc san
phim sang tao (san pham cta hoat dong tri
tug) trong cac linh virc da dang ctia doi song
kinh té-xa hoi nhu van hoc, nghé thuét, khoa
hoc, san xuét nong nghiép, cong nghiép,
thwong mai, ciing nhur cac quyén, lgi ich vé
tai san ddi voi cac san pham nay. Tinh dic
dinh nghia la TSTT thuong dugc tao ra don
chiée, duy nhéit, kho tim kiém tai san clng
loai hodc tuong duong. Con tinh thanh
khoan thip thé hién & viéc TSTT réat kho
dinh gid va kho thanh li. Kho khin trong
dinh gia TSTT la mét trong nhimg rao céan
16n nhét cho viéc dimg TSTT lam tai san bao
dam®. Hon nita, d6i véi TSTT, ddc biét & céc
nudc dang phat trién nhu Viét Nam, thuong
thiéu vang mot thi truéng giao dich TSTT c¢6

* Kieninger E-M (ed) (2020), Security rights in
intellectual property, Springer Nature Switzerland
AG, tr. 4,
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thanh khoan cao, dan dén khé khan trong
viée xur li tai san bao dam 1a TSTT théng
qua phuong thirc ban hoic chuyén giao
quyén sir dung TSTT. Rt it chi thé kinh
doanh quan tim dén viéc mua lai va khai
thac, s dung cac TSTT mang tinh ddc dinh
nhu sang ché, kiéu dang cong nghiép, nhan
hi¢u, trir khi ho 1a déi thu canh tranh tryc
tiép v6i chu s¢ hiru TSTT.

2. Céc thanh t6 ciia khung phép Ii vé
giao dich bio dim bang tai sin tri tué

Trén thé gidi, mo hinh khung phap li vé
giao dich bao dam bang TSTT & cic qudc
gia khac biét chu yéu vé mirc do can thiép,
hé trg ctia nha nude. O Hoa Ky - qudc gia
tién phong vé cho vay c¢6 bio dam bang
TSTT, khung phép li dga trén hai try cot 1a
phap ludt giao dich bao dam hién dai két hop
v6i hé thong bao ho quyén SHTT manh mé.
Trong mo6 hinh Hoa Ky, nha nudc hau nhur
khong can thi¢p vao hoat dong cho vay cb
bao dam bang TSTT ma dé cho thi trudmg tir
diéu chinh, phap luat chira dung rat it céc
quy ché dic thi vé giao dich bao dam bing
TSTT. Trong khi d6, cic nuéc Pong A nhur
Trung Qude, Han Qudc, Singapore ¢ xu
huéng dé cao vai tro chu dong trg cip, hd
trg, thic ddy cta nha nude va xiy dung cac
quy dinh chi tiét, cu thé, dic thi vé giao dich
bao dam bang TSTT'’. Trén binh dién qudc

’ Kieninger E-M (ed), sdd, tr. 6.

' Kono, Toshiyuki, ed. (2017), Security Interests in
Intellectual Property, Springer Nature Singapors
Pte Ltd., tr. 18 - 21; Xem thém: Martin Brassell
(2021), Bdo cdo thuyét trinh tai Hoi thao “Tai
chinh s& hiru tri tu¢”, xem thém: https:/thitruong
taichinhtiente.vn/su-dung-tai-san-tri-tue-de-tiep-
can-nguon-von-phat-trien-36024.html, truy cdp
15/3/2021.
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té, Uy ban Ludt Thuong mai quéc té Lién
hop quée (UNCITRAL) - mét thiét ché co
vai trd quan trong trong tién trinh hai hoa
hod luat tu nham thic day thuong mai xuyén
bién gi¢i nhirng thdp ki qua - cling d@ ban
hanh Phu luc huéng dan vé giao dich béo
dam bang TSTT nam 2010 (bd sung Hudéng
dan lap phap vé giao dich bao dam nim
2007 cua to chirc nay), nham dua ra khuyén
nghi cho cac qudc gia trong xay dyng khung
phéap li thuc day hoat dong cho vay cé béao
dam bang TSTT'".

Qua nghién ciru kinh nghiém cta mot sé
quéc gia di trude va khuyén nghi cua
UNCITRAL, c6 thé rit ra rang khung phap
li vé giao dich bao dam bang TSTT bao gdom
hai tru cot: 1) phap luat vé giao dich bdo
dam va 2) phap luat bao hd TSTT, trong do
cot 16i 1a phap luat bao hd quyén SHTT.
Phap luat vé giao dich bao dam dong vai tro
la nén tang, 1a ludt chung, co ban, cung cip
cic nguyén tic va quy tic phap li diéu chinh
toan bd céc giao dich bao dam béng tai san,
trong d6 c6 giao dich bao dam bang TSTT;
con phap Iuat SHTT dong vai tro luat
chuyén nganh va trong trudéng hop cd mau
thudn giita phap ludt giao dich bao dam va
phéap luat SHTT, phap luat SHTT dugc uvu
tién ap dung'”.

Nhu viy, dé thac day hoat dong cho vay
¢6 bao dam bang TSTT, khung phap li vé
giao dich bao dam bang TSTT can dugc xay

" UNCITRAL (2010), Legislative Guide on Secured
Transactions: Supplement on Security Rights in
Intellectual Property, http://www.uncitral.org/pdf/
english/texts/security-lg/e/10-57126 Ebook
Suppl_SR_IP.pdf, truy cap 15/3/2023.

'* UNCITRAL (2010), tldd, doan 61.
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dung, hoan thi¢n voi hai tru cft dap (mg
nhitng yéu cau sau day:

2.1. Phap luat veé giao dich bao dam
hién dai

Trudce tién, can nhan thirc 10 ra;mg khung
phép li vé giao dich bao dam bang TSTT la
bd phén ctia khung phap li vé giao dich bao
dam & mdi quoc gia. Do d6, mudn thic diy
hoat dong cho vay c¢6 bao dam bang TSTT
thi trude tién phai c6 khung phap i vé giao
dich bao dam tuong d6i hoan thién, tao
thudn lgi cho cac bén giao dich. Li luan va
thuc tién cai cach phap luat giao dich bao
dam trén thé gidi trong miy thap ki gan day
da chimg minh ring mé hinh phap luat giao
dich bao dam hién dai theo khuyén nghi cla
UNCITRAL trong Huéng dan lap phép vé
giao dich bao dam nam 2007 va Ludt mau vé
giao dich bao dam nam 2016 (trén co so
tham khao mé hinh phép luéat giao dich bao
dam cua Hoa Ky) la mé hinh pht hop véi
nén kinh té cac qudc gia trong thé ki XXI, c6
kha nang khai thac t6i da gia tri moi loai tai
san cua cdc doanh nghiép, té chirc, ca nhan
dé sir dung lam tai san bao dam trong céc
hoat dong tai trg von, cap tin dung, trong d6
c6 cac loai tai san méi ndi nhu TSTT'. Mé
hinh phap luat giao dich bao dam hién dai ¢6
cic dic diém chu yéu sau day:

Thir nhat, khong phén biét cac bién phap
bao dam theo hinh thirc, tén goi, ma nhan
dién giao dich bao dam theo ban chét, chire
ning cua giao dich, ton trong toi da su thoa
thuan cua cac bén.

Thir hai, tao diéu kién thuan lgi, dé dang
va it ton kém nhat dé xé4c 1ap giao dich bao

" Kieninger E-M (2020), tldd, tr. 15.
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dam, han ché t6i da nhimg rao can va chi phi
cho viéc xac lap giao dich bao dam.

Thir ba, dam bao tinh cong khai, minh
bach ctia giao dich bao dam, han ché rui ro
cho céc chi thé lién quan bing cac quy dinh
vé xac 1ap hidu luc d6i khang cua bién phap
bao dam véi bén tha ba, yéu cAu bén nhéan
bio dam cong khai hoa quyén lgi ctia minh
trén tai san bao dam. Trong do, dang ki la
phuong thire xac 1ap hiéu luc déi khang véi
ngudi thir ba phd bién nhat, boi né tao co
ché cong khai hod thong tin rong rdi nhat,
don gian nhat vé quyén lgi bao dam, bat ki ai
cling ¢6 thé truy cap vao co s& dit lidu ding
ki va tra ctru thong tin vé tinh trang phap li
cua tai san bao dam.

Thit twr, quy dinh rd rang, chi tiét, toan
dién vé thir tu wu tién gira bén nhan baio
dam va cic chu thé c6 quyén, loi ich xung
dot vai bén nhan bao dam dé nang cao tinh
co thé du doan trude cia giao dich bao dam;
trong d6, quy tic chung, co ban nhit dé xdc
dinh th{r tur wu tién gitra cac bén cling nhén
bao dam la quy tic wu tién theo thoi diém
dang ki hodc thoi diém xac lap hidu lyc déi
khang véi nguoi thir ba.

Thit nam, xay dung hé théng quy dinh
chat ché, déy du va tao diéu kién thuan lgi
cho bén nhan bao dam chu déng xr li tai san
bao dam mét cach hiéu qua, nhanh chong
nhung dam bao khong din dén lam quyén,
khong anh huéng dén trat tu cong cong,
dong thoi bao vé quyeén loi chinh déng cua
bén bao dam va céac bén thir ba c6 lién quan.

M0 hinh trén duge ap dung dbi véi cac
loai tai san bao dam la dong san, bao gdm
dong san htru hinh va dng san vé hinh.
Kinh nghiém cia Hoa Ky cho thiy, mot
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khung phap 1i hién dai vé giao dich bao dam
bang dong san néu trén s& c6 kha ning diéu
chinh hi¢u qua céc giao dich bao dam lién
quan dén cac loai tai san méi trong nén kinh
té tri thie, kinh té s6. Cdc chu thé trén thi
truong ¢6 thé dwa vao khung phap 1i do dé
xac 1ap, thuc hién cac giao dich bao dam
bang TSTT, khéng phai lo ngai vé viéc giao
dich ciia minh phai goi tén la cdm cb hay thé
chip hay lo ngai viéc TSTT cé thé duogc
dung lam tai san bao dam hay khong.

Pé khuyén khich ciac bén xéc lap giao
dich bao dam bé’mg TSTT, bén canh viéc
hoan thién phap luat vé giao dich bao dam
noi chung, can xay dung mot ) quy dinh cu
thé vé giao dich bao dam bang TSTT dé cic
bén trong giao dich an tim vé mat phép li,
nhu: xac dinh r6 pham vi TSTT duge dung
dé bao dam, hiéu lyc dbi khang cia bién
phap bao dam véi bén thir ba, thir ty vu tién
gitra cac chu thé cing c¢6 quyén, lgi ich trén
tai san tri twé duoge dung dé bao dam, xir li
tai san bao dam la TSTT v.v..

2.1.1. Tai san tri tu¢ dugc dung lam tai
san bao dam

Nhu trén da dé cép, mé hinh phap luat
giao dich bao dam hién dai cho phép cac bén
khai thac tdi da gia tri ciia moi loai tai san dé
dua vao giao dich, trong d6 bao gom TSTT.
Tuy nhién, dé khién cac chu thé yén tam
giao dich, nhét 1a & cac quéc gia da ton tai
trong mot thoi gian dai tu duy bao cép, thoi
quen cho su cho phép ctia Nha nude nhu ¢
Viét Nam, phap luat cén khing dinh 1o
TSTT c6 thé duge dung lam tai san bao dam.
Quy dinh nay ciing s€ gilp bén cho vay ciing
nhu bén c6 nhu cau tiép can von déu nhin
thirc 16 rang bén canh céc loai tai san bao
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dam truyén thong, ho con c6 thé khai thac
mot nguf”m tai san bao dam maéi quan trong
khac 1a TSTT va nha nudce chinh thirc thira
nhan loai tai san nay trong cac giao dich bao
dam. Tuy nhién, dé hudng dan r& rang hon
cho céc chu thé giao dich, phéap luat khong
nén chi dimg lai & quy dinh chung vé viéc
TSTT ¢6 thé duogc dung lam tai san bao dam,
ma cén dién giai, dua ra vi du cu thé (nhung
khong gi6i han) nhimg loai TSTT nao ¢6 thé
dua vao giao dich bao dam.

O mot sé quoc gia (ché“ing han nhu Trung
Quéc), bén cho vay thuong chi nhdn bao
dam bing nhimg TSTT da duge dang ki dé
han ché rui ro'*. Tuy nhién, kinh nghiém Hoa
Ky cho thdy, pham vi TSTT c6 thé sir dung
lam tai san bao dam cang rong thi cac bén
cang c¢6 kha nang khai thac gia tri cua loai tai
san nay. Viéc giéi han & cac loai doi twong
quyén SHTT da dugc cip van bing bao ho c6
thé khién cho kha nang tiép can tin dung cua
cac doanh nghiép sang tao bi thu hep, hon
nira ¢6 nhiéu loai TSTT chua dugc dang ki
xac lap quyén hodc khong thuge dién dang ki
nhung van ¢6 gia tri 16n nhu séng ché chwa
dugc cip bing doc quyén, nhan hiéu chua
dugc dang ki, bi mat kinh doanh, dix li¢u...

Mo hinh phép luat giao dich bao dam
hién dai cho phép bao quat dugc toan bd cac
loai TSTT, ké ca da dang ki hay chwa ding

" Céc diéu 440, 444 Bo luat Dan sy Trung Qudc ndm
2020 (co hiéu lyc tr ngay 01/01/2021),
http://english.www.gov.cn/archive/lawsregulations/
202012/31/content_WS5fedad98c6d017257694300
5.html, truy cép 15/3/2023; Xem thém: Patent and
Trademark Pledge Financing in China Gains the
Largest Increase in the 13th Five-Year Plan Period,
https://english.cnipa.gov.cn/art/2021/3/9/art_1340
157495.html, truy cap 15/3/2023.
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ki, dugc bao ho quyén SHTT hay khong
thugc pham vi bao hé quyén SHTT (nhung
van c6 gia tri kinh t& I6n nhu dir lidu, tén
mién...). M6 hinh nay chira dung cic quy
dinh thoéng thoang vé pham vi tai san bao
dam (bao gém ca tai san hién c6 va tai san
hinh thanh trong twong lai), vé mé ta chung
tai san bao dam, vé tai san phai sinh tir tai
san bao dam (proceeds)”. Nho do, cac bén
trong hop dong bao dam c6 thé mé ta tai san
bao dam & mirc rong tdi da, dé khong bo lot
bét cir tai san nao. Ngoai cac TSTT dé dang
nhan biét nhur bing doc quyén sang ché, kiéu
dang cong nghi¢p da dang ki, nhan hi¢u da
dang ki, con rit nhiéu loai tai san khac c6 thé
dugc dung lam tai san bao dam nhu cong
nghé dang phét trién, cdc don ding ki xéc
lap quyén SHTT dang chd xir li, cac loai
quyén SHTT duge xac lap theo co ché ty
dong khong cin dang ki, phan mém, tén
mién, co so dir liéu, cac quyén tai san phat
sinh tir hop dong li-xing ma bén bao dam ki
két véi bén thir ba'®, quyén nhan s6 tién boi
thuong tir cac vu kién xdm pham quyén
SHTT ctia bén bao dam v.v.."” Nhu viy, cac
TSTT duge ding lam tai san bio dam rit da
dang, phong phii, bao gom ca tai san hién c6
va tai san hinh thanh trong tuong lai, tai san
bao dam gdc va tai san phai sinh tir tai san
bao dam gbc (proceeds). TSTT duogc ding
dé bao dam ¢6 thé duge mo ta cu thé (véi
danh muc liét ké trong phu luc hop dong bao

" UNCITRAL (2010), sdd, doan 113.

% Quyén tai san phat sinh tir hop dong li-xing ¢ thé
la quyén sir dung d6i tugng SHTT cuaa bén dugc
cép phép - licensee hodc quyén yéu cau thanh toan
phi str dung (royalty) cua bén cép phép - licensor,

' UNCITRAL (2010), sdd, doan 93 - 94.
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dam tinh dén mot thoi diém cu thé) két hop
véi mo ta chung dé du liéu nhimg bién dong
vé tai san bao dam s& phat sinh trong twong
lai ma cac bén khong phai ki lai hop dong
bao dam.

2.1.2. Hiéu lyc d6i khang cua bién phap
bao dam vai bén thir ba

TSTT la tai san v6 hinh, nén phuong
thirc phit hop nhit dé xac lap hiéu luc déi
khéng voi bén thir ba la dang ki bién phap
bio dam (ding ki quyén lgi bao dam) dé
cong khai hoa théng tin vé bién phap bao
dam d6 cho tat ca cac bén thir ba va xac lap
quyén wu tién cta bén nhin bao dam. P6i
véi giao dich bao dam bang dong san thong
thuomg, dang ki tai co quan dang ki giao
dich bao dam la phuong thirc phé bién, don
gian va hiéu qua nhat dé xéac lap hiéu luc dbi
khang véi bén thir ba.

Tuy nhién, phap luit mot sé6 nuwéde nhu
Trung Qudc quy dinh bén nhin bao dam
bang quyén SHTT (d6i voi sang ché, nhin
hiéu, quyén tac gia) dang ki quyén lgi bao
dam tai co quan SHTT tuong g chir khong
phai tai co quan dang ki giao dich bao
dam'®, M6 hinh nay hién réat thanh cong trén
thuc té & Trung Qudc, tuy nhién né co ca
mat tich cuc va han ché. Uu diém cua viéc
ding ki tai co quan SHTT la nha nuéc c6 thé
kiém soat, théng ké duoc sb lwgng giao dich
bao dam bang TSTT dé c6 chinh sach quan
li phti hop va thic day céc giao dich nay.
Hon nira, co quan SHTT di ¢ sin co so dir
liéu vé dang ki quyén so hiru, dang ki hop

" Patent and Trademark Pledge Financing in China
Gains the Largest Increase in the 13th Five-Year
Plan Period, https://english.cnipa.gov.cn/art/2021/
3/9/art 1340 157495 html, truy cip 15/3/2023.
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ddng chuyén nhugng, hgp dong chuyén giao
quyén sir dung doéi tugng SHTT nén c6 thé
bo sung dir liéu vé giao dich bao dam bang
quyén SHTT, tao nén co s& dir liéu tap trung
vé tinh trang phéap li cia TSTT dé cac bén
lién quan c6 thé dé dang tra ctru. Tuy nhién,
han ché ciia co ché nay la bén nhin bao dam
sé phai dang ki ¢ nhiéu co quan khac nhau
dé xac lap hiéu luc d6i khang voi bén thir ba,
boi cac dbi twong SHTT khéc nhau dugc
quan 1i boi cic co quan khac nhau va dang ki
giao dich bao dam tai co quan SHTT chi co
thé thuc hién duoc d6i vai cac loai TSTT co
ton tai co ché dang ki nhu quyén tac gia,
sang ché, nhan hiéu, kiéu dang cong nghiép
V.V., ¢on ddi véi cac loai TSTT khac, bén
nhin bao dam van phai ding ki tai co quan
dang ki giao dich bao dam. Piéu do6 sé tao
nén sur phan tan trong co s& dir liéu vé giao
dich bao dam, khién cho bén nhian bao dam
khi muén kiém tra thong tin vé tai san cua
bén bao dam phai tra ctru nhiéu co so dir liéu
khac nhau, lam tang chi phi giao dich. Do
d6, mé hinh téi wru vin nén 1a dang ki tip
trung tai co quan ding ki giao dich bao dam
va c6 thé van duy tri co ché ding ki ty
nguyén tai co quan SHTT nhung diy khong
nén la co ché bit budc dé xac lap hiéu lyc
dbi khing cua bién phap bao dam vai bén
thir ba, nhim tranh sy chdng chéo vé chic
nang, nhiém vu giira cic co quan va dé giam
chi phi giao dich cho céc bén"’.

2.1.3. Thir tur wru tién va xir i tai san bao dam

Thir ty wvu tién trong giao dich bao dam
bing TSTT van tudn theo cic quy tic chung
vé xéac dinh thir tu vu tién nhu déi voi giao

' UNCITRAL (2010), sdd, doan 133.
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dich bao dam thong thuong, vi du: nguyén
tic uu tién bén dang ki trudce (first to file).
Tuy nhién, mot diém dic thu trong giao dich
bao dam bang TSTT ma phép luit cin giai
quyét 1a dam bao quyén lgi cua bén nhan
chuyén giao quyén st dung TSTT (bén duoc
cap phép - licensee). Li¢u bén dugc cap phép
c6 thé tiép tuc st dung TSTT theo hgp dong
li-xang hay bi dot ngot cham dat quyén sir
dung nay khi TSTT bj xur 1i? Vi duy, A la cha
sO htru mot bfmg sang ché co gia tri 1on, A ki
hop déng li-xang, chuyén giao quyén sur
dung sang ché d6 cho B va thu phi sir dung
sang ché tir B. Sau d6, A ¢6 nhu cau tiép can
von va dd dung quyén SHTT dbi véi sang
ché 1am tai san bao dam dé vay von tir C. A
khong tra dugc ng cho C, dan dén viéc C xir
li quyén SHTT cua A dé thu hdi ng, trong
trudong hop do, B van phai duoc tiép tuc sur
dung séng ché, quyén cua B phat sinh tir hop
dong li-xang khong bi cham dit.

Dao ludt vé Giao dich bao dam clia Hoa
Ky (Quyén 9 B luat Thuong mai théng nhat
- UCC., ban sira di nim 2001) da bod sung
quy tic phap li dac thu vé thir ty wu tién
trong trudong hop xung dot quyén loi giita
bén nhéan bao dam va bén duoc cap phép sir
dung quyén SHTT. Piéu 9-321 UCC quy
dinh bén dugc cip phép khong doc quyén
(non-exclusive licensee) trong dicu kién
thuong mai binh thuong (in the ordinary
course of business) sé khong chiu sy rang
budc boi quyén loi bao dam trén TSTT ma
minh duoc cip phép sir dung, ké ca khi bién
phip biao dam di phat sinh hiéu luc déi
khang véi bén thir ba. UNCITRAL ciing dua
ra khuyén nghi tuong tu cho cic qubc gia
khi xdy dung quy dinh ddc tha vé thir ty wu
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tién trong giao dich bao dam bing TSTT.
Muc tiéu cia quy dinh nay la nhim bao vé
bén duge cap phép, bén nay ¢ ki vong hop
li ring khi da ki két hop dong li-xang, ho
phai ¢6 quyén sir dung déi tugng SHTT mot
cach 6n dinh, binh thuong, ma khong bi dot
ngdét chim dit boi cac chi ng ¢6 bao dam
clia bén cip phép. Véi sy bao dam nhu vy,
cic bén co thé an tdm xéc lap va thuc hién
cic hop dong li-xang dé khai thac, thuong
mai hoa tai san tri tué mot cach hiéu qua.

2.2. Phap ludt bao hé tai san tri tué ddy
du, co hiéu luc, hiéu qua

Tru cot thir hai trong khung phap i vé
giao dich bao dam bang TSTT la mot hé
thong phép ludt bao ho TSTT day du, co kha
nang bao v¢ chu s¢ hiru tai san mot céch co
hiéu lue, hiéu qua, trong dé, c6t 15i 1a phap
lut vé bao hd quyén SHTT. Tinh diy du, c6
hi¢u lue, hiéu qua cua phap luat vé bao ho
quyén SHTT dugc thé hién & hai tiéu chi cha
dao 1a “tinh ddy du™ caa hé thong phap ludt
vé SHTT va “tinh hidu qua” ctia hé théng thi
hanh phap luat vé SHTT. Theo d6, hé thong
SHTT phai 1a hé théng “ddy du”, nghia la
bao h day du cac déi twong quyén SHTT,
dong thoi bao dam diy du s bao ho céc
quyén SHTT d6 vé ndi dung, pham vi va
thai han trong méi quan hé véi loi ich cua xa
hoi; mat khac phai 1a hé thong bao dam tinh
“hi¢u qua”, nghia la cac quy pham phap luat
phai hop li, kha thi, quyén SHTT phai duoc
bao vé¢ thuc thy, moi hanh vi xdm pham
quyén SHTT phai dugc phéap ludt xir li mot
cach nhanh chong, kip thai, cong bang”'.

% UNCITRAL (2010), sdd, doan 195 - 196.
! Nguyén Hiru Can (2021), “Chét lugng ciia hé théng
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3. Thue trang khung phap li vé giao
dich bio dam béng tai sin tri tu¢ & Viét Nam
3.1. Phap ludt vé giao dich bdo dim

Nhin chung, phap luit vé giao dich bdo
dam hién hanh cua Viét Nam da tuong doi
déy du va thuan lgi cho viéc xac lap, thyc
hién cac giao dich bao dam bing tai san tri
tué. Trong hai thap ki gin ddy, cic nha lam
ludt Viét Nam da tich cuc tham khao va tiép
thu thong 18 t6t cia qubc té dé xay dung va
hoan thi¢n phap luat vé giao dich bao dam,
tr By luat Dan sy (BLDS) nam 2005, Nghi
dinh sé 163/2006/ND-CP vé giao dich bao
dam dén BLDS nam 2015 va gan day la
Nghi dinh $6 21/2021/ND-CP cua Chinh phu
ngay 19/3/2021 quy dinh thi hanh BLDS vé
bao dam thuc hién nghia vu (sau day goi tat
la Nghi dinh s6 21/2021/ND-CP). Mic du
phap ludt giao dich bao dam cua Viét Nam
van dua trén cach tiép can truyén thong vé
phén biét cac bién phap bao dam nhung timg
bude da tiép thu hat nhan hop li cia mé hinh
phap luat giao dich bao dam hién dai theo
khuyén nghi cia UNCITRAL.

BLDS nim 2015 va Nghi dinh sé
21/2021/NB-CP déu quy dinh pham vi tai
sin bao dam rit rong: Tai san ding dé bao
dam thyc hién nghia vu bao goém ca tai san
hi¢n co va tai san hinh thanh trong tuong lai
(khoan 1 DPiéu 8 Nghi dinh). Nghi dinh ciling
did bude diu thira nhan “tai san phai sinh tir
tai san bao dam” véi viéc danh mot diéu quy
dinh riéng vé “bién dong vé tai san bao
dam”, trong do liét ké cac truong hop tai san

5o hiru tri tué & Viét Nam so véi mot sé nudc
ASEAN", Tap chi Khoa hoc va Cong nghé Viét
Nam, s6 142, tr, 29, https://vjol.info.vn/index.php/
khen/article/view/54778/45389, truy cdp 15/3/2023,
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bao dam cé sy bién dong vé mat vt li hay
phap li thi tai san phai sinh tir tai san bao
dam ciing 12 tai san bao dam (Piéu 21). Nghi
dinh cting lam r6 pham vi TSTT duoc diung
lam tai san bao dam”

Vé mé ta tai san bao dam, phi hop vdi
khuyén nghi cia UNCITRAL, BLDS nim
2015 cho phép “tai san bao dam c6 thé dugc
mo ta chung nhung phai xic dinh duoc”
(khoan 2 Diéu 295). Cu thé hoa diéu nay,
Nghi dinh s6 21/2021/ND-CP quy dinh viéc
mo ta tai san bao dam do cac bén thoa thuan
va dat ra rat it yéu cau bat budc déi véi cac
bén trong viéc mé ta tai san bao dam (Diéu 9).

3.2. Phap ludt so hiru tri tué, chuyén
giao cong nghé va cac quy dinh phap ludt
khac co lién quan

Phap luat Viét Nam hién hanh bao hg
twrong déi day du cac loai ddi tugng quyén
SHTT, bao gém quyén tac gia va quyén lién
quan, quyén s& hiru cong nghiép, quyén déi
vGi gidng cdy trong. Phap ludt quy dinh o
cac diéu kién bao ho d6i véi timg loai déi
tuong quyén SHTT, co ché xic lap quyén,
ndi dung va cha thé quyén, gidi han quyen,
co ché thuc thi quyén va cac ché tai doi véi
hanh vi xam pham quyén SHTT. Theo cic
tiéu chi va thang do phd bién cua quéc té,

* piéu 14, Piéu 17 Nghi dinh sé 21/2021/ND-CP
quy dinh: Chi s& hiru quyén tai san phat sinh tir
quyén s& hiru tri tu¢, cong nghé thong tin, hoat dong
khoa hoc, cong nghq duoc dung quyt.n tai san déi
véi d6i tugng quyén tac ma, quyen hcn quan, quyen
SO eru cong nghaep quyén ddi véi gidng cay trong;
quyén s hiry, quyén sir dung két qua nghién ciru
khoa hoc, phit trién cong nghé, chuyén giao cong
nghé; quyén khic tri gia duoc bing tién phat sinh tir
quyén s& hivu tri tué, cong nghé thong tin, hoat dong
khoa hoc, cong nghé dé bao dam thyc hién nghia vu.
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Viét Nam dugc xép hang 2/6 nudc ASEAN
dién hinh, chi ding sau Singapore, xét vé
tinh ddy du cta hé thong phap luat SHTT;
tuy nhién, tinh hiéu qua cua hé thong thuc
thi phap luat SHTT con khé thip, ding thi
5/6 nuéc ASEAN dién hinh, chi trén Thai
Lan va thap hon dang ké so v&i Singapore
va Malaysm”

Tuy Luat SHTT khong c6 quy dinh nao
vé viée sir dung TSTT trong giao dich bao
dam nhung Luft Chuyén giao c6ng nghé
nam 2017 va Nghj dinh sé 76/2018/ND-CP
ngay 15/5/2018 cua Chinh phu quy dinh chi
tiét va huéng dan thi hanh mot sd diéu cua
Lufit Chuyén giao cong nghé da budc dau dé
cip van dé nay”*, Theo céc van ban trén, ba
nhom ddi tugng c6 thé duge dung lam tai
san bao dam bao gv:;)m25

Mot la, quyén so hiru, quyén sir dung két
qua nhiém vu khoa hoc va cong ngh¢ co6 thé
xéc dinh duge gia tri 1a quyén tai san;

Hai la, quyén s& hiru, quyén sir dung doi
tugng SHTT theo quy dinh cua phap luat
SHTT c6 thé xac dinh duoc gid trj 1a quyén
tai san;

Ba la, quyén khac phat sinh tir két qua
nhi¢ém vu khoa hoc va cong nghé, d6i tuong

* Nguyén Hiru Cin (2021), tidd, tr. 31-32.

# Khoan 3 Piéu 35 Ludt Chuyén giao cong ngh¢ nam
2017 quy dinh Quy phat trién khoa hoc va cong
nghé, Quy d6i mdi cong nghé qudc gia, 1o chire tin
dung dugc nhin céc logi quyén tai san nhu quyén
sé hiru, quyén sir dung, quyén khéc phat sinh tir két
qua nghién ciru khoa hoc va phat trién cong nghé,
d6i tuong s& hiru tri tué dé bao dam cho giao dich
vay von dau tu cho cac du an khoa hoc va cong
nghé, khoi nghiép sing tao, phat trién san xuét,
kinh doanh tir két qua nghién ctru khoa hoc va phat
trién cong nghé.

¥ Khoan 1 Diéu 11 Nghi dinh s6 76/2018/ND-CP.
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SHTT theo quy dinh ctia phap ludt c6 thé
xac dinh dugc gia tri 1a quyén tai san.

Nhu vay, TSTT duge dung lam tai san
bao dam bao gom ca cac ddi tugng duge bao
ho quyén SHTT va cic d6i twong khéc
khong dugc bao ho quyén SHTT nhung phai
thoa man diéu kién bat bude 1a “co thé x4c
dinh duoc gia tri”, tic la phai thong qua
khau dinh gia.

Phap luat Vi¢t Nam hién nay cling da cé
cic quy dinh vé dinh gia TSTT tiém cén
thong 1& qudc té, bao gom Thong tu sé
04/2016/TT-BTC ngay 07/01/2014 cua Bo
Tai chinh ban hanh Tiéu chuan tham dinh
gid s6 13 thim dinh giad tai san vo hinh,
Thong tu lién tichsé 39, Thong tu s
10/2019/TT-BTC cua B§ Tai chinh hudng
dan viéc xac dinh gia tri tai san la két qua
cua nhiém vy khoa hoc va cong nghé sir
dung vén nha nude.

3.3. Uu diém va han ché cia khung phdp
li hién hanh vé giao dich bao dam bang tai
san tri tué

Co thé thiy, Viét Nam di c6 khung phap
li kha day du va thuan lgi cho giao dich bao
dam bang TSTT. Phap luat giao dich bao
dam cua Viét Nam khong han ché viéc sir
dung TSTT lam tai san bao dam. Phap luat
SHTT hién hanh khéng quy dinh cu thé vé
dang ki giao dich bao dam bang TSTT phai
thue hién tai co quan SHTT nén bén nhén
bao dam & Viét Nam hoan toan c6 thé ding
ki tai co quan déng ki giao dich bao dam nhu
dbi voi cac ddng san khac. Trén thuc té, da co
mot s6 hop dong thé chap quyén SHTT duoc
xdc 1ap va dang ki bién phap bao dam tai co
quan dang ki giao dich bao dam, dugc toa én
cong nhén va cho phép bén nhan thé chap xir
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li tai san bao dam’®. Tuy nhién, khung phap
li vé giao dich bao dam bang TSTT cua Viét
Nam con nhimg han ché sau day:

Thir nhdt, phap luat vé giao dich bao
dam Viét Nam hién nay dya trén nén tang
cac quy dinh vé bao dam thuc hién nghia vu
trong BLDS dugc xay dung theo cich tiép
can truyén thong (phan biét giira cac bién
phép bao dam) va sau d6 dugc cu thé hoa &
cip d6 nghi dinh. V&i pham vi diéu chinh
rong, BLDS khong thé quy dinh chi tiét moi
van dé vé giao dich bao dam, trong khi do,
c¢6 nhitng van dé khong thé giai quyét duoc
bang nghi dinh, ma phai & cip d6 mot vin
ban luit chuyén nganh dé dam bao su déng
bo voi cac luat khac va néu can thiét phai
stra d6i cac luat khac nhu Luat Pha san, Luat
Thi hanh an déan su, Bo luat T tung dan sy.
Ching han, vin dé xéc lap, thuc hién giao
dich bao dam, xir li tai san bao dam, nhat 1a
v6i nhimg loai tai san dic thu, van dé thir tu
uu tién gitra cac chu thé lién quan trong giao
dich bao dam. Viét Nam hi¢n chua c6 ludt
riéng vé giao dich bao dam véi quy ché phap
li riéng cho tai san bao dam la dong san.
Phap ludt giao dich bao dam & Viét Nam
hién nay ap dung cho tat ca cac loai tai san
bao dam, bao gbm ca dong sin va bt dong
san, trong khi dong san la loai tai san hét sirc
da dang, nang djng, bén canh dong san hiru
hinh con c6 cac dong san vo hinh nhu TSTT
nén can quy ché phap li khac biét, thong
thoang, linh hoat hon. Do tinh chit dic tha

% Xem Ban 4n s 31/2021/KDTM-ST ngay 27/5/2021
cia Toa an nhdn dan huyén T, thanh phé H vé
tranh chip hop dong tin dung, https:/thuvienphap
luat.vn/banan/ban-an/ban-an-31202 1 kdtmst-ngay-
2705202 1-ve-tranh-chap-hop-dong-tin-dung-2013
70, truy cap 15/3/2023.
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cua bat dong san, phap luat vé giao dich bao
dam bing bat dong san & cac qudc gia déu
kha “bao thu”, chat ché vé hinh thire, tir khau
xac 1ap giao dich bao dam dén xir li tai san
bao dam. Vi vay, xu huéng xay dung luat
riéng vé giao dich bao dam bang dong san c6
kha nang bao quat cac loai dong san vo hinh
méi ndi trong nén kinh té nhu TSTT, tai san
s6... dang ngay cang phd bién trén thé gidi
hién nay, vi du nhu Canada”’, Australiazs,
New Zealand®, Philippines™...

Thir hai, Luat SHTT chua ghi nhdn chu
thé quyén SHTT c6 thé sir dung TSTT trong
giao dich bao dam, ma véan dé nay chi duoc
dé cap trong Luat Chuyén giao cong nghé,
Nghi dinh sé 21/2021/ND-CP vé bao dam
thuc hién nghia vu va Nghi dinh s6
76/2018/ND-CP huéng din thi hanh Luat
Chuyén giao cong nghé. Trén thuc té, cic
chu thé tao 1ap va ndm giir TSTT it khi chi
y, tham chi khong biét dén cic quy dinh
phap luit vé giao dich bao dam va nguoc lai,
céc chu thé truyén thong trong giao dich bao
dam (bén cho vay va bén vay) ciing hiém khi
biét dén cac quy dinh phép ludt va thyuc tién

¥ Cac bang ¢ Canada déu ban hanh Luit vé giao dich
bao dam bing dong san (Personal Property Security
Act) theo khudn méu ctia Quyén 9 UCC trong khoang
thori gian tir nam 1990 dén 2002.

* Australia ban hanh Ludt vé Giao dich bio dam
bing dong san nam 2009, https://www.legislation.
gov.au/Details/C2018C00093, truy cap 15/3/2023.

¥ New Zealand ban hanh Luét vé Giao dich bao dam
bfmg dong san nam 1999, http://www.legislation.
govt.nz/act/public/1999/0126/60.0/DLM45900.html,
truy cip 15/3/2023.

" Philippines ban hanh Ludt vé giao dich bao dam
biang dong san nam 2017, http:/www.official
gazette.gov.ph/downloads/2018/08aug/20180817-
RA-11057-RRD.pdf, truy cap 15/3/2023.
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vé SHTT'. DPay la rao can lon veé nhan thuc,
khién cho cac bén cho vay ciing nhu céc chu
thé ndm gitt TSTT ¢6 nhu ciu vay von dudng
nhu kho tim gip nhau. Diéu nay khong chi
xay ra ¢ Viét Nam ma ngay ca ¢ Hoa Ky -
quéc gia tién phong trong hoat dong cho vay
c6 bao dam bang TSTT, theo mdt nghién
ctru, chi ¢6 4 trong tong s6 gan 6.000 ngan
hang & Hoa Ky chuyén sau vé linh vyc tai
trg von c6 bao dam bing TSTT cho cic
doanh nghiép trong linh vuc cong nghé, khoi
nghiép sang tao, con lai cac ngan hang khac
dii van nhén bao dam bing TSTT nhung chi
vGi tinh chét 1a mot phan trong khoi tai san
bao dam chung cua doanh nghiép bén canh
céc tai san khac nhu bat dong san, may moc
thiét bi, hang ton kho...*

Thir ba, phap luat hi¢n hanh chua c6 quy
dinh cu thé vé giao dich bao dam bing TSTT
nhu: ¢6 can ding ki giao dich bao dam bang
TSTT tai co quan quan li nha nudc vé
SHTT, giai quyét cac truong hop phat sinh
khi vin bing bao hd bi dinh chi, chdm dut
hay huy bo hiéu lyc trong thoi gian quyén
SHTT dugc dung dé bao dam, thir ty wu tién
giira bén nhdn bao dam bang TSTT va céc
bén lién quan, xr 1i tai san bao dam la TSTT
theo phwong thirc nao 1a phit hop nhit... Cac
t6 chirc tin dung thuong c6 tam li chd doi
quy dinh chi tiét, cu thé tir co quan quan li
nha nudce, trong khi do, chua c6 sy vao cude
chi dong, su phdi hop, két ndi giira cac co
quan hiru quan nhu Ngan hang Nha nudc,

! Lwong Vin Thudong, Nguyén Minh Ngoc (2021),
*“Khai thdc tai san tri tu¢ thanh cong cu tai chinh:
Nhimng ggi mé vé khung chinh sdch tai Viét Nam”,
Tap chi Khoa hoc va cong nghé Viét Nam, s6 11, tr. 11.

* Xuan-Thao Nguyen (2020), “Lending Innovations”,
Brooklyn Law Review, Vol. 86: 1, tr. 144 - 147,
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Bo Tu phéap, B Khoa hoc va Cong nghé dé
dua ra cic quy dinh huéng din, tao sy an
tam cho thij truéng™.

Thir tw, phap luat SHTT cua Viét Nam
méc du kha dﬁy du va tiém cén chuin muc
qudc té nhung thuc thi quyén SHTT lai la
khiu yéu nhat, lam giam sat dang ké gid tri
cua TSTT,

4. Mt s6 kién nghi hoan thién khung
phap li vé giao dich bio ddm bing tai sin
tri tué¢ & Viét Nam

Trén co s& md hinh khung phap li vé
giao dich bao dam bfing tai san tri tué va
thuc trang khung phap li nay ¢ Viét Nam, co
thé dura ra mét s6 kién nghi sau day:

M@t la, tiép tuc hoan thién phéap luat vé
giao dich bao dam, tién téi xay dung luat vé
giao dich bao dam, cha trong quy ché phap li
riéng vé giao dich bao dam bing dong sdn,
trong d6 ¢o TSTT, theo hudng tiép can hién
dai cia UNCITRAL. B6 sung céc quy dinh
cu thé hon vé dang ki giao dich bao dam, thir
tw wu tién gitra bén nhan bao dam bing
TSTT va bén dugc cap phép sir dung, vé xir
li tai san bao dam theo phuong thic bén
hodc khai thac thuong mai ddi véi TSTT.

Hai la, dé ning cao nhan thirc cla céac
chi thé co lién quan, khuyén khich ho sir
dung TSTT trong giao dich bao dam, bén
canh cdc quy dinh trong phap ludt vé giao
dich bao dam, ciing can quy dinh trong Luat

% Ha Anh (2021), Thé chap quyén so hitu tri wé dé

vay von, https:/diendandoanhnghiep.vn/the-chap-
quyen-so-huu-tri-tue-de-vay-von-196179.html,
Anh Ta (2021), “Thao géng” cho tai san bao dam
la san pham tri tué, https://vneconomy.vn/thao-
gong-cho-tai-san-bao-dam-la-san-pham-tri-tue-202
10416172300954.htm, truy cdp 15/3/2023.

** Nguyén Hiru Cén (2021), tldd, tr. 32.
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SHTT vé viée TSTT c6 thé duge sir dung
1am tai san bao dam dé vay vén (twong tu nhur
quy dinh vé cho phép gop vén b?mg quyf"‘:n
SHTT trong phap luat doanh nghiép)™.

Ba la, m¢ rong pham vi céac loai TSTT
¢6 thé sir dung 1am tai san bao dam nhung ¢6
huéng dan cu thé hon vé tai san bao dam la
cac TSTT phd bién, duoc dang ki nhu bing
sang ché, nhan hiéu, quyén tac gia. Pay la
cic loai TSTT ma co quan quan 1i SHTT ¢6
thé niam giit thong tin day du, cap nhat vé
tinh trang phép 1i cta tai san. Do d6, dbi vi
cac loai tai san nay, khi sir dung lam tai san
bao dam, c6 thé yéu cau dang ki tai ca hai co
quan (co quan dang ki giao dich bao dam
bing dong san va co quan SHTT) va cé su
két ndi, chia sé dit liéu gitra hai co quan noi
trén. C6 thé tham khao kinh nghiém cua
Trung Qubc vé vin dé nay. Tir nam 2010,
sdu co quan trung wong cia Trung Qudc
gdm B0 Tai chinh, Bd Cong nghiép va Cong
nghé thong tin, Ngan hang Trung wong, Co
quan diang ki sang ché, Co quan diang ki
nhin hiéu va Co quan dang ki quyén tac gia
da ban hanh mét vin ban huéng din chung
vé ddy manh sy phét trién cta giao dich bao
dam bang TSTT nhim hd trg cac SME*®. Co
quan SHTT Trung Qudc (China National
Intellectual Property Administration - CNIPA)
tham gia rét tich cuc vao viéc xdy dung thé
ché cho hoat dong cho vay c6 bao dam bing
TSTT, véi viée ban hanh cic quy dinh vé

¥ Piéu 34 Ludt Doanh nghiép nam 2020.

% Notice on Strengthening the Intellectual Property
Pledge Financing and Evaluation Management to
Support the Development of Small- and Medium-
sized Enterprises (8/12/2010), http://www.lawinfo
china.com/display.aspx?lib=law&id=8460&CGid=,
truy cap 15/3/2023.
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ding ki giao dich bao dam bing nhan hiéu,
quyén tac gia va bing sang ché vao nim
2010. Quy dinh vé dang ki thé chip bing
sang ché (Measures for the Registration of
Pledge of Patent Rights) dugc CNIPA sira doi
vio cudi nam 2021, theo d6, dang ki co thé
thue hién qua nén tang tryc tuyén tai CNIPA,
v6i thoi gian xem xét ho so 1a 5 ngay déi véi
hd so gidy va 2 ngay lam viéc dbi v6i ho so
truc tuyén. Trong thoi gian bang séng ché
dugc thé chap, CNIPA c6 nghia vu thong bdo
ngay cho bén nhan biao dam vé viéc bang
sing ché bi tuyén bd hiy bo hiéu lrc hoic
cham dat higu lyc, vé viéc bén bao dam
khong ndp phi duy tri hiéu lic cua bang sang
ché trong thoi han hodc ¢6 yéu ciu dinh chi
hiéu luc cua bé'mg sang ché tir phia toa an...”’

Bén la, hoan thién phéap luat SHTT, nhit
la nang cao hiéu lyc, hiéu qua thuc thi, bao
vé quyén SHTT dé bao toan va ning cao gia
tr1 cua TSTT, tao su an tdm cho bén nhéin
béo dam bang TSTT.

Bén canh viéc hoan thién khung phap Ii,
can c6 cic giai phap dong bé khéc nhu ¢
chinh sich hé trg manh mé tir phia Nha
nudce, ké ca tro cﬁp vé 1ai suat, vé dinh gia
TSTT, két ndi giita bén cdp von va bén ¢
nhu cau vay von, phat trién dich vu bao hiém
TSTT v.v..*® dé timg budc tao lap mot thi
truomg TSTT, trong d6 ¢6 thi truong cho vay
¢6 bao dam bang TSTT./.

¥ China amended measures for registration of pledge
on patent rights, https://www.lexology.com/ library/
detail.aspx?g=8a87547a-th24-4dab-9635-3 1 ebfdf
bf132, truy cap 15/3/2023.

* Patent and Trademark Pledge Financing in China
Gains the Largest Increase in the 13th Five-Year
Plan Period, https://english.cnipa.gov.cn/art/2021/
3/9/art_1340 157495.html, Xem thém: Tran Thi
Thu Huong (2016), tldd, tr. 52.
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