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Tom tdt: Cho vay co bao clam bang tai san tri tu~ hi~n nay azr(lc coi Ia m{it kenh co tridn v(mg 
!Un ai giai quyi t kho khiin trong tiip cqn v6n czia cac doanh nghi~p vt'ra va nho, d6ng thiri gop 
pluin kiwi thac au:(lc t6i da gia tri cua tai stin tri tuf Tuy nhien, so v&i ccic nuac trong khu V{l'C va 
tren thd giai, hoqt a()ng cho vay co btio dam b&ng tai stin tri tu? 6' Vi?t Nam khui dtJu mupn hun 
va klui ch(lm, m9t phdn la do chu:a co khung phap li ady tlu ad thuc ady ho(lt a9ng nay. Bai viit 
lam ro hai van aJ: 1) Khung pluip li vJ giao djch btio clam b&ng tai stin tri tu~ g6m nhirng thanh 
t6 nao? 2) S~r thd hi~n cua ccic thanh t6 do 1rong phcip lu(lt Vi~t Nam hi?n hlmh a m{rc dp ncio? 
Bai viit kh&ng tlinh khung philp ll vi giao djch bao dam bang tai san tri tu? 6' Vi?t Nam nhin 
chung aii tu:ung a6i dfiy au, thuqn l(li, tuy nhien cdn tiip tl,IC hoan thi~n nhJm tlzuc aJy ho(ll t/f}ng 
cho vay co bao dam b&ng tai san tri tu¢, clap tmg t6t han nhu cdu tii p c(ln v6n cua cac doanh 
nghi?p vua va nho trong ni n kinh ti s6. 
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MODEL OF THE LEGAL FRAMEWORK FOR SECURED TRANSACTIONS BACKED BY 
INTELLECTUAL PROPERTY ASSETS: INTERNATIONAL EXPERIENCE AND RECOMMENDATIONS 
FOR VIETNAM 

Abstract: Lending secured by intellectual property assets is now considered a channel with 
great potential to solve the difficulties in access to finance for small and medium ente1prises; it also 
helps maximize the value of intellectual property assets. However, compared to other countries 
within. the ASEAN area or worldwide, intellectual property-based lending in Vietnam started later 
and developed more slowly, partly due to the lack of an adequate /ega/framework to promote this 
type of lending. This article addresses two issues: 1) What are the necessmy elements of the legal 
framework for secured transactions backed by intellectual property assets? 2) To what extent are 
these elements present in the current Vietnamese law? The article affirms that the legal framework for 
secured transactions backed by intellectual property assets in Vietnam is generally adequate and 
favorahle; however, it needs fort her improvement in order to promote lending secured by intellectual 
property assets and to meet the need .for access to finance of small and medium ente1prises in the 
digital economy. 
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Khai d§u t()i Hoa Ky tir cudi th€ ki XIX1
, 

giao djch bao dam b~ng Uti san tri tu~ 
(TSTT) hi~n nay da lan r¢ng a nhi~u mrac 

tren th~ gi&i va tra thanh m¢t kenh tai trq 

vdn m&i c6 tri~n v9ng tang cu<mg kba nang 

ti€p c~n tin dl,tng cho cac doanh nghi~p vira 

va nh6 (SME), d~c bi~t Ia doanh nghi~p 

khoa hQC Vel cong ngh~, doanh nghi~p kh{ri 

nghi~p sang t()O. Trong bdi canh nhan lo()i 

bu&c vao CUQC Cach m()ng cong nghi~p l§n 

th(r Tu, nan kinb t~ th~ gi&i chuy~n dich 

sang kinh t~ tri thuc, kinh t€ sd, TSTT ngay 

cang chi~m ti tr<;mg l&n trong t6ng gia tii tai 

san cua m6i doanh nghi~p. dn duqc khai 

thac m¢t each tdi da nh~m giup cac SME c6 

th~ ti~p c~ duqc ngu6n vdn tin d~,tng vai chi 

phi th~p d~ duy tri Sl,l' tBn t~i va tang truang 

b~n viing. Tuy nhien, ciing nhu a cac nu&c 

tren th~ gi&i, t()i Vi~t Nam, cho vay c6 bao 

dam b~g TSTT lei m¢t xu huang m&i, ti~m 
§n nbi~u rui ro, khi~n cac t6 cbuc cho vay e 

ng()i, khong dam phat tri~n san ph§m tin 

d~:mg mai nay, rna v~n chu y~u dl,l'a vao cac 

tai san bflO dam truy~n thdng nhu bfit d¢ng 

san va d¢ng san hfru hlnh2
• Nhu c~u dp 

thi~t hi~n nay la do xay dl,l'Dg m¢t h~ sinh 

thai, trong d6 c6 khung phap li, nh~m thuc 

1 Nguyen, Xuan-Thao (2014), "Financing hmovation: 
Legal Development of intellectual Property as 
Security in Financing, 1845-2014", Indiana Law 
Review, Vol.48, tr. 514. 

2 ASEAN (2019), Handbook on IP Commercialisation, 
Strategies for Managing JPRs and Maximising 
Value, ASEAN Secretariat November 2019, 
bnps://www.ipvietnam.gov. vn/documents/20 19511 
115487/HANDBOOK +ON+IP+COMMERCIALIS 

ATTON.pdf/977f70 17-4192-4764-a6bb-0355bbd 
da76d, truy c~p 15/3/2023. 
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d§y va khuy€n khich ho()t d<)ng cho vay c6 

bao dam b~ng TSTT. Do v~y, vi~c ngbien 

ct:ru, tbam khao mo hinh kbung pbap H v~ 
giao dich bao dam b~ng TSTT tren th~ gi&i 

Ia rfit dn thi~t dS tir d6 dua ra nhfrng gqi 

rna cbo Vi~t Nam. 

0 Vi~t Nam, m~c du da c6 mot sd cong 

trinh nghien c(ru vS giao dich bao dam b~ng 
TSTT3 nhung ma i buac d§u nb~n di~n kb6 

khan, tbach th(rc trong vi~c nh~n bao dam 

b~ng TSTT, khao sat kinh nghi~m l~p phap 

cua m¢t sd qu6c gia v~ giao dich bao dam 

b~ng TSTT nbu Hoa Ky, Trung Qudc, phan 

tich m¢t sd quy djnh pbap lu~t Vi~t Nam 

hi~n hanh lien quan d~n giao dich bao dam 

b~ng TSTT rna chua xay dl,l'Dg duqc mo hinb 

t6ng thS cua khung phap li v~ giao dich bao 

dam b~ng TSTT dS tir d6 danh gia thl,Cc tr~ng 
phap lu~t Vi~t Nam va dua ra nhfrng ki~n 
nghi hoan thi~n. 

3 C6 th~ k~ ra m()t s6 coog trlnh nhu: NguySn Thanh 
Tu (2012), "Mc)t s6 v.in d~ phap li v~ khai thac 
thtr<mg ID?i tai san tri tu~ trong Cac doanh nghi~p 
Vi~t Nam", T(lp chi Khoa h9c plzap li, s6 04(71 ), tr. 
28 - 39; Tr~n Thj Tbu Hm'mg (20 16), "Cho vay d\fa 
trcn tai san dam bao la tai sim tri tu~ - Co hc)i, thacb 
thuc cbo cac ngan bang tbuong m~i Vi~t Nam", 
Tq.p chi Khoa h()c va EJiw t(lo Ngiin hang. sf> 170, 

thang 7; NguySn Xuan Quang, Nguy~n H6 Bich 
H~ng (20 I 7), "Bao dam th\fc hi~n nghla V\1 b~ng tai 

san tri tu~ tbeo phap lu~t Vi~t Nam", Tq.p chi Khoa 
h()c phcip li, sf> 5( I 08); Bui f>uc Giang (20 19), 
"Giao djcb bao dam b~g mc)t s6 lo<.~i quy~n tai san 
d~c bi~t: tir quy djnh phap lu~t d€n thvc ti~n xac 
l~p hqp ddng", Tt;~p chi Ngiin hang, s6 13; Nguy~n 
f>uc Trung (2021 ), Thd chap quy~n sit hi'iu tri tu~ 
theo pluip lu~t Vi¢t Nam, Lu?n vlin th<.~c si lu~t hQc, 
Khoa Lu~t, f>?i hQc Qu6c gia Ha N()i; Hoang Lan 
Phuong (2021 ), "Th~ ch~p tai san tri tu~: Nhiing 

kh1a c~nh pbap .li va th\fc tiSn thi banh", TC,lp chi 
Khoa h9c va Cong ngh~ Vi¢t Nam, s6 63(10). 
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Bai vi ~t t?p trung lam ro: Khung phap li 

v~ giao dich bao dam b~ng TSTI bao g6m 

nhuug tbanh t~ nao? S1J th~ hi~n ctia cac 

thanh t6 d6 trong phap lu~t Vi~t Nam hi~n 
hcinh 6 muc dQ ni10? Tren c(J so kinh nghi~m 

quae t~, ba i vi~t l~p lu?n khung phap li v~ 
giao djch bao dam b~ng TSTT dn duqc xay 

dlJng dlJa tren hai tbanh t6 (t11,1 c<?t) C(J bim: 

I) phap lu?t v~ giao dich bao dam hi ~n d{li 

va 2) phap lu?t bao h<? TSTT d~y du, co hi~u 
I~TC, ru ~u qua. Bai vi€t ciing kh~ng djnh 

khung phap li v~ giao dich bao da.m b~ng 
TSTT 6 Vi~t Nam hi~n nay v~ C(J ban ti~m 
c~n mo hlnh n6i tren, thS hi~n ro N lu\ nu&c 

khong ngan dm hay h{ln ch€ vi~c str d\tng 

TSTT trong cac giao djch bao dam. Tuy 

nhien, d~ thuc dfiy ho{lt d<)ng cho vay c6 bao 

dam b~ng TSTT, khung phap U nay dn tiep 

tvc hoan thi ~n xoay quanh hai tn,1 c<?t: phap 

lu?t v~ giao djch bao dam va phap lu~t v~ 
bao h9 TSTT. 

1. Kbai quat v~ tai san tri tu~ 
Tren th€ gim ciing nhu 6 Vi~t Nam, bi~n 

chua c6 khai ni~m th6ng nh~t vS TSTT. 

Theo m<?t nghien c(ru cua T 6 ch(rc Hqp tac 

va Pbat triSn kinh t€ (OECD), TSTT h\ cac 

tai san: I) khong t6n t{li dtr&i mQt hinh thai 

v~t ch~t; 2) c6 kha nang dem l{li lq i nhu~ vS 

kinh t€; 3) c6 th€ la d6i tuqng giao djch ; hi~n 
nay, ben C{lnh cac TSTT truy~n th6ng nhu 

sang ch€, nhan bi~u, phAn m€m, con xu~t 
hi~n cac lo{li TSTT m&i nhu dfr li~u4 . Theo 

T6 chile So hiiu tri tu~ (SHTT) th€ gi&i 

(WIPO), tEti san tri tu~ Ia m<?t b9 ph~n ctia tai 

san vo hinh ctia illQt doanb ngh i~p, duqc 

4 OECD (2008), Intellectual Assets and Value Creation, 
Synthesis Report, tr. 4. 
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phap lu~t bao v~. TSTT c6 th~ duqc xac dtnh 

mQt each dQC l~p, c6 th~ chuy€n giao va c6 

tu6i thQ kinh t€ nh~t dinh5
. 

Hi~n nay, 6 Vi~t Nam, chua c6 khai 

ni~m th6ng nhftt v~ TSTT. Khoan I Di€u 4 

Lu~t SHTT nam 2005 (sua d6i, b6 sung oam 

2009, 2019 va 2022) djnh nghia: "Quydn sO' 

hau tr[ tu? Ia quy~n CLta t8 chicc, ca nhan a6i 
v&i tai san tri tu?, bao g6m quydn tac gia va 

quyin lien quan tl~n quydn tac gia, quyin sO' 

ht"ht cong nghi?p va quyin a6i v&i gi6ng cay 

tr6ng". V&i quy dinh nay, c6 quan di~m cho 

r~ng, TSTT Ia cac d6 i tuqng cua quy~n 
SHTT, rue Ia d6i tuqng cua quy~n tac gia, 

quy~n lien quan, quy~n s6 hfru cong nghi~p 
va quy~n d6i v&i gi6ng cay tr6ng6

. Quan 

di~m khac cho r~ng TSTT Ia quy~n tai san 

thu<?c n9i dung ctia quySn tac gia, quy~n lien 

quan d~n quy6n tac gia, quy€n ScJ bC'ru cong 

nghi~p, quy~n d6i v&i gifmg cay tr6ng bm 

chi c6 quy~n tai san hi nhfrng quy~n rna khi 

chu thS khai thac, co th~ trj gia thanh ti~n, c6 

th6 sinh ra lqi icb, c6 th~ ki~m soat duqc va 

vi v~y, c6 gia tri Ia tai san c6 th~ so hiiu 

duqc7
• Tuy nhien, tren thlJc t€, TSTT duqc 

bi6u r9ng h(JU r~t nhiBu, khong chi b6 h¥p 

trong ph~m vi cac d6i tuqng cua quysn 

s World Intellectual Property Organization, https://www. 
wipo.int/sme/enlip-valuation.html#:- :text= lntellec 
tual%20propert y>lo20( I P)%20assets%20are,and%2 
Ohave%20an%20economjc%20lifespao, truy c~p 

15/3/2023. 
6 Hoang Lan Phuong (2021 ), tldd, tr. 42. 
7 Vuong Thanh Thuy (202 1 ), "Cac phuong thuc 

thuoog m~i hoa tai sim tri tu~ theo quy dinh cua 
phap l~t Vi~t Nam", Ki y~u H{>i thao khoa hQc: 
"Thuang mqi hoti tai scin tri tu? trong b6i ccinh h{)i 

nh(ip kinh t€ qu6c t€", Truong D~i hQc Lu~t Ha 
N{>i, ogay 04/ 10/202 1. 
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SHTT hay Ia quySn tai sfm thu9c n9i dung 
cua quy~n SHTT, rna con bao g6m ca nhfrng 
dbi tuQllg khac cling la san phfun cua ho~t 
d9ng sang t~o, tinh thfi.n nhung chua dap trng 
cac di€u ki~n bao h9 quySn SHIT nhu cong 
ngb~, bi quy~t ki thu~t (chua duqc dp van 
b~ng bao h9), k~t qua nghien ct!u khoa hQc, 
cong ngh~, ten mi€n, dfr Ji~u, nhan hi~u chua 
dang ki nbung v§:n duqc sl:r d1,mg trong ho~t 
d9ng thuong m~i... TSTT con c6 tb8 bao 
g6m cac quy€n, lqi fch phat sinh tir cac san 
pbcim cua ho~t d9ng sang t~o nhu quy€n cua 
ben nMn chuy8n giao quy€n sir d1,mg dbi 
tuqng SHTT (ben nh~ li xang), quy~n yeu 
d u b6i thu(mg thi~t h~i do xam ph~m quy~n 
SHTT, quy€n duqc nh~n sb ti~n bao hi8m 
phat sinh tir TSTT ... 

Thong ttr lien tich s6 39/2014nTLT
BKHCN-BTC ngay 17/12/2014 cua B9 Khoa 
hQc va Cong ngh~ va BQ Tai chinh quy djnh 
vi~c djnh gia k~t qua nghien Cll'U khoa bQC va 

phat tri~n cong ngh~, TSTT sir d\ffig ngan 
sacb nha nu&c (sau day gQi t~t Ia Thong ttr 
lien tich s6 39) tAn d§u tien giai thich khai 
ni~m "tai san tri tu~", thea d6 TSTT Ia tai 
san vo hinh, c6 tinh sang t~o. xac djnh duqc, 
ki~m soat duqc va c6 kha nang mang l ~i lqi 
ich kinh t~ cho chu sa hfru tai san d6. TSTT 
g6m d6i tuqng duqc bao hQ va d6i tuqng 
khong duqc bao hQ thea quy dinh cua phap 
lu~t SHTT nhu sang ch~, bi m~t kinh doanh, 
thi~t k~ bd tri m~ch tich hqp ban d~n, ki~u 
dang cong nghi~p, nhan bi~u. ten thuong 
m~i. gidng cay tr6ng, chucmg trinh may tinh, 
tac pb§m kboa hQC, sang ki€n, gibng V~t nuoi, 
thi~t k~ ki thu~t (khoim 2 Di€u 3). Kbai ni~m 
TSTT neu tren m~c du da ttr011g d6i rna r9ng 
song cling chua bao quat duqc dAy du cac 
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lo~i TSTT c6 th~ duqc sir di,Ulg lam tai san 
bao dam nhu dfr li~u, ten mi€n, quy~n phat 
sinh thea hqp d6ng chuySn giao quy€n sir 
d\lng ddi tuqng SHTT (hqp d6ng li-xang) ... 

Do d6, dS c6 thS khai tbac tbi da gia trj 
TSTT, khai ni~m TSTT c§n duqc hiSu thea 

nghla r9ng nb§t Ia cac san phftm cua ho~t 
d9ng tri tu~ va cac quy€n, IQ'i icb v~ tai san 
ddi vm cac san phcim nay, c6 tb8 tri gia b~ng 
ti€n va co th8 chuy€n giao trong cac giao 

dich dan sv. 
Ngoai cac d~c diSm chung cua tai san, 

TSTT c6 rnQt s6 d~c diSm rieng bi~t nhu: 
tinh vo hioh, tinh da d~g, tinh d~c djnh, tinb 
thanh khoan tbfip. Tinh vo hinh c6 nghla Ia 
TSTT khong t6n t~i du&i m9t binh thai v~t 
ch§t. Tinh da d~g thS hi~n a ch6 TSTT r~t 
phong phu v€ chung lo~i . bao g6m cac san 
ph§m sang t~o (san phfun cua ho~t d9ng tri 

tu~) trong cac linh vvc da d~ng cua d(yi s6ng 
kinh t€-xa hQi nhtr van hQC, ogh~ thu~t, kboa 
hQC, san XU~t nong nghi~p, cong nghi~p, 
rhuang m~i , ciing nhu cac quy~n, lqi ich v~ 
tai san d6i v&i cac san phim nay. Tinh d~c 
dinh nghTa la TSTT thuemg duqc t~o ra dcm 
chi~c. duy nh~t, kh6 tim kiSm tai san cimg 
lo?i ho~c tuang duong. Con tinh thanh 
khoan thfip tbS hi~n a vi~c TSTT rfit kh6 
djnh gia va kh6 thaoh H. Kh6 khan trong 
dinh gia TSTT Ia m9t trong nhfrng rao can 
l&n nbfit cho vi~c dung TSTT lam tai san bao 
dam8

. Hon nua, d6i v&i TSTT, d~c bi~t a cac 
nu&c dang phat trien nhu Vi~t Nam, thu<mg 
thi~u v~ng rn9t th~ tru<mg giao dich TSTT c6 

8 Kieninger E-M (ed) (2020), Security rights in 
intellectual property, Springer Nature Switzerland 
AG, tr. 4. 
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tbanh khofm cao, dful d~n kh6 khan trong 

vi~c xfr li tai sim bao dam la TSTT thong 

qua pbuong th(rc ban bo~c cbuy8n giao 

quy€n sfr d\lng TSTT. R§t it chu tb~ kinb 

doanb quan tam d8n vi~c mua l ~i va khai 

tbac, sfr d\lng cac TSTT mang tinh d~c dinh 

nhu sang cb~, kiSu dang cong ngbi~p, nhan 

hi~u, trir kbi he;> Ia d6 i thu q mh tranh nvc 

ti€p vm chti so hfru TSTT9
. 

2. Cac thanh tA cua khung phap li ,.~ 

giao d!cb bao dam b~ng tai san tri tu~ 
Tren th€ gim, mo hlnb khung phap li v~ 

giao dich bao dam bfuig TSTT 6 cac qu6c 

gia khac bi~t chtt y8u v~ m(rc dQ can thi~p , 
h6 trq cua nha mr6c. 0 Hoa Ky - qu6c gia 

ti en pbong v~ cho vay c6 bao dam b~ng 
TSTT, khung phap U dva tren bai tn,t cQt Ia 

phap lu~t giao dich bao dam hi~n d~i kat hqp 

v6i h~ th6ng bao hQ quy~n SHTT m~nh me. 

Trong mo hlnb Hoa K y, nba nu6c h~u nhu 

kJ1ong can thi~p vao ho~t dQng cho vay c6 

bao dam b~g TSTT ma d~ cho thi tnr<mg tv 
di~u chinh, phap lu~t chua d~rng rAt it cac 

quy ch~ d~c thu v~ giao cijch bao dam b~ng 
TSTT. Trong kh i d6, cac nu6c Bong A nhu 

Trung Qu6c, Han Qu6c, Singapore c6 xu 

hu6ng d~ cao va i tro cbu dQng trq dp, h6 

trq, tbuc dfiy Cll3 nha nu6c va xay d\fllg cac 

quy dinh chi ti~t, Cl,l th~, d~c thu v~ g iao dich 

bao dam b~ng TSTT10
. Tren binh di~n qu6c 

9 Kien.inger E-M (cd), sdd, tr. 6. 
1° Kono, Toshiyuki, cd. (20 L 7), Security Interests in 

lntelleccua/ ProperLy, Springer Nature Singapore 
Pte Ltd., tr. L 8 - 21; X em them: Martin Brassell 
(2021), Bao cao thuy~t trinb t{li HQi thao "Tai 
chinh so hfru tri tu¢", xem them: https://thitruong 
taichinhtiente. vn/su-dung-tai -san-tri -tue-de-tiep
can-nguon-von-phat-trien-36024.btm1, truy c~p 

15/3/202 1. 
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t€, Uy ban Lu~t Thuong m?i qu6c t€ Lien 

bqp qu6c (UNCITRAL) - mQt thi ~t ch~ c6 

vai tro quan trQng trong tian trinh hai boa 

hoa l u~t tu nhfun thuc d§y thuong m~i xuyen 

bien gi6i nbfrng th~p Jd qua - clin g da ban 

hanb Ph\1 l~c huang d§n v~ giao djcb bao 

dam b~ng TSTT nam 20 l 0 (b& sung Hu6ng 

d§n l~p phcip v~ giao djch bao dam nam 

2007 cua t6 ch(rc nay), nhb dtra ra khuy~n 
nghi cho cac qu6c gia trong xay dvng khung 

phap li thuc dAy ho~t d9ng cbo vay c6 bao 

dam bkg TSTT11
• 

Qua nghien Clru kinb nghi~m cua ffiQt sfJ 

qu6c gia di tnr6c va kbuy~n nghi cua 

UNCITRAL, c6 th~ rut ra r~g k.hung pbap 

I i v~ giao dich bao dam bftng TSTT bao gBm 

bai tr~ cQt: I) phap lu~t v~ giao dich bao 

dam va 2) pbap lu~t bao hQ TSTT, trong d6 

c6t loi la phcip lu ~t bao hQ quy~n SHTT. 

Phap lu~t v~ giao d!ch bao dam d6 ng va i tro 

la n~n tang, h1 lu~t chung, ca ban, cung dp 

cac nguyen t~c va quy t~c phap 1i di ~u chinh 

toim bQ cac giao d!ch bao dam biing h1i san, 

trong d6 c6 giao dich bao dam biing TSTT; 

con phap Iu~t SHTT dong va i tro lu~t 

chuyen nganl1 va trong tru(mg hqp c6 mau 
thufin gifra phap lu~t giao djch bao dam va 

phap lu~t SHTT, phap lu~t SHTT dugc uu 
tien ap dl,lD.g12

. 

Nhu v?y, d~ thuc dfty ho~t dQng cho vay 

c6 bao diun b~ng TSTT, khung phap li v~ 
giao djch bao dam b~ng TSTT din duqc xay 

11 UNCITRAL (20 I 0), Legislative Guide 0 11 Secured 
Transactions: Supplement on Security Rights in 
fll tellectual Property, http://www. uncitral.org/pdf/ 
english/ tex ts/security- lg/e/ L 0-571 26_ Ebook_ 
Suppl_SR_IP.pdf, truy c~p 15/3/2023. 

12 UNCITRAL (20 1 0), t1dd, do~n 61. 
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d1,11lg, hoan thi~n v&i hai tn,t c9t dap trng 
nhiing yeu du sau day: 

2.1. Philp luqt vJ giao djch bdo dam 

hi~n a(li 

Tru&c tien, d.n nh~n thtrc ro r~ng khung 
phap I i vS giao dich bao dam b~ng TSTT la 
b9 pb~n cua kbung pluip li vs giao dich bao 
dam i:J m6i qu6c gia. Do d6, mu6n thuc d§y 
ho~t d9ng cho vay c6 bao dam b~ng TSTT 
thi tnroc tien phai c6 khung phap li vS giao 

djch bc\o dam ttr<mg dcSi hoan tbi~n. t~o 
tbu~n lqi cho cac ben giao djch. Li lu~ va 
thvc ti~n cai each phap lu~t giao djch bao 
dam tren thS gi&i trong mfiy tb~p ki g§n day 
da chtrng minb r~ng mo hlnh phap lu~t giao 

dich bao dam hi ~n d~i theo kbuySn nghi cua 
UNClTRAL trong Huang d§n l~p pbap vS 
giao djch bao dam nam 2007 va Lu~t m§u vS 

giao djch bao darn nam 2016 (tren CCI SO 
tham khao mo hlnh phap lu~t giao djcb bflO 
dam cua Hoa Ky) Ia mo hlnh phu hQlJ v6i 
n€n kinh tS cac qu6c gia trong thS ki XXI, c6 
kha nang khai thac t6i da gia tri m<;>i lo~i tai 
san cua cac doanh nghi~p, t6 chtrc, ca nhan 

d~ Slr d1,mg lam tai san bao dam trong cac 
ho~t d9ng tai trq v6n, dp tin dvng, trong d6 
c6 cac lo~i tai san m6i n6i nhu TSTT13

• Mo 
hl.nh phap lu~t giao djch bao dam hi~n d~i co 
cac d~c diarn chu y~u sau day: 

Tlni· nluit, khong phan bi~t cac bi~n phap 

bao dam theo hlnh thtrc, ten g<;>i, rna nh~n 
di~n giao djch bao dam theo ban chfit, chfrc 

nang cua giao djch, ton tr<;>ng Wi da SIJ thoa 

tbu~n cua cac ben. 

Thu hai, ~o di€u ki~n thu~n lQ'i, d~ dang 
va it t6n kem nh§t d~ x{tc l ~p giao djcb bao 

13 Kieninger E-M (2020), tldd, tr. 15. 
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dam, h~n ch~ t6i da nhfrng rao can va chi phi 

cho vi~c xac l~p giao djch bao dam. 
Tht'r ba, dam bfw tinh cong khai, minh 

b~ch cua giao djch bao dam, h~n ch~ nii ro 
cho cac chu th€ lien quan b~ng cac quy d~ 
v~ xac l~p hi~u lvc d6i kJuing cua bi~n pbap 
bao dam vm ben thu ba, yeu du ben nh~n 
bao dam cong khai boa quysn lqi cua mlnh 
tren tai san bao dam. Trong d6, dang ki hi 

phtrCIDg thuc xac l~p hi~u h,rc df>i khang v<Ji 
ngucri thu ba ph6 bi~n nb§t, bi:Ji no t:;to CCI 

cb~ cong khai boa thong tin rQng rai nJl~t , 
dCill gian nh~t v~ quySn lqi bao dam, b~t ki ai 
ciing co th~ truy c~p vao CCI si:J dfr li~u dang 
ki va tra ClrU thong tin vS tinh tr~g phap li 
ctia tai san bao dam. 

Thu tu, quy dtnh ro n:\ng, chi ti~t, toan 
di~n vS thtr tv uu tien gifra ben nh~n bao 

dam va cac chu th€ co quysn, tQ'i ich xung 
d9t v&i ben nb~n bao dam d€ nang cao tinh 

co ths dv doa.n tmoc cua giao dich bao dam; 
trong do, quy t~c chung, CCI ban nh~t d€ xac 
djnh thtr tv uu tien gifra cac ben cung nh~n 
Mo dam la quy t~c uu tien theo thai di~m 
dang ki ho~c thai di~m xac l~p hi~u h,rc dcSi 
khfmg v&i nguoi thu ba. 

Thu nam, xay dvng h~ thcSng quy djnh 
ch~t che, d~y du va ~o di~u ki~n thu~n lqi 
cbo ben nh~n bao dam chu dQng xu li tai san 
bao dam mQt each hi~u qua, nhanh chong 
nhung dam bao khong dfin d~n l~m quy~n. 
k:hong anh bui:Jng d~n tr~t tl! cong CQng, 
d6ng tha i bao v~ quy~n lqi chinh dang cua 
ben bao dam va cac ben th(r ba c6 lien quan. 

Mo hinh tren duqc ap d~;mg dcSi vm cac 
Jo~i tai san bao dam Ia d¢ng san, bao gdrn 
d9ng san hfru hlnh va d9ng san VO hinh. 
Kinh nghi~m cua Hoa Ky cho th§y, mQt 
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khung phap li hi~n d~i v~ giao djch bao dam 

b~ng d¢ng san neu tren se c6 kha nang di~u 
chinh hi~u qua cac giao djch bao dam lien 

quan dSn cac lo~i tai sfm m&i trong nSn kinh 
t~ tri thfrc, kinh t~ s6. Cac chu th€ tren thi 

tnr<mg co th~ dtJa vao kbung phap 1i do cts 
xac l~p, thtJC hi~n cac giao djch bao dam 

b~ng TSTT, kh6ng phai lo ng~i v~ vi~ giao 

dich cua mlnh phai gQi ten Ia dm c6 hay thS 

chap bay lo ng~i vi~c TSTT c6 thS duqc 

dung linn tai san bao dam hay kh6ng. 

D~ khuy€n khich cac ben xac l~p giao 

djcb bao dam b~ng TSTT, ben c~nh vi~c 
hoan thi~n phap lu~t vS giao dich bao dam 

n6i chung, dn xay diJllg m¢t s6 quy dinh C\1 

th~ vS giao dich bao dam b~g TSTT dS cac 
ben trong giao d~ch an tam v~ m~t pbap li , 

nhlr: xac djnh ro ph~m vi TSTT duqc dling 

d·~ bao dam, hi~u h;rc d6i khang cua bi~n 
pbap bao dam v61 ben thfr ba, thfr tl,r uu tien 

giua cac chu tbS cung co quy~n, lqi ich tren 

tai san tri tu~ duqc dung d~ bao dam, xir li 
tai san bao dam Ia TSTT V.V .. 

2.1.1. Tai san tri tu~ duqc dling lam tai 
san bao dam 

Nbtr tren da dS c~p, m6 hinh phap lu~t 
giao djch bao dam hi~n d~i cbo phep cac ben 

khai thac t6i da gia tri cua mQi lo~i tai s{m d~ 
dua vao giao dich, trong d6 bao g6m TSTT. 

Tuy nhien, d~ khi~n cac chu tb~ yen tam 

giao dich, nb§t la a cac qu6c gia da t6n ~i 
trong m¢t thm gian dai tu duy bao dp, th6i 

quen cha sv cho phep cua Nba nu&c nhu a 
Vi~t Nam, phap lu~t d n kh~ng dinh ro 

TSTT c6 tb~ duqc dling lam tai san bao dam. 

Quy djnb nay ciing se giup ben cho vay ciing 

nhu ben c6 nhu d u ti~p c~n v6n dSu nh~ 
thirc ro rfuig ben c~nh cac lo~i tai s{m bao 

26 

dam truysn th6ng, h9 con c6 tbS khai tbac 

m()t ngu6n tai san bao dfun m&i quan tr<;>ng 

khac Ia TSTT va nha nu&c chinh thuc thira 

nh~n lo~i tai san nay trong cac giao djch bao 

dam. Tuy nbien, d~ huang d§n ro rang han 

cho cac chu th~ giao dich, phap lu~t khong 

nen chi dirng l~i a quy djnh chung v~ vi~c 
TSTT c6 th~ duqc dung Lam tai san bao dam, 

rna dn di€n giai, dua ra vi dl,l Cl,l thS (nhung 

kh6ng gi&i h~) nhfrng lo~i TSTT nao c6 thS 

dtra vao giao dich bao dfnn. 

0 m¢t s6 qu6c gia ( ch~ng h~n nhu Trung 

QuBc), ben cho vay tbu(mg chi nh~n bi10 

dam b~ng nhiing TSTT da duqc dang ki d~ 
h~n ch~ rui ro 14

• Tuy nhien, kinh nghi~m Hoa 

Ky cho th§y, ph~ vi TSTT c6 th€ su dl,lDg 

h\m tai san bao dam dmg r¢ng thi cac ben 

cang c6 kha nang khai thac gia tri cua lo~i tai 

san miy. Vi~c gi&i b~n a cac lo~i dBi tuqng 

quy6n SHTT da duqc dp van b~ng bao h9 c6 

th~ kbi~n cho kba nang ti~p c~n tin dt,Jng cua 

cac doanh nghi~p sang ~0 bi tbu hyp, han 

nfra c6 nhiSu lo~i TSTT chua duqc dang ki 
xac l~p quysn ho~c khong thu¢c di~n dang ki 

nh\Illg v§n c6 gia tri l&n nhu sang ch~ chua 

duqc dp b~ng d¢c quySn, nhan hi~u chua 

dtrqc dang ki, bi m~t kinh doanh, dfi' li~u ... 

M6 hinb phap lu~t giao dich bao darn 

hi~n d~i cbo phep bao quat duqc toan b¢ cac 

lo~i TSTT, k~ ca da dang ki hay chua dang 

14 Cac di€u 440, 444 B<) lu~t Dan s~r Trung Qu6c niim 
2020 (c6 hi~u lt;c tlr ngay 01 /0112021), 
http:/ /english. www .gov.cn/archive/lawsregulations/ 
2020 12/3 1 /content_ WS5fedad98c6d0f7257694300 
5.html, truy c~p 15/3/2023; Xem them: Patent and 
Trademark Pledge Financing in China Gains the 
Largest Increase in the 13th Five-Year Plan Period, 
bnps://english.cnipa.gov.cn/art/202 1 /3/9/art_1340 _ 
157495.html, truy c~p 15/3/2023. 
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ki, duqc bao h9 quy€n SHTT hay khong 

thu9c pb~m vi bao h9 quy€n SHTT (nhung 

v~n co gia tri kinh t~ 16n nbu dfr li~u , ten 

mi~n ... ). Mo hlnh nay chua dlJilg cac quy 

dinh thong thoang v€ pb~m vi tai san bao 

dam (bao gbm ca tai san hi~n co va tai san 

blnb tbanh trong tuong lai), v€ mo ta chung 

tai san bao dam, v~ tai san pbai sinh tu tai 

san bao dam (proceeds) 15
• Nb(J do, cac ben 

trong hqp d6ng bflO dam co th~ mo ta tai san 

bao dam a mtrc r9ng t6i da, d€ khong b6 l<;>t 

b§t cu tai sim m1o. Ngoai cac TSTT d~ dang 

nb~n bi~t nhu b~ng d9c quy~n sang ch~, ki~u 
dang cong nghi~p da dang ki, nhan hi~u da 

dang ki, con rfit nhi~u lo~i tai san khac c6 tb~ 
duqc dung lam tai san bao dam nhu cong 

ngh~ dang pbat tri€n, cac don dang ki xac 

l~p quy~n SHTT dang chcr xir li, cac lo~i 
quy~n SHIT duqc xac l~p theo ccr ch6 tv 
d9ng khong dn dang ki , ph§n rn~m , ten 

mi~n, ca sa dfr li~u, cac quy~n tai san pbat 

sinh tu hqp d6ng li-xang rna ben bao dam ki 
k~t v6i ben th(r ba16

, quy€n nh~n s6 ti€n bdi 

thuang tir cac vv ki~n xarn ph~ quy~n 
SHTT cua ben bao dam v.v .. 17 Nhtr v~y, cac 

TSTT duqc dung lam tai sfm bao dam r§t da 

d~ng, phong phu, bao gdm ca tai san hi~n c6 

va tai san Wnb thanh trong tuang lai, tai san 

ba.o dam g6c va tai san pha i sinh tu tai san 

bao darn gbc (proceeds). TSTT duqc dung 

d~ baa dam co th~ duqc mo ta cv th~ (v6i 

danh mvc l i ~t ke trong ph1,1 h,1c hqp ddng baa 

1 s UN CITRA L (20 l 0), sdd, do~n 11 3. 
16 Quy~n tai san phat sinh tu hQl> dbng Li-xiing c6 th~ 

Ia quy~n su dvng d6i tur;rng SHIT cua ben dugc 
dp phep - licensee ho?c quyBn yeu cAu thanh toan 
phi st:r dvng (royalty) cua ben dp phep - licensor. 

17 UNCITRAL (20 I 0), sdd, do~n 93 - 94. 
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dam tinh d~n mot tb(Ji di€m C\) th~) k~t hQ'P 

vm mota chung d~ dv l i~u nhfmg bi~n d9ng 

v6 ta i san bao dam se phat sinh trong tuang 

lai ma cac ben khong phai ki l~i hqp ddng 

bao darn. 

2. 1.2. Hi~u lvc d6i kbang cua bi~n phap 

bao dam v6i ben thtr ba 

TSTT Ia ta i san vo hinh, nen phuang 

tht!c phu h<;rp nh~t d~ xac l~p hi~u lvc d6i 

khang v6i ben th(r ba la dang ki bi~n phap 

bao dam (dang ki quy~n lgi bao dam) d~ 

cong khai boa thong tin v~ bi~n phap bao 

dam d6 cho t§t ca cac ben thfr ba va xac l~p 
quy~n tru tien cua ben nh~ baa dam. D6i 

v6i giao djch bao dam b~ng d9ng san thong 

thu<mg, dang ki t~i ca quan dang ki giao 

djch baa dam Ia phuang tht!c pb6 bi~n, don 

gian va hi~u qua nh§t da xac l~p bi~u h,rc d6i 

khang v6i ben thu ba. 

Tuy nhien , phap lu~t m9t s6 nu6c nhu 

Trung Qu6c quy dinh ben nh~n baa dam 

b~ng quy~n SHTT (d6i v6i sang ch~, nhan 

hi~u, quy6n tac gia) dang ki quyen lgi bao 

dam t~i ca quan SHTT tuang trng chtr khoog 

phai t~i ca quan dang ki giao d!cb baa 

dam18
. Mo hlnb m\y hi~n dt thanh cong tren 

thvc t~ a Trung Qu6c, tuy nhien n6 c6 ca 

m~t tich q rc va h~n ch~. lf u d iSm cua vi~c 
dang ki t~i ca quan SHTT la nha nu6c c6 th~ 
ki~m soat, th6ng ke duqc s6 luqng giao djch 

bao dam bfulg TSTT d~ c6 chinh sach quan 

li phu hqp va thuc d~y cac giao djcb nay. 

Han nfra, ca quan SHTT da c6 sfu ca sa dfr 

li~u v~ dang ki quy~n s& hfru, dang ki hQ'P 

18 Patent and Trademark Pledge Financing in China 
Gains the Largest Increase in the 13th Five-Year 
Plan Period, https://english.cnipa.gov.cn/art/202 1/ 
3/9/art_ 1340_157495.btml, truy c~p 15/3/2023. 
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d6ng chuy€n nhuQllg, hqp d6ng chuy6n giao 

quy~n sfr d1,mg d6i ttrqng SHIT nen c6 th€ 
bB sung dfr li~u v~ giao d~cb bao dam biiog 

quy&n SHTT, t?o nen co sa dfr li~u t~p trung 

v8 tinh tr?ng phap li cua TSTT d~ cac ben 

lien quan c6 th€ d~ dang tra ctru. Tuy nhien, 

h?n cb6 cua co ch~ nay Ia ben nh~n bao dam 

se phai dang ki a nhi~u co quan khac nhau 

d~ xac l~p hi~u h,rc d6i khang veri ben th(r ba, 

bfu cac d6i tuQllg SHTT k.hac nhau duqc 

quan li b&i cac co quan khac nhau va dang ki 
giao djch bao dam t?i co quan SHTT chi c6 

th~ thgc bi~n duqc d6i v&i cac lo?i TSTT c6 

t6n t?i co ch6 dang ki nhu quy~n tac gia, 

sang ch~, nhan hi~u, ki~u dang cong nghi~p 
v.v. , con d6i veri cac lo?i TSTT kbac, ben 

oh~n bao dam vfrn phai dang ki t?i co quan 

dang ki giao d~ch bao dam. Di6u d6 se t?O 

nen SIJ pban t{m trong CO SO dfr Ji~u v& giao 

dich b<'w dam, khiSn cho ben nb~n bao dam 

khi mu6n ki€m tra thong tin v& tai san cua 

ben bao dam phai tra cfru nbi8u co sa dfr li~u 
khac nhau , lam tang chi phi giao dich. Do 

d6, mo blnb t6i uu v~n nen la dang ki t?p 

trung t?i co quan dang ki giao dich bao dam 

va c6 th~ v§.n duy trl co cb€ dang ki tl! 
nguy~n t?i co quan SHTT nhung day khong 

nen Ia co cb~ b~t bUQC d~ xac l?p hi~u hJC 

d6i khang cua bi~n pbap bao dam v&i ben 

thtr ba, nh~m tninb sg cb6ng cheo v€ chfrc 

nang, nhi~m V\1 gifra cac CO quan Va d€ giam 

chi phi giao dich cho cac ben19
. 

2.1.3. Tbt'r 1\l' uu tien va xu 1i tai san bao dam 

Tht'r tv uu tien trong giao dich bao dam 

b~ng TSTT vio tuan theo cac quy t~c chung 

v~ xac dinh thir tv uu tieo nhu d6i v&i giao 

19 UNCITRAL (20 I 0), sdd, do~ 133. 
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dich bao dam thong thu<'mg, vi dt,c nguyen 

t5c uu tien ben dang ki tru&c (first to file). 

Tuy nhien, m<}t di~m d~c thu trong giao dich 

bao dam b~ng TSTT ma phap lu~t d .n giai 

quy~t Ia dam bao quy~n lqi cua ben nh~ 
chuy€n giao quy€n su d1,mg TSTT (ben duqc 

dp phep- licensee). Li~u ben duqc dp phep 

c6 th~ ti~p ti,Jc sir dt,mg TSTT tbeo bqp d6ng 

li-xang hay bi d<)t ngQt chfim dirt quy8n sfr 

dl,lng nay khi TSTT bi xir li? Vi dl,l, A Ia chu 

s& hfru m<}t b~ng sang ch8 c6 gia tri 16n, A ki 

hqp d6ng li-xang, chuy~n giao quy~n sir 

d\lllg sang ch~ d6 cho B va thu phi Slr d\lllg 

sang ch~ tt'r B. Sau d6, A c6 nhu du ti€p c~ 
v6n va da dung quyBn SHTT d6i v&i sang 

ch~ lam tc\i san bao dam d~ vay v6n tt'r C. A 

khong tni duqc nq cbo C, d§n d~n vi~c C xfr 

li quy~n SHTT cua A d~ thu h6i nq, trong 

tru<'mg hqp d6, B v~n phai duqc tiSp tl,lc sfr 

dt,mg sang ch~, quy€n cua B phat sinh tir hqp 

d6ng li-xang khong bi chfim dirt. 

D~o lu~t vB Giao djch bao dam cua Hoa 

Ky (Quy~n 9 BQ lu~t Thtrong m?i tb6ng nhfit 

- UCC, ban sua dBi nam 2001) da bB sung 

quy t~c phap li d~c thu v~ thir tv uu tien 

trong tru<'mg hqp xung d<}t quyBn lqi gifra 

ben nh?n bao dam va ben duqc dp pbep Slr 
dl,lng quySn SHIT. Di~u 9-321 UCC quy 

djnh ben duqc d p phep khong d<}c quy~n 
(non-exclusive licensee) trong di~u ki~n 
thuong m?i binh thu<'mg (in the ordinary 

course of business) se khong chju S\f rang 

bUQC b&i quyen lqi bao dam tren TSTT rna 

minh duqc dp phep sir dl,lng, k~ ca khi bi~n 
phap bao dam da phat s inh hi~u lt,rc d6i 

khang v6i ben thu ba. UNCITRAL cung dua 

ra k.huy€n nghi tuong tv cho cac qu6c gia 

khi xay dt,rng quy d~h d~c thu v8 th(r tv uu 
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tien trong giao dich bao dam b~ng TSTT20
. 

Mvc tieu cua quy dinh nay la nh~m bao v~ 
ben duqc cAp phep, ben nay c6 ki VQng hqp 
li r~ng khi da ki k~t hqp d6ng li-xang, hQ 
phai c6 quy~n sfr dt,mg dBi tuqng SHTT m(>t 

each 6n djnh, binh tbu<mg, rna khong bj d(>t 
ng(>t chAm dirt b6i cac chu nq co bao dam 
cua ben cfrp phep. Vm S\f bao dam nlm v~y. 
cac ben c6 th~ an tam xac l~p va thvc hi~n 
cac bqp d6ng li-xang d~ khai tbac, thuong 
m~i boa tai sfm tri tu~ m(>t each hi~u qua. 

2.2. Phap lu{lt baa h9 tai scm tri tu~ day 
tlu, co hi?u hrc. hi?u qua 

Tll,l c(>t thu hai trong khung phap li v~ 
giao djch bao dam b~ng TSTT Ia m(>t h~ 
th6ng phap lu~t bao h(> TSTT dAy du, c6 k.ha 
nang bao v~ chu s6 hfru tai san m(>t each c6 
hi~u h,rc, hi~u qua, trong d6, c6t loi la phap 
lu~t v~ bao h(> quy€n SHTT. Tinh d§y du, c6 
bi~u lvc, hi~u qua cua phap lu~t v€ bao hQ 
quy~n SHTT duqc th~ hi~n cr hai tieu chi chu 

d~o Ia "tinb d!y du" cua M th6ng pbap lu~t 
va SHTT va ''tinh hi~u qwi" cua h~ thBng thi 

hanh phap lu~t v€ SHTT. Theo d6, h~ thBng 
SHTT phai Ia b~ thBng "dAy du", nghla la 
bao h(> dAy du cac d6i tuqng quy€n SHTT, 
d6ng thai bao dam dAy du S\f bao hQ eac 
quy~n SHTT d6 v~ n(>i dung, ph~m vi va 

thOi h~ trong mBi quan h~ vm lqi ich Ctta xa 
h(>i; m~t khac phai la M thBng bao dam tinh 
"hi~u qua", nghia la cac quy ph~m phap lu~t 
phai hqp H, kha thi, quy€n SHTT phai duqc 
bfw v~ thvc thl,l, mQi banh vi xam pb~m 
quy~n SHTT phai duqc phap lu~t xu li m(>t 

each nhanh chong, kip thai , cong biing21
• 

20 UN CITRA L (20 I 0), sad, do~n 195 - 196. 
21 Nguy~n Hfru C~n (2021), "Ch~t Iuo-ng ella h~ tbBng 
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3. Thi[C tr~ng kbung pbap li v~ giao 

djch bao dam bilng tai san tri tu~ {y Vi~t Nam 

3.1. Phap lu{lt vJ giao djch bdo tlam 

Nhin chung, phap lu~t v~ giao d!ch bao 
dam hi~n hanh cua Vi~t Nam da tuong dBi 
d§y du va thu~n lqi cho vi~C xac l~p, thl)'C 
hi~n cac giao d!ch bao dam b~ng tai san tri 
tu~. Trong hai th~p ki gAn day, cac nha lam 
lu~t Vi~t Nam da tich C\fC tham khao va t i~p 
thu thong 1~ t6t ci•a qu6c ts d~ xay d\mg va 
ho~m tbi~n phap lu~t v~ giao dich bao dam, 
tu BQ lu~t Dan Sl! (BLDS) nam 2005, Ngbj 
djnh s6 163/20061ND-CP v€ giao djch bao 

darn d€n BLDS nam 20 15 va g§n day la 
Nghi dinh s6 2 1/2021/Nf>-CP cua Chinh phu 
ngay 19/3/2021 quy dj.nh thi hanh BLDS v~ 
bao dam thvc hi~n nghia V\,1 (sau day gQi t~t 
Ia Nghj djnh s6 21/2021/N£)-CP). M~c du 
phap lu~t giao djch bao dam cua Vi~t Nam 
v§n dl)'a tren each ti~p c~n truySn th6ng v€ 

phan bi~t cac bi~n phap bao dam nhtrng rung 
btr&c da ti~p thu h~t nhan hqp li cua mo hlnb 
phap lu~t giao dich bao dam hi~n d~i theo 
khuy~n nghi cua UNCITRAL. 

BLDS nam 2015 va Nghi dj.nh s6 
21 /2021/ND-CP d~u quy djnh ph~m vi tai 
san b{lO dam r~t r(>ng: Tai san dung d€ bao 
dam thvc hi~n nghTa V\,1 bao g6m ca tai san 
hi~n c6 va tai san hinh thanb trong tuang lai 
(khofm 1 f>i~u 8 Ngb.i dinh). Nghi dinh ciing 
eta bu&c dAu thua nh~n "tai san pbai sinh tu 
tai san bao dam" v&i vi~c danh m(>t di€u quy 
djnh rieng v€ "biSn d(>ng v~ tai san bao 
dam", trong d6 li~t ke cac truang hqp tai sfm 

so bfru tri tu~ o Vi~t Nam so voi m()t s6 nuoc 
ASEAN", T(lp chi Khoa h9c va Cong ngh? Vi?t 
Nam. sB I +2, IT. 29, https://vjol.info.vn/index.php/ 
kllcnlarticle/view/54778/45389, truy c~p 15/3/2023. 

29 



NGmENC{J'IJ- TRAODOI 

bao dam c6 S\1' bi~n d<}ng v~ m~t v~t 1i bay 

phap li thi tai sfm phai sinh tir tai san bao 

dam ciing la tai san bao dam (Bi~u 21 ). Nglli 

dinb cling lam ro ph~ vi TSTT duqc dt'mg 

lam tai san bao dam22
. 

v~ mo ta t~ti san bao dam, phtl hqp v&i 

khuy~n nghi cua UNCITRAL, BLDS nam 

2015 cho phep " tai san bao dam c6 th~ duqc 

mo ta chung nhtmg phai xac djnh duqc" 

(khoan 2 Di~u 295). Cv th€ boa di~u nay, 

Ngbi djnh s6 21/2021/ND-CP quy djnh vi~c 
mo ta tai san bao dam do cac ben tboa thu?n 

va d?t ra rAt it yeu du b~t bu9c obi vm cac 

ben trong vi~c mo ta ta.i san bao dam (Bi~u 9). 

3.2. Philp lwl.t sa htru tri tu?, chuydn. 

g iao cong ngh¢ va cac quy tljnh phap fu9,t 

khac c6 lien quan 

Phap lu~t Vi~t Nam hi~n hanh bao h9 

ttr01lg d6i dfiy du cac loc;ti dfJi tuqng quy~n 
SHTT, bao g6m quy~n tac gia va quy~n Lien 

quan, quy~n so hfm cong nghi~p, quy~n dai 

v&i giang d iy tr6ng. Phap lu?t quy dinb ro 

cac di~u k.i~n bao h9 dai v&i rung loc;ti d6i 

ruqng quy~n SHIT, CO' ch~ xac l~p quy~n. 
n9i dung va chu tbS quy~n, gi&i hc;tn quy€n, 

CO' ch~ thl;l'C thi quy~n va cac ch~ tai d6i V&i 

himh vi xam phc;tm quy~n SHTT. Theo cac 

tieu chi va thang do pb6 bi~n cua quae t€, 

22 f)i~u 14, Di~u 17 Nghi d!nh s6 21/202 1/Nf>-CP 
quy d!nh: Chll so hfru quy~n tai san phat sinh tir 
quy~n so htru tri tu~, cong ngh~ thong tin, ho~t d{>ng 
khoa hQC, cong ngh~ duqc dung quy~n tai san dai 
v6i ct6i tuc;mg quyen tile gici, quy6n lien quan, quy~n 
so bfru coog oghi~p. quy~n ct6i v6i gi6ng cay tr6ng; 
quy~n so hfru, quySo sir dl,lllg k~t qua nghien cl!u 
khoa hQc, phat tri6n cong ngb~, chuy6n giao c6ng 
ngh~; quy~n kMc tri gia duqc b~g t1en phat sinh tt'r 
quy~n sa bfru tri tue. cong ngh~ thong tin, bo{lt d()ng 
kboa bQc, c6ng ngh~ d~ bao dam th\fC bi~n nghla Y\1· 
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Vi~t Nam duqc x~p h~ng 2/6 nu&c ASEAN 

diSu hinh, chi dung sau Singapore, xet v~ 
tinh d§y du cua h~ th6ng phap lu~t SHTT; 

tuy nhien, tinh bi~u qua ctia b~ th6ng thvc 

thi pbap lu~t SHTT con kha thAp, dt'mg thl:r 

5/6 mr&c ASEAN di6n hinh, chi tren Thai 

Lan va th~p b011 dang k€ so v&i Singapore 

va Malaysia23
. 

Tuy Lu~t SHTT khong c6 quy d jnh nao 

v~ vi~c sir dt,mg TSTT trong giao djch bao 

drun nhtrng Lu~t Cbuy~n giao cong ngh~ 
oarn 2017 va Nghi djnh s6 76/2018/Nf)-CP 

ngay 15/5/201 8 cua Chinb phu quy dinh chi 

ti~t va hu&ng d§n thi hanh m<}t s6 di~u cua 

Lu~t Chuy~n giao c6ng ngM da bu&c d~u d~ 
c~p van d~ na/4

. Theo cac van ban tren, ba 

nh6m d6i tuqng c6 tbS duqc dtmg lam tai 

san bao dam bao gbm25
: 

M 9t Ia, quy~n s6 hfru, quy~n sir d1,mg k~t 
qua nhi~m V\1 khoa h<;>c va c6ng ngh~ c6 thS 

xac djnh duqc gia tri la quy~n tai san; 

Hai La, quy~n s& bfru, quy~n Str d~,mg a6i 

tLrqng SHIT theo quy dinb cua phap lu~t 

SHTT c6 th~ xac dinb duqc gia tri la quy€n 

tai san; 

Ba Ia, quy€n khac phcit sinh tll' k€t qua 

nhi ~m V\1 khoa hQC va cong ngh~, d6i tuqng 

23 Nguy~n Ht1u C~n (202 1 ), tldd, tr. 31-32. 
24 Khoan 3 f>i~u 35 Lu~t Chuy~n giao cong ngh~ nam 

20 17 quy djnb Quy ph at tri6o kboa hQC va cong 
ngh¢, Quy dbi m6i cong ngb~ qu6c gia, t6 cht'rc tin 
dt,mg duqc ub~u cac lo~li quy~n tai san nhu quy~n 
so hfru, quy~o sir dvng. quy~n khftc phat sinh tit k6t 
qua nghieo c(ru khoa hQc va phat tri~n cong ngh~, 
d6i tuQ"Jlg sa bfru tri tu~ ct6 bao dam cbo giao dich 
vay v6n d~u tu cbo cac dl! an khoa hQC va coog 
ngh~, khoi nghi~p sang t~o, pbat tri~n san xufit, 
kinh doanb tU kat qua nghien ctru k:hoa hQC va phat 
tri~n cong nghc. 

2s K.hoan 1 Di~u I J Ngbi djnb sf> 76/20 18/ND-CP. 
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SHTT theo quy dinh cua phap lu~t c6 th6 

xac dinh duqc gia tJi Ia quySn tai san. 

Nhtr v~y, TSTT duqc dung lam tai san 

bao dam bao g6m ca cac d6i tuqng duqc bao 

h() quySn SHTT va cac d6i tuqng kMc 

khong duqc bao h() quy€n SHIT nhung phai 

thoa man d iSu ki~n b~t buoc la "co th~ xac 

djnh duqc gia tri ", rue Ia phai thong qua 

khau dinh gia. 

Philp lu~t Vi~t Nam hi~n nay cling da c6 

cac quy dinh vS djnh gia TSTT t i ~m c~n 
thong 1~ qu6c t~, bao g6m Thong tu sa 

04/2016/TT-BTC ngay 07/01/2014 cua B(> 

Tai chinh ban hanh Tieu chufrn thftm d!nb 

gia s6 1 3 th~m dinh gia tai san vo hlnb, 

Thong tu lien tjch sa 39, Thong tu sf> 

10/2019/TT-BTC cua B() Tai chinh hu6ng 

d~n vi~c xac clinh gia tri tai san Ia k~t qua 

CUa nhi~m V\l khoa hQC va cong ngh~ sir 

dt,mg v6n nha nu6c. 

3.3. Uu ili~m va ht;m ch~ cua khung phap 

lf hi~n hdnh v~ giao dtch bdo dam btlng tai 
san tri tu¢ 

C6 tb~ tb§y, Yi~t Nam da c6 khung phap 

li kba d~y du va thu~n lqi cho giao dich bao 

dam b~ng TSTT. Phap lu~t giao dicb bao 

dam cua Vi~t Nam khong h~n cb€ vi~c su 

dt,mg TSTT lam tai san bao dam. Phap lu~t 

SHTT hi~n hanh kbong quy dinh c~,~ th~ vS 

dang ki giao dich bf10 dam b~ng TSTT phai 

tht,rc bi~n t~i C(J quan SHTT nen ben nh~n 

bao dam a Vi~t Nam holm toan c6 th~ dang 

ld t~i ca quan dang ki giao djch bao dam nhu 

dai v&i cac d(>ng san khac. Tren tht,rc t€, da c6 

m(>t s6 hqp d6ng tb€ cb§p quySn SHIT duqc 

xac l~p va dang ki bi~n phap bao dam t~i C(J 

quan dang ld giao djch bao dam, duqc toa an 
cong nh~n va cho pbep ben nh~ tb~ ch§p xu 
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li tai san bao dam26
. Tuy nhien, kbung phap 

li v€ giao djch bao dam b~ng TSTI cua Yi~t 
Nam con nhfrng b~n cb€ sau day: 

ThU: nhdt, phap lu~t v6 giao djch bao 

dam Yi~t Nam hi~n nay dt,ra tren n€n tang 

CaC quy dinb v€ bao dam tbt,rC ll~ll nghia VI,) 

trong BLDS dugc xay d\ffig theo each ti ~p 
c~n truy€n th6ng (phan bi~t gifra cac bi~n 
phap bao dam) va sau d6 dtrQ'C C\1 th~ hoa 0 

cfip d() nghi djnh. V&i ph~m vi di€u chinh 

r()ng, BLDS khong th~ quy djnh chi ti~t mc;>i 

v~n d~ v~ giao djcb bao dam, trong k:hi d6, 

c6 nhfrng vin d€ kbong the! giai quy~t duqc 

b~ng nghJ djnh, rna pbai a cip d() m()t van 

ban lu~t chuyen ngfmh d6 dam bao S\1' af>ng 

b9 v&i cac lu~t kbac va n~u cAn thi~t pMi 

stia d6i cac lu~t khac nhu Lu~t Pha san, Lu~t 
Thi hanh an dan S\f, B() lu~t Ta tl,lng dan S\r. 

Cb~ng b~, vAn d~ xac l~p, thvc hi~n giao 

djcb bao dam, xti 1i tai san bao dam, nb~t hi 

v6i nhiing Io~i tai san d~c thu, v§n dS thu tt,r 

LTU tien giua cac chu th~ lien quan trong giao 

dich bao dam. Vi~t Nam hi~n chua c6 lu~t 
rieng vS giao djch bao dam v6i quy ch~ phap 

1i rieng cho tai san bao dam 1<1 d()ng sfm. 

Phap lu~t giao djch bao dam a Vi~t Nam 

bi~n nay ap dl,lng cbo t§t ca cac lo~i tai san 

bao dam, bao g6m ca d()ng san va bit d()ng 

san, trong k:hi d(>ng san la lo~i tai san b~t sue 

da d~ng, nang d(>ng, ben c~nh d(>ng san hfru 

hinh con c6 cac d(>ng san vo hinh nhu TSTT 

nen d n quy cb€ phitp 1i kbac bi~t, thong 

thoang, linh ho~t han. Do tinh ch§t d~c thi1 

26 Xem Ban an s6 3 1/202!/KDTM-ST ngay 27/5/2021 
cua Toa an nhan dan buy~n T, tbanh ph6 H vB 
tmnh ch~p hgp d6ng tin dl,lilg, https://tbuvicnphap 
luat. vn/banan/ban-an/ban-an-312021 kdtmst-ngay-
27052021-ve-tranh-chap-bop-dong-tin-dung-20 13 
70, truy c~p 15/3/2023. 
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cua bfrt dong san, phap lu~t v€ giao djch bao 

dam b5ng bfrt d(mg san a cac qu6c gia d€u 

kha "bao thu", ch~t che v€ Wnh thll'c, tU khau 

xac l~p giao dich bao dam d~n xir li tai san 

bao dam. Vi v~y, xu htr&ng xay di!Dg lu~t 

rieng v€ giao djch bao dam b5ng dong san c6 

kha nang bao quat cac lo~i dong san vo hinh 

m&i n6i trong n~n kinh t~ nhu TSTT, tai san 

s6 ... dang ngay cang pb6 bi~n tren th~ gim 

I · ~ ' d nh C d 27 A 1· 28 
1 1~n nay, v1 \1 u ana a , u stra ta , 

New Zealand29
, Philippines30 

... 

Tht'r hai, Lu~t SHTT chua ghi nh~n chu 

th€ quy€n SHIT c6 th~ sir dvng TSTT trong 

giao dich baa dam, rna vfin d~ miy chi duqc 

d€ c~p trong Lu~t Cbuy~n giao c6ng ngh~, 
Ngbi djnh s6 211202 11ND-CP v~ bao dam 

thl.Jc hi~n nghla V\1 va Ngb~ djnh s6 

76/2018/NE>-CP hu&ng din thi banh Lu~t 
Chuy€n giao cong ngh~. Tren tlwc t~ , cac 

cbu th~ t~o l~p va n~m gifr TSTT it khi chu 

y, th~m chi khong bi~t d~n cac quy djnh 

phap lu~t v~ giao dich bao dam va nguqc l~i, 
cac chti th~ truy~n th6ng trong giao djch bilO 

dam (ben cho vay va ben vay) cung hi~m khi 
bi~t d~n cac quy dinb phap Ju~t va th\l'C ti~n 

27 Cac bang a Canada d~u ban bfmh Lu~t v6 giao dich 
bao dam b~ng dQng san (Personal Property Security 
Act) theo khuon m~u ctia Quy6n 9 UCC trong khoang 
thai gian tir nam 1990 d~n 2002. 

28 Australia ban himh Lu~t v€ Giao djch bao dam 
bkg dQng sao nam 2009, https://www.legislatioo. 
gov.au!Dctails/C2018C00093, truy ~p 15/3/2023. 

29 New Zealand ban hanJ1 Lu~t v€ Giao djch bao dam 
b~ng dong san nam 1999, bttp://www.legislatioo. 
govt.nzlact/public/1999/0 126/60.0/DLM45900.htmJ, 
truy c~p I 5/3/2023. 

30 Philippines ban hanh Lu~t v~ giao djch bao dam 
bkg dong san nam 20 17, http://www.official 
gazette.gov.ph/downloads/20 18/08aug/20 180817-
RA-1 I 057-RRD.pdf, truy c~p 15/3/2023. 
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v~ SHTT31 . Day la rao can Jan v~ nh~ thuc, 

khi~n cho cac ben cho vay cilng nhu cac chu 

th~ n~m gifr TSTT c6 nhu du vay v6n du<'mg 

nlm kh6 tim g~p nhau. Di€u nay khong chl 

xay ra a Vi~t Nam rna ngay ca a Hoa Ky -

qu6c gia tien pbong trong ho~t dong cho vay 

c6 bao diun b5ng TSTT, theo m(lt nghien 

c(ru, chl c6 4 trong t6ng s6 gin 6.000 ngan 

hang a Hoa Ky chuyen sau v~ linh vgc tai 

trq v6n c6 bao dam b~ng TSTT cho cac 

doanh nghi~p trong linh v~rc cong ngh~. kbai 
nghi~p sang t~o, con l~i cac ngan himg khac 

dti v~n nh~ bao dam b5ng TSTT nht.rng chi 

v&i tinh ch§t Ia m(>t pb!n trong kh6i tai san 

bao dam chung cua doanh nghi~p ben c~nh 

cac tai sfm khac nhu b~t d(>ng san, may m6c 

h.:. b' h ' ;, kh 32 t 1et !, ang ton o ... 

Thu ba, phap lu~t hi ~n hanh cht.ra c6 quy 

d!nh c1,1 th~ v~ giao d!ch biw dam b5ng TSTT 

nhtr: c6 dn dang k.i giao djch biw dam b~ng 
TSTT t~i CCI quan quan li nha nu&c vS 

SHTT, giai quy€t cac tru<Yng hqp phat sinh 

kh1 van b~ng bfw ho bi dinh chi, chAm dfrt 

hay huy b6 hi~u h,rc trong thOi gian quySn 

SHTT duqc dung d€ bao drun, thu tv uu tien 

gifra ben nb~n bao dam b~ng TSTT va cac 

ben lien quan, xtr li tai san bao dam Ia TSTT 

theo phucrng thuc nao la phu hqp nhk .. Cac 

t6 chuc tin dl)ng thuang c6 tam li chcr dqi 

quy dinb chi ti€t, C\J th~ tll' CCI quao quan li 
nha nu&c, trong khi d6, chua c6 sv vao cuoc 

chu dong, SI,T ph6i hqp, k8t n6i gifra cac CCI 

quan bfru quan nhu Ngan hang Nha nu&c, 

31 Luong Van Thuang, Nguy€n Minh NgQc (2021), 
"K.hai thac tai san tri tu~ thimh cong C\1 tai chlnh: 
Nhfrng gqi mo v€ khung chinh s1ich q.i Vi~t Nam", 
TQp chi Khoa h(Jc wi cong ngh~ Vi?t Nam, s6 II , tr. I 1. 

32 Xuao-Thao Nguyen (2020), "Lending lllJlovations", 
Brooklyn Law Review, Vol. 86: I, tr. 144 - 147. 
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BQ Ttr phap, BQ Khoa hQc va Cong ngh~ d€ 
dua ra cac quy djnh huang d!n, t~o Sl! an 
tam cho thi tru<'Yng33

. 

Thu tu, phap lu~t SHTT ella Vi~t Nam 
ill~C du kha d~y du va ti~m C~ll chu§n ill\IC 
qu6c t€ nhung th\fc thi quy~n SHTT l ~i Ia 
khau y~u nhAt, lam giam sut dang k~ gia tti 
cua TSTT34

. 

4. M{)t s6 ki~n nghj hoan thi~n khung 
phap li v~ giao djch bao dam b~ng tai san 
tri tu~ (1 Vi~t Nam 

Tren CO' s& mo hinh kbung phap li v€ 
giao dicb bao dam bfuJg tai san tTi tu~ va 
thlJC tr~ng khung phap li nay a Vi~t Nam, c6 
thS dua ra rn()t s6 ki€n nghi sau day: 

M9t ld, ti~p tl,lc hofm thi~n phap lu~t v€ 
giao djch bilO dam, ti€n tai xay dl,l'ng lu~t v€ 
giao dich bao dam, cb.u trQng quy ch~ phap li 
rieng v~ giao dicb bao dam bfulg d()ng san, 
trong d6 c6 TSTT, theo lmang ti€p c~n hi~n 
d~i cua UNCITRAL. B6 sung cac quy dtnh 
C\J thS hon v€ dang ki giao d!ch bao dam, thfr 
f\I uu tien giua ben nh~n bao darn bfuJg 
TSTT va ben duqc d.p phep Slr dt,mg, v€ Xlr 
li tai san bao dam tb.eo phtr011g thfrc ban 
ho~c khai thac thuong m(;li d6i v&i TSTT. 

Hai la, d8 nang cao nh~n thfrc cua cac 
chu th€ c6 lien quan, khuy~n khich hQ sti 
dl;lng TSTT trong giao djch bao dam, ben 
c(;lnh cac quy dinb. trong phap Iu~t v€ giao 
djch bao dam, cGng c~n quy d!nh trong Lu~t 

33 T-Ta A nh (202 1 ), Thi cluip quydn sc't Juru trf tu? ad 
vay v6n. https://diendandoanhnghiep.vn/the-chap
quyen-so-huu-tri-tue-de-vay-von-1 96 179.html , 
Anh Tu (2021 ), "Thiw gong" cho tdi san bao dam 
/0 san pluim tri tu?. https://vneconomy. vn/thao
gong-cho-tai-san-bao-dam-la-san-pham-tri-tue-202 
1 0416172300954.htm, truy c~p 15/3/2023. 

34 Nguy~n Hiiu C~ (2021), tldd, tr. 32. 
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SHTT vS vi ~c TSTT c6 th~ duqc sti d\lllg 
lam tai san bilO dam d~ vay v6n (tuO'llg tv nhu 
quy dinh v~ cho phep gop v6n bAng quy~n 
SHTT trong phap lu~t doanh nghj~p)35 . 

Ba Ia, m& r()ng ph~ vi cac lo~i TSTT 
c6 th~ sir dt,mg him tai san bao dam nhung c6 
huang d~n C\} th€ hO'll v€ tai san bao dam Ia 
cac TSTT ph6 bi~n, duqc dang ki nhu b~ng 
sang ch~, nhan ru~u, quy~n tac gia. flay Ia 
cac lo~i TSTT rna CO' quan quan li SHTT c6 
tb€ n~m giu thong tin d~y du, c~p nh~t v€ 
tinh tr~ng phap li cua tai san. Do d6, d6i v6'i 
cac Jo~i tai san nay, khi sfr dl,mg lam tai san 
bao dam, CO th~ yeu du dang ld ~j ca hai C<Y 
quan (cO' quan dang ki giao dich bao dam 
b~ng d()ng san va CO' quan SHTT) va c6 S\I 
k€t nf>i , chia se dfr Ji~u gifra hai CO' quan n6i 
tren. C6 thS tbam khao kinh nghi~m cua 
Trung Qu6c vS vfrn d~ nay. Tt':r nam 2010, 
sau CO' quan trung UO'llg cua Trung Qu6c 
gdm B() Tai chinh, B() Cong ngi:U~p va Cong 
ngh~ thong tin, Ngan hang Trung uO'llg, CO' 
quan dang ki sang ch€, CO' quan dang ki 
nhan hi~u va CO' quan dang ki quy€n tac gia 
da ban hanh m()t van ban huang d§n chung 
v~ d~y m~nh s~:r phat tri6n cua giao djch bao 
dam b§ng TSTT nh~m h6 trq cac SME36

. CO' 
quan SHTT Trung Qu6c (China National 
Intellectual Property Administration - CN IP A) 
tbam gia r~t tich Cl,l'C vao vl~C xay d\lllg th€ 
ch€ cho ho~t d()ng cho vay c6 bao dam b~ng 
TSTT, vai vi~c ban hanh cac quy djnh v€ 

35 Bi6u 34 Lu~t Doanh nghi~p niim 2020. 
36 Notice on Strengthening the Intellectual Property 

Pledge Financing and Evaluation Management to 
Support the Development of Small- and Medium
sized Enterprises (8/ 12/2010), http://www.lawinfo 
china.corn/display.aspx?lib=law&id=8460&CGid=, 
truy c~p 15/3/2023. 
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dang ki giao d!ch bao dam bftng nhan hi~u) 
quy~n tac gia va b~ng sang ch~ vilO nam 

2010. Quy djnh v~ dang ki th~ chAp bfutg 

sang ch€ (Measures for the Registration of 

Pledge ofPatent Rights) duqc CNIPA sua obi 
vao cuai niim 2021, theo d6) dang lei c6 th€ 

tht,rc hi~n qua n~n tang tr\rc tuy€n t~i CNIP A, 
v&i thai gian xem xet h6 sa h\ 5 ngay dai v&i 

h6 sa gi§y va 2 ngay lam vi~c ctai v&i h6 sa 
tr~c tuy€n. Trong thai gian b~ng sang ch~ 
duqc th~ chftp) CNIP A c6 ngh1a V\l thong bao 

ngay cho ben nh~n bao dam v~ vi~c b~ng 
sang ch6 bi tuyen ba huy bo hi~u I~c ho~c 
ch§m d(rt hi~u hrc, v~ vi~c ben bao dam 

khong DQp pbJ duy tri bi~u 1\TC cua b~ng sang 
ch€ trong thai h~ ho~c c6 yeu d.u dinh chi 

hi~U h,rc CUa b~ng sang ch€ tlr phia toa fm .. _37 

B6n la, hoan thi~n phap lu~t SHTT) nh~t 
la nang cao hi~U h;fC, hi~u qua th\TC thi, bao 
v~ quy~n SHTT d~ bao toan va nang cao gia 

tri cua TSTT, t~o sg an tam cho ben nh~ 

bao dam b~ng TSTT. 

Ben c~nb vi~c hoan thi~n khung phap li, 
dn c6 cac giai phap d6ng b9 khac nhu c6 

chinh sach hB trq m~h me t1r phia Nha 
mr&c, kS ca trq dp v~ lai su§t, v~ dinh gia 

TSTT, k~t nai giiia ben cftp van va ben c6 

nhu c~u vay van, phat tri~n dich V\1 bao hiSm 

TSTT v.v .. 38 d€ tung bu&c t~o l~p m9t thi 
truemg TSTT, trong d6 c6 thi tru<'Yng cho vay 
c6 bao dam b~ng TSTT./. 

37 China amended measures for registration of pledge 
on patent rights, hrtps://www.lexology.com/library/ 
detail.aspx?g=8a87547a-tb24-4dab-9635-31 ebfdf 
btl32, truy c~p 15/3/2023. 

38 Patent and Trademark Pledge Financing in China 
Gains the Largest Increase in the 13th Five-Year 
Plan Period, https://english.cnipa.gov.cn/art/2021/ 
3/9/art_ l340_ 157495.html, Xem them: Trin Thj 
Thu Hu<mg (20 16), tldd, tr. 52. 
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