
N~N DI~N cAc TRANH CHAP QUOC TE 

TREN BIEN DONG 

HaNhanAt 

TOm tit: Sau nhiiu th(l.p kY n6 l1;tc giiii quyit, tinh hinh tranh chdp tren Biin DOng 
vd'n Jang bi tdc va c6 XU huimg ngdy ciing phUc t(lp. Bili vidt nh(i,n di?n va phdn tich ctic 
d(lng tranh chdp hi?n tqi trin Biin D6ng, t(l.p trung chti yiu vela ba d(lng tranh chdp: (1) 
Tranh chdp vi chU quyJn i!6i v&i ccic vUng /Jnh th&; (2) Tranh chdp vi ccic vUng biin 
chbng idn; (3) Tranh chdp vi vi?c gilli thich va tip d'lilng m9t s6 quy Jinh trong COng u&C 
Lu(lt Biin niim 1982. 

Abstract: After many decades, the disputes in the East Sea (South China Sea) are 
still at a stalemate and become increasingly complicated. The article identifies and 
analyzes various types of disputes in the East Sea with a focus on three types as follows: 
(I) Disputes over territory sovereignty; (2) Disputes over overlapping maritime areas; 
and (3) Disputes over the interpretation and application of certain provisions of the 
1982 UN Convention on the Law of the Sea. 

1. Tfing quan 

BiSn DOng (ten qu6c tS Ia South China 

Sea) Ia mQt khu Vl,l'C quan tr9ng cUa thS gi&i 

v~ giao thOng h<lng hil.i vcl thucrng m{li 
nhung l{li dang chlmg kicbn nhUng tranh 

chAp vS chU quySn Hinh th6 da d{lng va phlrc 

t{lp gifra c<ic qubc gia. Sau nhibu th~p Icy n6 

Ive gi<li quycbt, tinh hinh tranh chAp vfin bcb 

t~C vcl c6 XU hucJng ngfty cftng phlrc t{lp, d:;ic 

bi~t ta tlr sau Ph<in quycbt niim 2016 c-Ua TOa 

Tr9ng tcli, thclnh l~p theo Phl,l- Ive VII, COng 

u&c cUa Lien hqp qubc niim 1982 vS Lu~t 
BiSn, trong V\l vi~c Philippines ki~n phin 

dbi c<ic yeu s<ich cUa Trung Qubc (Vl,l- ki~n 
bibn D6ng)1• Sau 5 nfun k6 tlr Ph<in quySt, 

trong khi Vi~t Nam va c<ic qubc gia ASEAN 

'TS., Khoa L~t Qu6c ti: - TruCrng D\li h9c Lu~t, D\li 
h9c HuS. 
1 Xem them c<ic th6ng tin vS VI) ki~n Bil:n D6ng va 
Phan quyi:t clla TOa TrQng tfti niim 2016 t\li dja chi: 
https://pca-cpa.org/en!cases/7/, truy c~p ngay 
08/08/2021. 

vfin kien tri con duOng dfiln ph<in dS mong 
tim kicbm mQt gi<li ph<ip cho tranh chAp, thi 

Trung Qubc ngcly mQt tiing cuOng c<ic ho~t 
dQng 1dn chicbm, b6i d~p. quiin sv h6a, khieu 
khich va can tr6 quy~n slr dl,.lng bi&n cu.a c<ic 

qubc gia kh<ic2• Tirng d6 thCTi gian cling 

cht'rng kiSn si,r phil.n lmg m~ me tlr phia 
cQng d6ng qu6c tcb dbi v&i nhfrng yeu s<ich 

vO l)' vii phi ph<ip cUa Trung Qubc, mcl 

"cuQc chi~n cOng hil.m niim 2020" Ia mQt vi 

d9 diSn hinh3. Ben c{lnh d6, Hoa KY - qubc 

2 Nguyen Thanh Trung (2021), China's Plan for the 
South China Sea: A Mixture of Pressure and Legal 
Approaches, https://amti.csis.org/chinas-plan-for
the-south-china-sea-a-mixture-of-pressure-and-legal
approaches/, truy c~p ng3y 10/08/2021; Madeline 
McLaughlin (2020), US Strategy in South China Sea 
2020, American Security Project, https://www.jstor. 
org/stable/pdf/resrep26608 .pdf?refreqid=excelsior"/o 
3A385798e698bacccc3fdd3843bc84af04, truy c~p 
ng<ly 10/08/2021. 
3 Jonathan G. Odom (2020), The 2020 'Battle' of 
Deplomatic Notes Opens the Door to a Possible 
Solution for South China Sea, https://modcrn 
diplomacy.eJY2020/12/1 l/the-2020-%CB%8Bbattle-

63 



NHA Ncfac v A PHAP LU.jT s6 612022 

gia ten tiSng ph3n d6i cic yCu s<ich ell.a 
Trung Qubc m{lllh me nhfit - da ti€p tvc tiing 
cuCmg sv hi~n di~n clla hQ t;;ii Bi~n DOng 
v6i chiSn dich "Tv do hang h<li" (Freedom 
of Navigation Operations - FONOP)4 nhb 
"th<ich thlrc" c:ic yCu s<ich cUa Trung Qu6c 
bi cho ta can tr& quySn "ti! do hitng hili". 

MQt trong nhfrng khia c;;inh t(:l.o nCn sv 
phlrc tf;l.p cUa tranh chfrp tren Bi~n D6ng c6 
te la tinh da d;;tng vS llnh vvc tranh chfrp vii 
nhiSu vS sb luqng c<ic bCn tranh chfrp. M~t 
khil.c, cic tranh chfrp nay kh6ng tbn t;:ii dQc 
l~p mil dan xen, 3nh huOng t§,n nhau. Vi~c 
gi<li quy~t mQt lo<:ii tranh chfrp nay c6 kha 
niing a.uh hu&ng dSn vi~c giiti quySt cac 
tranh chAp lien quan kh<ic. Do d6, vi~c hi&u 

r5 tinh chfit, dl)c di~m clla tlrng d;;ing tranh 

chfip trCn Bi6n E>Ong se gillp chllng ta c6 cii 
nhin chinh x:ic v~ tinh phltc t<:lp cUa chllng 

va c6 th6 phin nao hinh dWlg ra ca s6 ph<ip 

l)r va nhfrng hu&ng gi<ii quySt thich hqp. 

2. Tranh chip v~ chii quy~n d&i vOi 

c3.c vU.ng liinh th& 

Tren Bi6n E>Ong, cac qubc gia c6 nhfrng 

yeu s:ich vS chU quySn mau thufin nhau 

(conflicting sovereignty claims) dbi v&i c:ic 

dao, dao da va c:ic thvc th6 dja I:Y kh:ic. 6 
quful d<io Hoilng Sa, ca Trung Qubc, Viet 

Nam vii E>ili Loan d6u tuyen bb chU quySn 

of-diplomatic-notes-opens-the-door-to-a-possible-sol 
ution-for-the-south-china-sca-disputes/, troy c{lp 
ngay 08/08/2021; Nguyen Hong Thao (2020), South 
China Sea: The Battle of the Diplomatic Notes 
Continues, https://thediplomat.com/2020/08/south
china-sea-the-battle-of-the-diplomatic-notes-continu 
es/, truy c{lp ngay 08/08/2021. 
4 Xem: Chinh siich v~ d(li duang cUa Hoa KY duqc 
c6ng b6 vao niim 1983, https://policy.defense.gov/ 
Portals/l l/Documents/gsa/cwmd/DoD%20FON%20 
Programo/o20--%20Fact%20Sheet%20(March%2020 
15).pdf, troy c{lp ngay 09/08/2021. 
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dbi v&i toiln bQ vUng H'inh th6, trong khi d6 

a qu&n d<io TnrCmg Sa, c6 dSn 6 chU th6 

tranh chip vS yeu s:ich chU quySn, glim 

Trung Qubc, Viet Nam, E>ili Loan, 

Philippines, Malaysia vii Brunei. d Bi6n 

E>Ong, vi!$c chiSm hfru va slr d1,.1ng hai qu&n 

d<io Hoilng Sa v3. TnrCmg Sa cUa Vi~t Nam 

da trai qua nhiSu giai do~n nhu: TU thS kY 
17, th(ri k:Y phong kiSn nh3. N guy6n, th(ri k:Y 

Ph:ip thuQc, thCTi k:Y Nh~t B<in chiSm d6ng, 

thCTi k:Y chiSn tranh Vi~t Nam, va thCTi k)' 

dQc l~p5 . Thvc tS cho thfiy, day 13. mQt qu:i 

trinh chiSm hliu tau dili, lien tl,lc va khOng 

tranh chftp cho dSn tru&c khi cac qubc gia 

kh:ic b~t d&u ten tiSng va co nhlrng hanh vi 

tranh gianh va chiSm hfru6 . Trong khi d6, 

Trung Qubc vfui thuCmg xuySn vi~n dfin 

nhii'ng ySu tb ljch slr vS vi~c ngu(ri Trung 

Qubc dii d~t ch§.n ten nhfrng vllng Ianh th6 

tren Bi6n E>Ong s&m nhfit, va do dO, hQ m&i 

ta nguOi cO chU quy6n trSn Hoang Sa va 

TnrCmg Sa7
. 

Tuang tv nhu v~y, & biii c~n 

Scarborough thuQc qufin d<lo TruCmg Sa, 

nhfrng tranh ciii v6 chU quySn liinh th6 gifra 

Philippjnes vii Trung Qu6c ciing xoay 

quanh vfin dS chiSm ctr hlru hi~u trong lich 

5 Solomon E. Salako (2018), Entitlement to Islands, 
Rock~ and Low - Tide Elevations in the South China 
Sea: Geoeconomics versus Rule of Law, 
International Law Research, Vol. 7 (1), tr.250. 
6 Raul (Pete) Pedrozo, China versus Vietnam: An 
Analysis of the Competing Claims in the South China 
Sea, A CNA Occasional Paper, CNA Analysis and 
Solution, August 2014, tr.37-61. 
7 HQi d6ng Nhil n116c CQng hOa nhiin diin Trung Hoa 
(2016), Sci ch tr&ng: Trung Qu6c tu On thU l(j,p tnt&ng 
gicii quydt thOng qua ddm phlin c!ic tranh chdp lien 
quan giifa Trung Qu6c vd Philippines & Bidn lJOng, 
http://english.www.gov .en/state_ council/ministries/2 
016/07/13/content_281475392503075.htm, truy c~p 
ngay 10/08/2021. 



slr. Cling v&i nhfing lu~n di~u quybn ljch 
slr, Trung Qu6c da dga v<lo cac b<in db c6 
d~ chlrng minh quybn s6 hfru ljch slr cUa 
minh d6i v6i biii C{ln Scarborough, ma hQ 
gQi ta dfto Hoang Nham8. Ngo<li ra, Trung 
Qu6c tuyen b6 r§ng vao nam 1935, Uy ban 
xac minh ban db cUa Trung Qu6c da tuyen 
b6 chU quybn d6i v&i 132 d<lo, da ngim vii 
biii c{ln 6 Bi€n D6ng, khi d6 biii C{ln 
Scarborough duqc li~t ke ta mQt phin vUng 
liinh th6 ma ngay nay Trung Qu6c gQi lit 
qutln dio Trung Sa9

. vb phia Philippines, 
hQ tuyen b6 rfing cac bfing chlrng ljch slr 
cho chll quybn cUa mlnh bao g6m vi~c cim 
mQt cQt ca vao niim 1965; vi~c xfiy d\ffig 
va ho{lt dQng cila mQt ngQn hii diing nh6 
vao niim 1965, dugc H<ii qufin Philippines 
cii t{l.O vao niim 1992; va vi~c sfr d1,1ng b8-i 
c{ln Scarborough litm ph~m vi tac nghi~p 
cUa h,rc lugng My va Philippines d6ng t{li 
vinh Subic10

• 

C6 th€ n6i r~ng, tranh chfip vb chU 
quybn liinh th6 Ia lo{li tranh chfip phtrc t{lp 
b&i cac qu6c gia chU ySu dva vao cac ySu t6 
ljch slr, ma di€n hinh ta vfin d6 "ph<it hi~n, 
chi6m hfru va st'r dvng" cac vllng liinh th6. 
Tuy nhien, trong th\]'c tiiB'n, do nhibu biSn c6 
cUa lich st'r dftn d6n vi~c "chi6m hfru va slr 
dvng" cac d<lo, qutln dao va cac thvc th~ dia 
ty tren Bi€n D6ng c6 nhibu bi6n dQng va 

8 Anne Barker (2021), China and the Philippines' 
tense stand-off over Scarborough Shoal leaves 
.fishennen in fear, https://www.abc.net.au/news 
/2021-05-26/china-philippines-stand-off-ovcr-scarbo 
rough-shoal/100145586, truy c~p ngay 10/08/2021. 
9 Huy Duong (2012), The Scarborough Shoal 
dispute: Legal issues and implications, https://www. 
rsis.edu.sg/rsis-publication/rsi s/ I 7 64-the-scarboroug 
h-shoal-dispute/#.YRCFVxQzbIU, truy c~p ngiy 
08/08/2021. 
10 Huy Duong, tldd. 
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thay d6i qua tlrng thiri k)' khic nhau. Trong 
Lu~t Qu6c t6, vi~c x<ic l~p chll quybn cUa 
qu6c gia d6i v6i mQt vUng lilnh th6 c6 th~ 
dugc thi;rc hi~n th6ng qua nhibu each thirc 
khac nhau ma "chii?m ctr hfru hi~u" la mQt 
hinh thirc dugc thlra nh~n11 . Hinh thUc nay 
thgc chfit Ia vi~c chi6m hfru nhfrng vllng 
Janh th6 v6 chll kh6ng c6 nguc'r:i a va tru6c 
d6 kh6ng thuQc vb chU quybn cUa bfit k)' 
mQt qu6c gia nao. ChiSm cU hfru hi~u la 
hinh thlrc quan tr9ng trong vi~c xac l~p chll 
quybn d6i v&i c<ic vllng liinh th6 xa x6i, hCo 
lanh ho~c c<ic d<io xa bO kh6ng c6 ngu6i &, 

v&i c<ic diSu ki~n dia IY kh6ng thu~n lgi. 
Hinh thlrc nay dOi hOi ph<li d<ip Ung nhfrng 
dibu ki~n nhfit djnh theo tieu chuin clla lu~t 
phap qu6c ti?. Ch~ng h{ln, trong phan quy6t 
vS V\I tranh chfip chll quybn vllng 18-nh th6 
D6ng Greenland giUa Na Uy va Dan M1;1ch 
niim 1933, Ph<ip vi~n thuCmg tf\fc qubc t~ 
(Permanent Court International Justice) cho 
ring, chiSm ctr hfru hi~u kh6ng chi dOi hOi 
si;r kham ph<i ho~c c6ng nh~n ma phii Ia 
chiSm hfru thvc ti? va thi6t l~p si;r kiem soat 
hilnh chinh hi~u qua d6i v&:i tiinh th6. Phii 
c6 y djnh va y chi hinh dQng v&i tu each 
chtl quybn va thµc hi~n mQt s6 ho{lt dQng 

11 Ngoii hinh thUc chi@m cU hfru hi~u, ljch sir th@ 
gi6i dii chi.Ing ki8n nhii:u c<ich thirc x<ic l~p chU 
quyi:n qu6c gia d6i v6i liinh thb kh<ic nhu: Chinh 
ph\lc (th6n tinh) lilnh thb clla qu6c gia khtic b~ng sire 
mq.nh vii h,rc, th6ng qua chuyen nhugng ho~c trao d6i 
liinh thb, b~ng m(lt ph<in quy6t clla -m<}t ca quan tfi.i 
ph<in. Xem them: Raul (Pete) Pedrozo, China versus 
Vietnam: An Analysis of the Competing Claims in the 
South China Sea, A CNA Occasional Paper, CNA 
Analysis and Solution, August 2014, page 3-4; Aditi 
Agarwal (2019), Sovereign State Territory, 
Academikc Article on Legal Issues, https://www. 
lawctopus.com/academike/sovcrcign-state-territory/, 
truy c~p ngay 10/08/2021. 
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thµc te d~ th~ hi~n quySn h,rc d6 12
. Ngoili ra, 

thvc ti&n Lu~t Qu6c tS cling yeu c~u r~ng, 
vi~c chiSm hiiu ph<li nhful danh qu6c gia, 
mQt cit.ch li€n t\J.c vi hOa binh trong mQt thc'ri 
gian d<li. 

Nguyen t~c chiem ctr hfru hi~u :ip dvng 
cho ca tanh th6 tren ditt tiSn va tren bi€n. 
Tuy v~y. a BiSn D6ng, S\l khac nhau v~ tinh 
tr<;i.ng ph:ip Iy clla cac vUng lanh th6 va thµc 

th€ dia IY c6 th€ <inh huCmg dSn vi~c xac l~p 
chll quy~n d6i v&i chling. Chfuig hl,ln, trong 

Phan quySt niim 2016 vS V\1 ki~n Bi&n 

D6ng gilra Philippines va Trung Qu6c, TOa 
Tr9ng titi x:ic dinh r~ng, nhieu th!Jc th€ dja 
ty a khu V\!C tranh chip tren Bi€n D6ng 
lu6n chim du&i nu&c, ngay ca Ille thlly trieu 
thip nhfit do d6 chling kh6ng th€ Ia d6i 
tuqng ell.a vi~c xac I~p chU quySn vi kh6ng 
d:ip Ung duqc tiSu chu~n clla mQt vling lanh 

th6 tren bi€n13 . Quan di€m nay ho3.n toan 
phU hqp v6i. quy dinh clla C6ng u&c clla 
Lien hqp qu&c niim 1982 vS Lu{lt Bi6n (sau 

d:iy gQi lit C6ng u&c ho~c C6ng u&c Lu{it 

Bi€n) lit d&i v&i cic thvc th6 dia l:Y lu6n 
chim du6i. bi6n thi kh6ng c6 bfit ell vling 

biSn rieng nao, k6 ca Hinh hai. Chiing h;,m, 

mQt trong b&n thvc th€ ma Trung Qu6c 

tuyen b6 chll quySn Ia bai ngfim 

Macclesfield duqc xic djnh ta mQt r~n san 

h6 vfin hofill toan chim ngay ca khi thlly 
tri€u xu&ng. Do d6, n6 kh6ng th€ Ia d&i 

12 Xem phan quy6t cU.a Ph8.p vi~n thuUng tn,rc qu6c 
t6 v€ Vl,l tranh ch&p chU quySn vUng liinh th6 £>6ng 
Greenland gifra Na Uy vii. £>an M\lch niim 1933, 
https://jusmundi.com/en/document/decision/en-legal
status-of-eastern-greenland-judgment-wednesday-5th 
-april-1933, truy c~p ng<ly 10/08/2021. 
13 Xem ph<in quy~t cUa TOa Tn;>ng t<li ni'im 2016 vS 
Vv ki~n BiSn D6ng gifra Philippines va Trung Qu6c, 
https://pca-cpa.org/en/cases/7/, truy c~p ngii.y 
10/08/2021. 
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tuc;mg clla yeu s<ich chll quyen b6i vi tuyen 
b6 chU quy€n chi c6 th€ duqc thvc hi~n d&i 

v&i cac d6i tuc;mg dia 1)' dip Ung djnh nghia 

cUa mQt hOn d3.o 14
• Di€u tuang ti,r cilng se 

ftp d\lng d6i v&i nhi€u bai ngfim khftc tren 

Bi€n D6ng khi x<ic dinh tinh hqp ph<ip c-Ua 

cac yeu s<ich v€ chll quyen. 

Tuy v~y. c6 th€ thfiy rfing, bin thfln 

C6ng u&c Lu~t BiSn kh6ng dieu chinh cic 
vfm d€ chll quy€n d6i v&i c<ic vUng lfulh th6 

tren biSn. Day c6 th€ duqc xem Ia mQt trong 
nhfrng diSm nb ngoiti "tfun v&i" clla C6ng 

u&c Lu~t Bi€n. Khi d~t ra nhimg quy djnh 

lien quan dSn vi~c sir dvng vit quin l:Y biSn, 

C6ng u&c dva tren gici djnh rfing cac qu6c 
gia da c6 chU quySn r6 rang v€ cac vling 

liinh th6 tren bi€n15
• Tuy v~y, vfin dS phlrc 

t~p & ch6 C6ng u&c chlra d\l'Ilg rfit nhi€u 

quy dinh v€ nguyen ilic, each thlrc va tieu 
chuftn xic djnh phc;im vi va chi€u rQng cUa 

cac vllng bi€n dva tren ca s6 cac vUng diit 
bao glim ca dfit li€n, hai dilo, va cac thi;rc th€ 

dia l:Y tren bi€n kh<ic. Day lit vfin d€ ca bcin 

di;ra tren nguyen t&c "dfit th6ng trj bi€n" (the 

principle of the domination of the land over 

the sea) duqc thlra nh~ rQng riii trong trong 

thvc tien va trong lu~t bi€n qu&c tt$ 16
. Do 

d6, cac tranh chfip v€ chll quy€n d6i v&i cac 

vUng lanb th6 nay d6ng vai trO then ch6t va 

c6 inh hu<'mg t11Jc tiSp dSn c<ic loc;ii tranh 
chfip bi€n kh<ic tren BiSn D6ng nhu tranh 

chfip v€ c<ic vUng bi€n chbng Ifin, tranh chfip 

14 Robert Beckman (2013), The UN Convention on 
the law of the Sea and the Maritime Disputes in the 
South China Sea, The American Journal of 
International Law, Vol. 107, tr.157. 
15 Robert Beckman, tldd, tr.153. 
16 Hitoshi Nasu (2018), The Regime of Innocent 
Passage in Disputed Waters, International Law 
Studies, Vol. 94, tr.247-253. 



vS vi~c giai thich va ap d1,1ng cic vin dS 
phip I)' lien quan trong COng u&c. 

3. Tranh chip v~ cac vilng bi~n 
, ' chOng Ian 

Tranh chip c<ic vllng bi6n chling Iin 
· (overlapping martime areas) cling Ia mQt 
d{lng tranh chip kh<i ph6 bi6n trong thi;rc 

ti~n quan h~ qu6c t6. D{lng tranh chip nay 
thut'mg x3.y ra v&i cic qubc gia c6 bi6n IiSn 
kS ho~c ctbi di~n nhau, hinh thinh khi cac 
qubc gia nay xac djnh cac vllng bi6n clla 
minh tren ca s& cic quy djnh clla COng u&c 
Lu~t Bi6n. TrCn th6 gi&i, c<ic tranh chip vS 
vUng bi6n chling Iin chi@m sb luqng kh<i !On 
va thut'mg r.it duqc cac qubc gia quan tam 
giiii quy6t17

. Trong thl,!c t6, vi~c giii quy@t 
cac tranh chip vS vllng biSn chling Iin thl,!c 
chit Ia qua trinh ph<in dinh bi6n (maritime 
delimitation) duqc thgc hi~n thOng qua 
nhiSu ca ch@ khac nhau nhu thuang luqng, 
tmng gian hOa giai ho~c thOng qua cic ca 
quan tai phin qubc t6. Xu.it phat tir tinh ch.it 
quan trqng cUa giii quy6t tranh chip vllng 
bi6n ch6ng Iiin, COng u&c Lu~t Bi6n cling 
quy ctfnh vS nhfrng each thlrc, nguyen t~c va 
phuang phap cho vi~c phiin djnh bi6n18 • 

Trong ph{lm vi vjnh B~c BQ, Trung 
Qubc va Vi~t Nam vira c6 bi6n liSn k€ vira 
c6 bi6n dbi di~n nhau, va ca hai qubc gia 
dSu c6 quySn xac djnh vllng D~c quySn kinh 
t6 tbi da 200 hii IY tinh tir dut'mg ca s&19

. 

17 ;<em sac tnrCTng ~qp cac tranh chfip vS vUn~ biSn 
chOng liin trCn thC gi6i dii. dugc giii quyCt t;ti: 
Division for Ocean Affairs and the Law of the Sea 
(Office of Legal Affairs United Nations) (2000), 
Handbook on the Delimitation of Maritime 
Boundaries, tr.139-143. 
18 Division for Ocean Affairs and the Law of the Sea, 
tldd, tr.12-84. 
19 E>iSu 57, COng u6c Lu~t Bien. 
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Tuy nhien, nai rQng nhfit clla vjnh B'ic Be) 
chi khoang 170 hai ly (khoing 310 km)20, 

tire la chua dU cho vll.ng d~c quySn kinh t6 
clla rieng Vi~t Nam hay Trung Qu6c, va 
diSu nay t<;to ra c<ic vll.ng ch6ng Ifui. Ngoii 
ra, trong vjnh Bic BQ c6 t6n t<;ti mQt s6 dao 
xa bCT (off-shore island) thuQc chU quySn 
cUa Vi~t Nam va Trung Qubc, va nSu d3.m 

bio cac diSu ki~n theo quy dinh t<;ti DiSu 
121 clla COng u&c Lu~t BiSn, thi se c6 cac 
vllng bi~n rieng, bao glim Ianh hiii, vllng 
ti6p giap, d~c quySn kinh tS va thSm Ive 
dja21

. Do d6, vi~c xac djnh cac vllng biSn 
cho cic dfto trong vjnh B~c :BQ cling c6 khft 
niing t;:i.o ra cac vUng biSn ch6ng J.in gifra 
Vi~t Nam v:i Trung Qubc. 

d BiSn DOng, ngo<li tranh chfip ch6ng 
Ifin v&i Trung Qubc, Vi~t Nam cOn c6 
nhfrng vllng biSn ch6ng Ifui v&i mQt sb qubc 
gia khic22

. V&:i Malaysia, Vi~t Nam c6 vltng 
thSm 11,1c dia ch6ng Ifin c6 di~n tich khoftng 
2.800 km2 nfim 6 phia ngo<li clra vjnh Thai 
Lan23

. Trong khi d6, gifra Vi~t Nam v&i 
Indonesia, vllng ch6ng Ifin thSm Ive dja c6 
chiSu rQng ten d6n 98.000 km2, chU y@u 13. 

do quan diSm clla hai ben khac nhau vS vi~c 

20 Ph{llll Binh, Khiii htr;!c vJ hai vinh l&n tren Bidn 
DOng, T\lp chi Qubc phOng toin diin, http:// 
tapchiqptd.vn/vi/bien-dao~viet-nam/khai-luoc-vc-ha 

i-vinh-lon-tren-bien-dong/15815.html, truy c~p ngiy 
10/08/2021. 
21 Khoi'ln 2 Di~u 121 COng u6c Lu~t Bien. 
22 Nguyen H6ng Thao, Db Minh Th8.i, Nguyen Thi 
Nhu Mai, Nguyen Thi HtrCTng, COng lt&c Luij.t Biin 
1982 vii Chiin lll9'C biJn cUa Vift Nam, Nxb. Chinh 
trj qu6c gia, Ha NQi. 
23 Nguyen Thanh Minh (2016), Qua tr1'nh phcin dinh 
biin giUa Vift Nam vd ccic nuirc ldng giJng, T\lp chi 
NghiSn clru qubc te, http://nghiencuuquocte.org 
12016/12/04/phan-dinh-bien -giua -viet-nam-va-cac-n 
uoc-lang-giengl?fbclid= I w AR2AJ e-YEmlSGS wKNI 
DgmtU7kA WhSMF9GuOX3B689WU7-Dt7DZm8 
Wnhl3RO, nuy c~p ngi'ly 09/08/2021. 
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v~n d\lflg cic quy djnh ctla C6ng u&c Lu~t 
BiSn trong vi~c xic djnh duOng ca sa24 . Ben 
c~h d6, gifra Thii Lan va Vi~t Nam da 
hinh thanh mQt vllng biSn chbng tfin bao 
gbm vllng d~c quy~n kinh t6 va th~m h,1c dja 
c6 di~n ti ch kho<lng 6.074 km2 25

. Trong 
ph1,1m vi vjnh Thii Lan, c6 tbn t1,1i mQt sb 
dao thuQc chU quy~n cUa Campuchia va 

Vi~t Nam, xuit phit tU nhfrng y6u t6 do ljch 
slr dS t1,1i va hai qubc gia van dang t6n t1,1i 
nhfrng quan di6m khic nhau v6 vfui d6 chU 
quy6n, di6u nay co thS t1,10 ra cac vllng biSn 
chbng tfui. Ngoai ra, m~c dU chua xic djnh 
cv thS, nhrmg xufit phit tU nhfrng yeu sich 
mau thuan nhau vS chU quySn d6i v&i cac 

dito va thvc thS dia IY tren BiSn D6ng, gifra 
Vi~t Nam, Tmng Qu6c, Philippines va 
Brunei ch~c ch.in cling t6n t1,1i c3.c vllng biSn 
ch6ng Ifin. 

C6 th@ th:iy ring, ban than ccic vUng 

biSn kh6ng t\f n6 t1,10 ra c3.c vllng chbng Ifin 
ddn d6n tranh chfip. Vi~c chbng Jin nay 

tru&c h6t do ban than c3.c hanh vi dan 
phuang cUa cRc qubc gia trong vi~c tuyen 
bb chU quySn ho~c t\f x3.c djnh ranh gi&i c-Ua 
cac vUng biSn c-Ua minh ma khOng quan tam 
d6n c3.c qubc gia kh3.c. Trong truCmg hqp 
nay, chi€u rQng cua vUng biSn kh6ng dll tan 
dS m&i ben c6 thS ma rQng t6i da, tlr d6 
hlnh thanh nen c3.c vllng ch6ng tfin. Ben 
cl,lllh d6, ngoai nhfrng y6u t6 ljch sir dS 11,1i 

nhu a vUng BiSn D6ng, vi~c giai thich va 
v~n d\lflg cic quy djnh c-Ua C6ng u&c Lu~t 
BiSn vao thvc ti~n x3.c djnh cac vUng biSn 
cling Ja mQt nguyen nhan gay ra sv ch6ng 

24 Nguyiln Hbng Thao, D6 Minh Thlii, Nguyiln Thi 
Nhu Mai, Nguy6n Thi HuOng, stld. 
25 Nguy2n H6ng Thao, £>6 Minh Thlii, Nguyiln Thi 
Nhu Mai, Nguyiln Thi HuOng, stld, tr.122. 
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tfui. Chhg h1,1n, trong vi~c xac djnh duCmg 
ca s& dllng tam can clr xac djnh chi€u rQng 
cac vUng biSn, cac qubc gia co thS co nhfrng 
c3.ch hiSu kh3.c nhau v€ tieu chu~n clla C6ng 
u&c v~ duCrng ca sa th6ng thuCmg, duc'mg 
ca s& thfuig va duc'mg ca s6 qufui d<io. Nhu 
phan tich a ph~n sau, hi~n t1,1i cac duCmg ca 
s& c-Ua cac qubc gia a khu V\fC BiSn D6ng 
deu it nhieu chtra d\l'llg nhfrng diSm kh6ng 
hqp l.Y so v&i quy djnh c-Ua C6ng u&c Lu~t 

Bi6n va di~u nay cling giRn tiSp itnh hu&ng 
d6n tranh chip vUng bi~n ch6ng Ifin. 

4. Tranh chip lien quan a@n vi~c gi3.i 
thich va 3p dyng COng trO-c Lu~t Bi~n 
niim 1982 

Day Ia 101,1i tranh chip thuCmg ph3.t sinh 
trong thvc ti~n v~n dµng cac quy djnh c-Ua 
phap tu~t qubc tS gifra cac qubc gia. cac 
quy djnh thuCmg th6ng nhfit, nhrmg trong 
th\rc t6, c6 thS do nhiSu nguyen nhiin kh:ic 
nhau ddn ct6n vi~c cac qu6c gia kh6ng hiSu 
th6ng nhfit, th~m chi hi6u sai v~ Lu~t Qubc 
t6. C3.c nguyen nhan c6 the thfiy Ja: (i) Xufit 
phRt tU sv kh3.c bi~t v6 van h6a, ng6n ngfr 
va c3.c dieu ki~n xa hQi kh3.c nhau dfin d6n 
S\f hiSu biet ph3.p lu~t gifra cac qu6c gia 
kh6ng gibng nhau; (ii) Sv kh3.c bi~t ve h~ 
thbng ph:ip lu~t va trinh dQ ph<ip I.Y clla cac 
qu6c gia cling <inh hu&ng den khi nang hi6u 
va v~n dl,lng Lu~t Qu6c t6; (iii) Bfill than 
nhi6u quy djnh clla C6ng u&c Lu~t Bi~n vdn 
cOn m~p m&, chua rO nghia cling ta mQt 
nguyen nhan dfin dSn sv hi6u va v~ dvng 
kh6ng thbng nhit; (iv) CUng c6 nhi6u 
truCmg hqp cac qu6c gia c6 y hiSu sai va 
v~ dvng ph<ip lu~t theo hu&ng c6 lq:i cho 
hQ. Tfit cit cic truCrng hqp nay dSu c6 nguy 
ca ddn d6n cac bit d6ng trong quan h~ qu6c 
t6, va Ia xufit phit diSm cUa nhfrng tranh 
chip qubc t6. 



Tren Bii:n E>6ng, cic tranh chfip vS vi~c 
gifti thich vi ip d\lng cic quy dinh cUa C6ng 
u6c c6 thi: liCn quan dSn cic vfin dS nhu 
vi~c xic djnh duCmg ca s<'.r, vi~c xic djnh 
tinh tr{lng ph:ip ty dbi vm cac thvc thS dia 
I)', thvc ti~n <ip dl,lng quySn di qua kh6ng 
gay h0;1i clla tau thuySn nu6c ngoii trong 
Hinh hfti cUa qubc gia ven bii:n. 

4.1. Xllc dinh duUng Cd sii dilng aJ 
tinh chiJu r{}ng liinh htii 

E>uCmg ca s<'.r ta mQt can ell quan trqng 
·di: xac dinh ph0;1m vi va chiSu rQng cu.a cac 
vUng biSn. d Bii:n DOng, hftu nhu tfit ca 
c<ic qubc gia dSu da x:ic djnh duCmg ca s& 
cUa minh theo nhfrng ti@u chufin cUa COng 

u6c Lu~t BiSn. Trong khu V\l'C, c6 sv hi~n 
di~n cu.a tfit ca cac lo0;1i duCmg ca s& theo 
quy djnh clla COng u&c, g6m: E>uCmg ca s& 
th6ng thuCmg (normal baseline - E>iSu 5), 
duCTng ca s& thhg (straight baseline - E>iSu 

7), va duCmg ca s6 ctia qubc gia qufin d<io 
(archipelagic baseline - E>iSu 47). Tuy 
nhi@n, trong qui trinh ho0;1ch djnh duCmg ca 
s<'.r, gilra cac qubc gia cling c6 tinh tr0;1ng 
hii:u khOng thbng nhfit vS mQt s6 v:in dS 

lien quan. 

Ch~ng h0;1n, khi x:ic djnh duOng ca s6 
th~ng, vi~c Iva chqn c<ic dao gfin bCT di: dua 
vao h~ thbng duOng ca s6 c6 thi: gay nen 
nhfrng tranh cai. Theo tieu chufin ctia lu~t 
biSn qu6c te, duCmg ca s6 kh6ng duqc k6o 
den ho~c xufit ph:it ru cic bai CO;lll !Uc chim 
tUc n6i, trir truOng hqp a d6 c6 nhfrng den 

biSn ho~c cic thiet bi tuong tv thuOng 
xuyen nhO tren m~t nu&c ho~c vi~c v0;1ch c<ic 
duCmg ca s6 th~ng d6 da duqc sv thlra nh~n 
chung cUa qubc tS26

. M~t khftc, duOng ca s6 

26 Kho<i.n 4 Di~u 7 COng u&c Lu~t Bi~n. 

NHJN DI$N cAc TRANH CHAP ••. 

phfil duqc ve tam sao dS khOng duqc di 
ch~ch qua xa hu6ng chung cUa bCT bii:n27

. 

NSu d6i chiSu cic tiCu chi nay, c6 thi: thfiy 
c:ic duCmg ca sCT hi~n t0;1i ctia Trung Qu6c, 
Malaysia, Campuchia, Myanmar va Thii 
Lan d~u c6 nhiing dii:m chua phU hqp28

. C6 
nhfrng truOng hqp slr d1,lng c<ic dao qu:i xa 
bCT da tam cho duOng ca s6 c6 nhfrng do0;1n 

di l~ch v&i xu hu6ng chung cUa duCmg bCT 
bii:n, dii:n hinh ta duCmg ca s& gin bCT cUa 

Trung Qu6c29
. D~c dii:m nay ciing duqc tim 

thfiy a duOng ca s6 cUa Campuchia hay 

Myanmar. 

NhiSu qu6c gia tren thS gi&i, d~c bi~t Ia 
Hoa Ky, cling da nhi@u Ifin ten tiSng ph<in 
d6i c:ic dii:m kh6ng hqp 1)' trong duOng ca 
s& cUa c<ic qu6c gia 6 khu V\l'C Bii:n E>6ng30

. 

Trong nhiSu th~p k)r qua, BQ Ngo{li giao 
Hoa Ky chU tri da cho xuit ban mQt lo0;1t in 
ph~m nghi@n elm v~ duOng ca s& cUa cic 

nu6c, bao gbm ca cac qu6c gia a BiSn 
E>Ong. V&i tiCu d@ Limits in the Seas, c<ic fin 
phfim nay phan tich va drum gia nhiSu khia 
C{!Ilh kh<ic nhau, k@ ca nhfrng di@m bfit hqp 

Iy, trong duOng ca s& cUa c<ic nu6c31
. Th~m 

27 Khoin 3 Di~u 7 COng u&c Lu~t Bi€n. 
28 BQ Ngo~i giao Hoa KY, Limits In the Sea, No. 122, 
Straight Baseline of .Thailand, https://www.state.gov 
/wp-contentluploads/2020/01/LIS-122.pdf; Limits Jn 
the Sea, No. 117, Straight Baseline of China, 
https:/ /www .state.gov/wp-contentluploads/2020/0 1 IL 
IS-117,pdf; Limits In the Sea, No.99 Straight 
Baseline of Vietnam, https://www.state.gov/wp
contentluploads/2019/12/LIS-99.pdf, truy c~p ng<ly 
11/08/2021. 
ig BQ Ngo~i giao Hoa Ky, Limits In the Sea, No. 117, 
tltld. 
30 J, Ashley Roach and Robert W. Smlth, 2012, 
Excessive maritime claims, Martinus Nijhoff 
Pulisher. 
31 BQ Ngo~i giao Hoa Ky, Limits in the Sea, 
https://www.state.gov/limits-in-the-seas/, truy c~p 

ng<i.y 11/08/2021. 
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chi, niim 2017, HJ.i qufui Hoa KY c<'>n ti Sn 
hJ.nh chi@n djch t\f do hJ.ng hJ.i - FONOP 

chbng 11,ti cJ.c duOng ca sa thing qua mlrc 
duqc ve b&i Albania, Campuchia, Trung 

Qu6c, Malta, Oman va Tunisia32
. 

£>6i v&i duOng ca sa clla qu6c gia qufui 
dJ.o, COng u6c Lu~t Bi@n nhin m1,tn11 chi c6 

nhfrng qu6c gia qu.in d<io ( archipelagic 

state) m6i c6 quyen sU dvng 101,ti duCrng ca 
s& nay. COng u6c ciing d~t ra nhfrng dieu 

ki~n kha nghiem ng~t, nhim ngiin ch~n sv 
11,tm dvng cU.a cac qubc gia quftn d<io, ilnh 

hu&ng dSn quyen lqi chung cU.a cQng d6ng 

qu6c tS. Ching h1,tn, kho<in 2 va khocln 3 

E>i6u 47 COng u6c Lu~t BiSn quy dinh chiSu 

d<li cU.a cac duCTng ca s& nay khOng vuqt 

qua 100 hili l:Y; tuy nhien c6 th~ t6i da 3% 

clla t6ng s6 cac duCrng ca s& bao quanh mQt 

qu.in dao nao d6 c6 mQt chi&u dai 16n hem 
nhung khOng qua 125 hai I:Y; va tuySn cac 

duOng ca s& nay khOng duqc tel.ch xa rO r~t 
du(mg bao quanh chung cUa quftn d<io. 

Ho~c. "v&i diSu ki~n 1a tuySn cac duCmg ca 
sa nay bao l.iy cac d<io chU ySu va xac I~p 
mQt khu vvc ma t)' I~ di~n tich nu6c d6 v6i 
d.it, k~ ca vanb dai san hO, phili a gifra ty- I~ 
sb 1/1 va 9/1" Ia guy djnh nhim hl,l!l ch~ 

tham v9ng cUa cac gubc gia qufui dao33
. 

Tren thvc tS tru6c day, duC:mg ca sa 
cUa cit Philippines34 va Indonesia d&u c6 

nhfrng diem khOng ph-U hqp v&i quy djnh 

32 BQ Qubc ph6ng Hoa Ky, Report to Congress: 
Annual Freedom of Navigation Report: Fiscal Year 
2017. Chi til!t, https://policy.defense.gov/Portals/ 
11/FYl 7o/o20DODo/o20FON%20Report.pdf?ver=20 I 
8-01:19-163418-053, truy c~e ngay 11/08/2021. 
33 DiCu 47 COng uUc Lu~t Bien. 
34 Bautista I. (2009), The Philippine Treaty Limits 
and Territorial Water Claim in International Law, 
Social Science Diliman 5 (1/2), tr.107-127. 
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cU.a COng u6c, di~n hinh Ia vi ph1,tm chiSu 
deli cU.a cac do1,tn ca s& vuqt qua 100 h<li Iy. 

E>iSu nay da gay ra nhiing phan Ung tlr phia 

cac gubc gia khac trong va ngoai khu V\JC. 

Sau nay, ca Philippines va Indonesia da c6 

nhiing c~p nh~t va di&u chinh de duC:mg ca 
s& cU.a minh ph-U hqp v6i cac tieu chu~n 
cUa C6ng u6c35

. 

Tuy v~y, vi ph1,tm nghiem tr9ng va gfiy 
tranh cai nhi6u nhftt Ia duOng ca s& cU.a 

Trung Qu6c ve bao quanh qufin dao Hoang 

Sa niim 199636
. Trung Qubc c6 le da cb tinh 

hieu sai cac guy djnh cu.a Ju~t bien qu&c tS 

khi sU dvng duOng ca s& qu.in dilo cho 
Ho<lng Sa. RO rang, chua n6i dSn vi~c 
Trung Qubc chiSm d6ng qu.in d<io Hoang 

Sa cU.a Vi~t Nam mQt each trai phep, vi~c 

hQ sir d1,lng duC:mg ca s& qu.in dao cho qufin 

dao nay Ia hoan toan trii lu~t, b6i le Trung 
Qubc kh6ng phai la qubc gia qufui dcio. 

Chinh vi v~y, vi~c xem vUng nu6c ben 
trong duOng ca s& cUa gufui dcio Hoang Sa 

Ia vUng nu6c c6 quy chS nQi thUy rdi ap d~t 
cac lu~t I~ cho cac tau thuySn nu6c ngo3i ta 

mQt di6u phi Iy37
• 

Nhung ngay c<i khi d~t rao ciln phap I)' 

d6 sang mQt ben, COng u6c v~n thi~t l~p 
cac quy tiic phJ.i tuan theo trong vi~c thiSt 

l~p cac duC:mg ca s& qu.in dao. cac duCmg 

ca s& cUa Trung Qubc xung quanh Hoang 
Sa da vi ph<;im nghiem trQng tiCu chi t)' I~ 

35 BQ Ngo~i giao Hoa KY (2014), Philippines: 
Archipelagic and other Maritime Claims and 
Boundaries. Limits in the Sea. No. 142, https://www. 
state.gov/wp-content/uploads/20 19/ I O/I.JS-142.pdf, 
truy c~p ng3.y 11/08/2021; Robert Beckman, tldd, 
tr.152-158. 
36 BQ Ngo~i giao Hoa Ky, Limits In the Sea, No.117, 
tldd. 
37 BQ Ngo~i giao Hoa KY, Limits Jn the Sea, No.117, 
tldd. 



9/1 - nu&c/dftt d~ c~p a tren d<lnh cho 
duCmg ca s& qufin dclo. Theo xclc dinh, t6ng 

di~n tich cUa c<ic d<lo 6 Hoang Sa chi c6 
khoilng 9,11 km2

• Trong khi d6, vUng nu&c 

bSn trong du<'mg ca s& ell.a qufin dao Ho<lng 
Sa c6 di~n tich 17 .290 km2, tire Ia t:Y I~ 

1.898/1 38
. Tuong t1J nhu v~y, vi~c Trung 

Qu6c yeu s<ich vllng Ianh hili c6 chi~u rQng 

12 h<ii IY tinh tir du<'mg ca s& clia qufin d<lo 
Hoilng Sa cilng hoiln toiln khOng c6 ca s& 
phip 1}'. D<iy c6 le cling ta m(>t truCTng hqp 
cb tinh hiSu sai quy dinh cUa COng u&c 

Lu~t BiSn nhfun mvc dich tu lqi. Cho dSn 
gfin dily, sau khi bj TOa TrQng tili bile bO 
hfiu h€t cac yeu s<ich v6 IY tren BiSn DOng 

trong phfill quy€t nfun 2016, Trung Qubc l{li 

tiSp tl)c c6 nhfrng dQng th3i vi phl;ll11 lu~t 
bi8n qu6c t8. Cu th8, ngay 12112/2019, 
Trung Qubc glri cho Lien hqp qu6c COng 
ham s6 CML/ 14/2019 vm n(ii dung kh~ng 
djnh cite yeu silch cUa minh tren bi~n 

E>Ong39 (duqc biSt d@n v&i ten gQi "Yeu 

s<lch tlr sa"), trong d6 mQt lfui nfra kh~ng 
dinh v6 duOng ca sU tr<li lu~t nay. 

Chua dlrng l~i Ct d6, "Yeu s<ich ill sa" 
ciing th€ hi~n Y djnh cUa Trung Qu6c trong 

vi~c slr d1,1ng duOng CO' sO qudn dllo cho 

qudn dao TnrOng Sa cUa Vi~t Nam40
. C6 

mQt s6 Iy do d€ dua ra nh~ dinh nay. Tru&c 
h@t, trong Tuyen b6 v~ duOng ca s& cUa 

Trung Qufic narn 1996 c6 cau k@t thUc: 

38 Centre for Strategic International Studies (2019), 
Reading between the lines: The next Spratly Legal 
Dispute, https://amti.csis.org/reading-between-lines
next-spratly-dispute/, truy c~p ng!ly 11/08/2021. 
39 C6ng h!lm s6 CML/14/2019, ng!ly 12/12/2019 clla 
CQng hOa nhiin diin Trung Hoa glri cho LiCn hqp 
qubc, https://www.un.org/Depts/los/clcs_new/submis 
sions_files/mys85 _2019/CML_l4_2019 _E.pdf, truy 
c~p ng!ly 11/08/2021. 
4° C6ng h!lm sb CML/14/2019, tldd. 

NHJN DlfN CAC THANH CHAP .•• 

"Chinh phU nuilc C(jng hOa Nhdn ddn 

Trung Hoa se c6ng b6 ctic duirng ca scl cOn 
lqi cita liinh htii cita C(jng hOa Nhdn ddn 

Trung Hoa vdo m(jt thiri didm khtic ". d day, 

Trung Qu6c rnu6n am chi duOng ca s& ell.a 
qufui dito TruOng Sa, nai ma Trung Qufic 

cting tuyen b6 chU quy6n hofill toan. Ben 

c~ d6, Trung Qu6c cling da tlrng cOng b6 

vao nam 2012 mQt duc'mg ca sCT qufui dao 

tuang t\l cho qudn dito Senkaku (Trung 

Qu6c gQi Ia E>i@u Ngu) hi~n dang tranh chfip 

v&i Nh~t B<in41
. M{ic dU tY I~ nu6c/dfit -

31 /1 & duCmg ca s6 qudn dio Senkaku c6 
gi<im nhi~u so v&i truOng hqp Hofillg Sa, 

nhung vfin hon b6n Idn gi6i h~ ma COng 

u6c Lu~t Bi6n quy djnh42
. Ngoii ra, trong 

Sach Tr5ng thang 7/2016, bac b6 phan 
quySt ctia Toa TrQng titi trong V\l ki~n Bi6n 

E>Ong, BQ Ngo~i giao Trung Qu6c nh~c l~i 
rfuig, k~ tlr nfiln 1958, chinh scich chinh thfrc 

ctia nu&c nay lit cip d1,1ng ccic duCmg ca sU 
thfutg cho "Dongsha Qundao (Pratas ), Xisha 

Qundao (Hming Sa) Zhongsha Qundao (Bai 

c~n Scarborough vit bCT Macclesfield), Nam 

Sa Qundao (TruCmg Sa) va tit ca ccic dito 
khcic thuQc v6 Truog Qu6c"43

. 

Day r5 ritng ta nhfrng di6u tr<ii v6i quy 

djnh cUa COng u&c Lu~t Bi6n va khOng th€ 

chip nh~ duqc d6i v6i ccic qu6c gia 6 Bi€n 
E>Ong, ciing nhu cQng d6ng qu6c t@ n6i 

chung. Cic dQng thcii ctia Trung Qu6c Ia 

mQt vi d1,1 di6n hinh cUa vi~c c6 y hi6u va 

giiti thich sai cic diSu khocin cUa COng u6c 
theo hu6ng c6 !qi cho hQ. Vit day lit nguyen 

41 J. Ashley Roach (2013), China's Straight Baseline 
Claim: Senkaku (Diaoyu) Islands, American Society 
of International Law Newsletter, Vol. 17 (7). 
42 Centre for Strategic International Studies, tlifd. 
43 HQi d6ng Nh!l nu&c CQng hOa nhiin diin Trung 
Hoa, tlild. 
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nh<in c-Ua nhieu bfit dbng va tranh chfip tren 
Bil:n E>Ong. 

4.2. Tinh tr¥ng phti:p lj cUa ctic th(Fc 
thi dia lj trin BiJn DOng 

C<ich hil:u va v~n dvng c<ic quy djnh cUa 
C6ng u&c Lu~t Bil:n vi th\IC ti~n 0 Bil:n 
E>Ong c6 thl: gay ra nhfrng b:it d6ng va tranh 
chfip con thl: hi~n a vi~c xac djnh tinh tr{lng 
phip I)' c-Ua cac thvc thl: dja 1)' ta dao 
(island), d<io di (rock), bai can !Uc chim !Uc 
n6i (low-tide elevation) va. d<io nhiln ti;i.o 
(artificial island). 

Tru&c hi:t, kh:ii ni~m dilo duqc quy djnh 
trong COng u&c "Id m(jt vUng ddt tz.r nhien 

cO nu<Yc bao b9c, khi thUy triiu !en vUng ddt 

ndy vdn a tren m(it nu6-c "44
• Ni:u mOt hOn 

d<io c6 d~c dil:m "thich hqp cho con .ngubi 

di:n 6" hotic "thich hqp cho mQt dCri sling 
kinh ti: rit?ng" thi c6 thl: c6 dfiy dU cac vUng 
bil:n Ia Hinh hlii, vllng tii:p giip, vUng d~c 
quyl:n vi: kinh ti: va th€m h,1c dia, xac dinh 

theo c<ic tieu chuin clla COng u&c45
• Nhung, 

nhfmg dao d<i kh6ng thich hqp Cho con 

nguOi d€n 6 ho{lc cho mQt dOi s6ng kinh t€ 

rieng thi kh6ng c6 vllng d~c quy€n v€ kinh 
t€ va th€m h,1c dia46. 

Trong thvc tien & Bi@n D6ng, c<ic qulic 

gia da hiSu va ap <ll,lng cac quy d!nh nay 
kh6ng thling nhiit va day chinh Ia ngubn 

gbc clia nhi€u tranh cai va bit dbng. Ben 

c:;inh d6, cho d€n tru&c khi c6 Ph<in quy€t 

BiSn D6ng, chua c6 nhfrng giii thich chinh 

thlrc nao tlr phia cac ca quan .tai ph:ln qubc 
tc? v€ nhfmg nQi dung lien quan cUa Di€u 

121 C6ng u&c Lu~t BiSn. Chfing h:;in, hiSu 

44 Khoin 1 Di~u 121 COng rr&c Luit Bitn. 
45 Kholin 2 Di~u 121 COng uOc Luit Bi~n. 
46 Khoan 3 Dii:u 121 COng u6c Lu~t Bi~n. 
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nhu the? nio ta "thich hqp cho con nguOi 

dc?n 6" kh6ng he dcm gi<ln. Tilt nhien, thu~t 
ngtt nay kh6ng thS hiSu dcm thufi.n ia nc?u 

con nguOi c6 thS d~t chfin 1€:n duqc, tbn t:;ii 

tren d6 mQt thOi gian tt'rc Ia d:ip Ung duqc 

ti€:u chi n<ly. Do v~y. vi~c c:ic qulic gia 

d\ffig c:ic nh3. s3.n hoiic nai cu trU tam ba 6 . . . 
tren c:ic dfto d<i, ho~c th~m chi Ia cac biii 

Cl;ln sau d6 cho phuang ti~n ch& nguOi d&n, 
treo ca ten, chl,lp inh ghi hinh ll;li, kh6ng 

thS gQi ta d<ip Ung duc;rc tieu chi "thich hqp 

cho con nguOi dc?n &". Day ta mQt each gicli 

thich va v@.n d\lng C6ng u&c kh6ng hqp l)'. 

Trong V\l ki~n BiSn D6ng, TOa TrQng tai 

dii IY giiti ring "&" trong truOng hqp nay 
kh6ng phcli lit sµ hien <lien nhiit thOi ma 

phcli ta cu trll mQt each 6n djnh. TU diiy, 

thvc thS dja IY dang di: c{ip d€n phili c6 tilt 

ca c:ic yau tb cfi.n thiat d€ duy tri di€u ki~n 
sling thu{in lqi va sinh k€ cho cu dan 6 d6 
thi m&i d<ip Ung duqc tieu chi "thich hqp 

cho con nguOi dSn 6" theo quy djnh 6 

khocln 3 Dil:u 121 clla C6ng u&c47
. TOa 

TrQng tfil gi<li thich them ring, cho dU c6 S\I 

kh<ic bi~t vi: viln h6a, nhung c6 mQt sb ySu 
tb nhiit dinh v§n kh6ng d6i 6 bit ctr nai n3.o 

c6 lien quan dc?n m6i truOng sling cUa con 

ngucJi. d mt'rc tbi thi€u, S\I cu trll b€n vfmg 

clla con nguOi se cfi.n mQt tinh niing c6 thS 

hli trc;r, duy tri va cung ciip thtrc an, nu&c 

u6ng vi trll fin cho m6t sb nguOi d€ cho 
ph6p hQ cu tr6 6 d6 trong mQt khoclng th&i 

gian dai48
. 

Ben c{Ulh d6, kh:ii ni~m "thich hqp cho 

mQt d&i sling kinh tt3 rieng" cling kh6ng hi: 

de hiSu va v~ dl,lng trong thvc tien a BiSn 

47 Phan quy~t Bi~n DOng 2016, tldd, do{lll 489. 
48 Phan quyet Bien B6ng 2016, tldd, do{lll 490. 



D6ng. H iSu mQt each dan thufin, n6u mQt 

hOn dio c6 cac diSu ki~n s6ng nhu ddt dai 
d~ lam nha va d~ canh tac, c6 ngubn nu6c 
d~ sinh hof,lt va san xudt, va nhiing diSu ki~n 
quan trQng kh<ic thi c6 th6 xem ta "thich hqp 
cho mQt d<'ri s6ng kinh t6 rieng". Tuy nhien, 

trong Ph<in quy6t Bi6n D6ng nam 2016, TOa 
TrQng tai da gi<ii thich kh<ii ni~m nay mQt 
c<ich chinh thlrc. Theo d6, TOa quan ni~m 
r&ng kh6ng chi dan thuh Ia sv hi~n di~n 
cUa cite ngubn lµc kinh te Ia cftn thi6t va 
rfi.ng ho<,lt dQng kinh t6 ph<ii duqc tiSn hanh 

nhibu lfin ho~c cho mQt kho<lng thOi gian 
ng~n49 . M~t kh<ic, TOa cho rfi.ng, cite tir "ctla 
rieng hQ" c6 nghia la tinh nang ph<li c6 kha 

nang h6 trq dOi s6ng kinh tS dQc l~p "ma 
kh6ng phv thuQc chU yeu vao vi~c cung cdp 
cite ngubn Ive ben ngoai ho~c phvc V\l thu&n 
tUy nhu mQt d6i tuqng cho cac hof,lt dQng 
khai th<ic"50. Hay n6i each kh<ic, ban than 

cac hOn d<io ph<li c6 dU c<ic diSu ki~n d6 duy 
tri mQt d<'ri s6ng kinh tS rieng mQt c<ich dQc 
l~p tµ n6, chlr kh6ng ph<li th6ng qua cac 
hoi,it dQng bbi d~p, c<li tf,lO hay h6 trq clia 
con ngu<'ri. 

Xu.it ph<it tir c<ic l~p lu~n va gi<li thich 
nay, TOa TrQng tai da kSt lufm r&ng, hiiu hSt 
cac thvc th6 thUy triSu cao a qufin dao 
TnrOng Sa (vi d\l, dao Ba Binh, dao Thi TU, 
d<io BSn Lf,lc, dao TruOng Sa, dao Song Tir 
D6ng, dao Song Tir Tay) vb m~t ph<ip l:Y ta 
"d<io d<i" vi kh6ng th6 tf,lo ra vllng d~c 
quySn kinh tS ho~c thSrn Ive dja51

• Nhfrng 
l~p lu~n, phan tich va gi<ii thich chinh thlrc 
nay cUa TOa TrQng tai da r5 rang, va ch~c 
chin rfi.ng n6 se giUp cho cite qu6c gia lien 

49 Phan quy~t Bi~n E>Ong 2016, tlr1d, do~n 499. 
50 Phan quy~t Bien DOng 2016, tlr1d, do~n 450. 
51 Phan quy6t Bi6n E>Ong 20 l 6, tlr1d, dol,J.n 7- l 1. 
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quan c6 them can ctr phcip 1)' d6 gi<ii quy6t 

ccic bdt dbng vi tranh chdp lien quan den 
cac thvc thS dia l:Y & Bi6n D6ng. 

Ch~ng hi,in, Thi TU Ii hOn dao 16n thlr 
hai 6 TruOng Sa, do Philippines ki6m socit 
tir nhfrng nfun 1970 va ta nai c6 mQt trong 
nhfrng can clr h<li qu§n cUa nu&c nay. Thi 
TU c6 mQt san bay va ta nai sinh s6ng cUa 
kho<ing 100 thu<'rng dan Philippines52

• Theo 
C6ng u&c Lu~t Bi6n, mQt hOn d<lo nhu Thi 
TU, cho dU c6 diin cu thuUng tnl va ngubn 
nu&c ngQt, chi c6 lanh h<ii va vllng tiSp gicip, 
vi kh6ng dcip Ung tieu chi "duy tri mQt d<'ri 
s6ng kinh tS rieng" mQt each dQc l~p nhu da 
n6i a tren. Tuang tv, bai Cf,lil Scarborough ta 
mQt r<.tn san h6 ng~p nu&c v&i b6n d6n sciu 
"di" n6i tren m~t nu&c khi thlly triibu Ien, 
kh6ng th6 duy tri sµ sinh s6ng cUa con 

ngu<'ri ho~c d<'ri s6ng kinh t6, va vi v~y, n6 
duqc huCmg tanh h<li, nhung kh6ng c6 vllng 
d~c quybn kinh tS hay thSrn Ive dia53

. 

v.in db tiSp theo lien quan den cac thvc 
th6 dia I:Y gay tranh cai va b.it dbng & Bi6n 
D6ng 1a cite bai C<.tn Ilic ch'im lUc nbi. Dieu 
13 cUa C6ng u&c Lu~t BiSn x<ic dinh rfit r5 
khcii ni~m nay: 

" ... nhimg vitng i!dt nhO cao fif nhiin c6 

biin bao quanh, khi thUy triiu xu6ng thdp 
thi 19 ra, khi thUy triiu Zin cao thi bi ngtjp 
nuirc. Khi todn b{i hay m(Jt phtin bGi C(ln d6 

a cilch lye ilia ho(lc m(Jt ddo m(Jt khodng 
ctich khOng vuqt quti chiiu r(jng cUa lGnh 

hdi, thi ngdn nuirc triiu thdp nhdt a tren cilc 

52 Adam Klein and Mira Rapp-Hooper (2015), An 
Answer to the innocent Passage Mystery?, https:// 
www.lawfareblog.com/answer-innoccnt-passagc-my 
stery, truy c~p ng3y 10/08/2021. 
53 Robert Beckman, tldd, tr.159-160. 
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biii cq.n ndy c6 thd dur;rc dUng ldm duimg ca 

s6 dd tinh chidu r(jng cUa liinh hdi ". 

co the thfiy mQt dii:u tU kh<ii ni~m nay 
la cac bai ci;m Ille chim Ille nbi c6 th€ duqc 

slr d1,111g lam di6m ca s& d6 ve duCmg ca s&. 
Trong da s6 truCmg hqp, cac bai C{l.O Ille 
chim Ille nbi khOng th€ xic djnh vUng l3nh 
h<ii rieng c-Ua minh. Day chinh Ia sv phan 
bi~t gifra chllng v&i cac dao va d:io d<i. d 
Bi@n DOng, c<ic qu6c gia lien quan ciing 
tranh ciii va bfit dbng vf: nhif:u khu V\fC c6 

S\f hi~n di~n c-Ua cac bai c;:t.n h'.tc chim Ille 
nbi, vi d\l b3i c;:t.n Scarborough, r{ln san hO 
da G<;tc Ma, da Chau Vien, da Chfr Th~p. 
r<;tn san hO Xu Bi, r{ln san hO di Tu Nghia, 
r{ln san hO da Vanh Khiin va biii CO Miiy. 
Niim 2016, TOa TrQng tai ciing dii c6 nhfrng 
I~p Iu~n va quySt dinh vi: tinh tr{lng phap iy 
clla cac thuc th€ nay trong Vv kien BiSn 
DOng. Theo d6, TOa k6t lu~ ring tfit ca c<ic 
thvc thS dja IY nay di:u Ia "dao da" va khOng 
dU dii:u ki~n dS c6 d~y dU cac vllng biSns4

• 

TOa Tr9ng tai ciing phful tich them, vi~c 
mQt s6 b3i ci;m dii duqc cac qu6c gia b6i d5p 
va cii t<;to kh6ng litm thay dbi tinh tr~g 
ph<ip Iy ctla chling, b&i C6ng u&c Lu~t Bi6n 
nh:in m{lnh y6u t6 "hinh thcinh ti,r nhit'.:n"c-Ua 

cac thvc thS dla I)'. 

Ngocii ra, CT 'Bi@n D6ng, vfui di: cai t{lo 
va b6i dip c<ic biii C<;lll d6 bi6n chllng thanb 
d<io nhfin t?o ta vfin di: gay tranh cai va bfit 
dbng nhif:u nhfit trong nhfrng niim g~n dfiy. 
C1;1 th€, Truog Qu6c trong nhif:u niim tr& l;;ii 
day da tiSn hllnh cai t;;io va b6i dip it nhfit 

bay thvc thS dja IY a cac khu V\IC qu~n d<io 
Hollng Sa vll TnrOng sa clla Vi~t Nam ma 

54 Phan quyi3t Bi~n E>6ng 2016, tldd, do1,1.n 554-570. 

74 

hQ chi6m d6ng55
. CU.ng v&i vi~c "dio h6a" 

nay, hQ ng<ly citng tiing cuCmg qufin sg h6a 

cac thgc th€ dS biSn chllng thitnh nhtrng can 
cir tren bi6n nh&m kiSm soat Bi6n D6ng. 
Dif:u nay da dfro d6n nhfrng tranh cai vit bfit 
d6ng tU phia cac qu6c gia kh<ic trong va 
ngoai khu V\fC. Tuy nhien, c6 thS thfiy r&ng, 
vi~c biSn cac bai C{ln thllnh dao nhful f?o d€ 
xac dinh cac vUng biSn 1a mQt dii:u kh6ng 
duqc chfip nh~n trong C6ng u&c Lu~t BiSn. 

Th\fC ra, COng u&c Lu~t BiSn cho phl:p cac 
qu6c gia duqc xfiy d\fllg va J5p d~t cac dao 
nhll.n t;:t.o trong vllng d~c quyf:n kinh t6 c-Ua 
minh dS ph1;1c V\l cho c<ic ID\lC dich nhu 
nghien clru khoa hQC, khi tuqng th-Uy van v<\ 
cic m1;1c dich hOa binh va nhful van kh<ic56

. 

Nhung c<ic dio nhful t{lo nay kh6ng thS 
dUng de xac dinh cac vUng biSn xung 
quanh, bffi vi chllng kh6ng d<ip (mg duqc 
dii:u ki~n "hinh thanh ti,r nhi6n" nhu d6i v&:i 
cac dio th6ng thuCmg. Dii:u nay cling dii 
duqc TOa Tr9ng tai thuCmg tn,rc kh~ng djnh 
trong Phan quy~t Bi€n D6ng ciin clr v<lo quy 
djnh clia C6ng u&c Lu~t Bi€n: 

"Ct.le dcio nhdn tq.o, ccic thiit bi vd c6ng 

trinh kh6ng dur;rc huimg quy chd cUa ctic 

ddo. ChUng kh6ng c6 liinh hdi rteng vd sv 

c6 m(i,t cUa chUng kh6ng c6 ttic d{ing gi d6i 

55 Ben Dolven, Jennifer K. Elsea, Susan V. 
Lawrence, Ronald O'Rourke and Ian E. Rinehart 
(2015), Chinese Land Reclamation in the South 
China Sea: Implications and Policy Options, 
Congress Research Service Report, https://fas.org! 
sgp/crs/row/R.44072.pdf, truy c~p ngay 11/08/2021; 
Frances Mangosing (2018), Ne:w photos show China 
is nearly done with its militarization of South China 
Sea, https://www.inquirer.net/specials/exc!usive
china-militarization-south-china-sea/, truy c~p ngay 
11/08/2021. 
56 Di6u 60 C6ng u&c Lu~t Bi@n. 



v&i vi?c hog.ch Jinh ranh gi6i l5nh hdi, vitng 

J¢c quyJn vi kinh td ho(ic thim l{lc dia "57. 

Hem nfra, vi~c b6i dip va cai t~o c<ic 
bai c~n t~i cac vUng biSn dang tranh chip 
Ja mQt diSu kh6ng hqp !)', vi nO di nguqc 
l~i tinh thfin cUa Tuyen bb vS each Ung xlr 
clta cac ben 6 Bii?n DOng (DOC) nfun 2002 
gifra Trung Qubc v&i ASEAN va COng u&c 

Lu@t BiSn. 6 day, mQt Ifin nfra chUng ta 
thiiy r&ng, Trung Qubc dii cb tinh hi~u va 
v{in d\lng sai COng u&c theo hu&ng c6 !qi 
cho hQ. DO Ia chua k6 d6n vi~c cai t~o va 
b6i dip d3.o nh3n t~o clta Trung Qubc trong 
nhieu n.im qua dii giiy 3.nh hu6ng tieu Cl)C 

d6n m6i truOng va h~ sinh th:ii biSn. Theo 
cac nghien clru gh day, ho~t dQng cai t~o 
va xay d3.o nh3n t~o cUa Trung Qubc dii 
pha hUy m6i truCmg sbng cUa nhiSu 108.i 
sinh v~t bi6n va gay 6 nhi~m nghiem trQng 
m6i truOng bi6n58

. Diiy cling chinh 13 mQt 
nQi dung ma Phillippines d~ trinh yeu cfiu 
TOa TrQng tai thuOng trl)c xem xet va ra 
phan quySt trong V\I ki~n Bi6n E>6ng. 

CO th~ thiiy rkg, tranh chiip trong vi~c 
x:ic djnh tinh tr~g ph3.p I)' cUa c:ic thi;rc thS 
dja IY c6 anh hut'mg tn,rc ti6p dSn vi~c thi;rc 
hi~n ch6 dQ ph3.p IY clla cac vUng biSn xung 
quanh, bao g6m ca quyen di qua kh6ng gay 
h~i cUa tau thuySn nu&c ngoai trong liinh 
h<li qubc gia ven biSn. Cv thS, nSu 18. dito vll 
d<io da ho~c biii c~ Ille chim Ille n6i, se cO 
vUng lfinh h<li xung quanh chUng va nhu v{iy 
quySn di qua kh6ng gay h~i duqc thira nh{in 

57 Kho<i.n 8 Di~u 60 C6ng u&c Lu~t Bi~n. 
58 Nguyen Chu Hoi and Vu Hai Dang (2018), 
Environmental Issues in the South China Sea: Legal 
Obligation and Cooperation Drivers, International 
Journal of Law and Public Administration, Vol. 1 
(1), tr.9-13. 
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a vUng biSn nay. Nhung, nSu chi ta cac dao 
nhiin t~o d~t & ngoai ph~m vi 200 h<l.i I)' tinh 
tir duOng ca s&, chi c6 vUng an toan tbi da 
500m xung quanh chllng va nhu v{iy vling 
biSn xung quanh chllng se thi;rc hien theo 
chS dQ tv do hang h<ii. 

4.3. Gitii thich vtl Up d(lng quyJn di 
qua khOng gQy h~i cUa ttlu thuyJn nuUc 
ngoQi trong vllng liinh hiii cUa quiic gia 
ven bidn 

Theo quy dlnh cU.a COng u6c Lu{it Bi~n, 
tau thuySn ctla cac qubc gia (cO biSn hay 
khOng c6 biSn) dSu duqc hut'mg quy€n di 
qua kh6ng gay h~i trong lfinh h<ii cUa qu6c 
gia ven biSn59. Nc?u dam bcio cic diSu kien 

nhu di lien tl,lc, kh6ng dlrng l~i trir nhfrng 
truCmg hqp d~c bi~t duqc quy djnh trong 
C6ng u&c Lu{it BiSn, va kh6ng c6 nhfrng 
hii.nh vi gay h~i d~n chU quyen vii. an ninh 

clla qu6c gia ven biSn thi tau thuySn duqc di 
qua liinh h<ii. Tuy nhien, c6 mQt di@u ma 
C6ng u&c Lu~t Bi~n kh6ng quy djnh rO rang 
nen da din dSn vi~c cac qubc gia tranh cai 
va c6 nhfrng quan diSm kh3.c nhau Ia "viin 
d@xin phep'' hay "th6ng bao tru&c". 

Tren thS gi6i, vi~c d~t ra nghia V\I 

"th6ng bio tru&c" (prior notification) ho~c 
"xin phep tru&c" (prior authorization) khi 
thi;rc hi~n quyen di qua kh6ng gay h~i, d~c 
bi~t Ia tau quiin si;r, thuCmg duqc tim th§.y 

trong phip lu{it cu.a cac qubc gia dang ph<it 
triSn60

. d Bi Sn D6ng, m~c dU thlra nh@n 

59 Di~u I 7 C6ng tr&c Lu~t BiSn. 
60 Nguy~n Ba Di~n v<i. Nguy~n HUng CtrCmg (2012), 
Quy~n di qua kh6ng gdy hgi cUa titu qudn SI! nlfilc 
ngoiti trong Janh hcii theo quy dinh ctla phcip lu(i.t 
qu6c td vii Vi?t Nam, Tl;lp chi Khoa hQc Dl;li hQc 
Qu6c gia H<i. NQi, Lu~t hQc, Vol. 8 (16), tr.12-13; 
William K. Agyebeng (2006), Theory in Search of 
Practice: The Right o_f Innocent Passage in the 
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quy8n di qua khOng giiy h<;ii (hay cOn gQi lit 
quyc?n qua l<;li vO b(.li - innocent passage) cUa 
tau thuySn nu&c ngoili, ph:lp lu~.t clla cac 

qu6c gia nhu Vi~t Nam, Trung Qu6c, 

Philippines, hay Malaysia d@u c6 quy dinh 

vS nghia V\l "xin phep tru&c" ho~c "th6ng 

b3.o tru&c'', d~c biet d6i v&i tau qufui sv61
. 

Ciic qu6c gia nay quan ni~m titu quiin sv Iii 

phucmg tien c6 the 8.nh huc'mg ho~c de d9a 

d6n hOa binh va an ninh ctla qubc gia ven 

bi€n, do d6 cfin thvc hien ch& dQ "xin phep" 
ho~c "th6ng b<io tru&c" d6 dfiln bfto ring 
c<ic qu6c gia ven bien c6 th€: nim bit th6ng 
tin va ki~m so<it ccic phuang tien nay khi di 

qua lilnh h<li cUa hQ. 

Territorial Sea, Cornell International Law Journal, 
Vol. 39 (2); Kaye L. W. (1978), The Innocent 
Passage of Warships in Foreign Teritoria/ Sea: A 
Threatened Freedom, San Diego Law Review, Vol. 
15, tr.583. 
61 Ch~ng hf.ln, kho:i.n 2 Dii?u 12 L~t BiSn Vi~t Nam 
niim 2012 quy djnh: "Tiiu thuy~n cUa tdt cii ccic qu&c 
gia dU(J'c hu&ng quyin di qua khOng giiy h(l.i lrong 
liinh hdi Vieft Nam. FJ6i v&i tiiu qudn SIJ" nu:&c ngoiii 
khi thvc hiefn quyin di qua khiing giiy h(li trong liinh 
hiii Vift Nam, th6ng hiio truirc cho c<J quan c6 thdm 
quyJn cUa Vift Nam"; Dii?u 6 Lu~t vi? Liinh h<li va 
VU.ng ti~p gi<ip cU.a Ci;'lng hOa nhiin diin Trung Hoa 
niim 1992 quy djnh: "Ttiu thuye'n nuitc ngoiii kh6ng 
vi m1,1c dich qudn SIJ" du:(JC hu&ng quyin di qua kh6ng 
giiy h(li trong liinh hdi cUa C(jng hda Nhiin diin 
Trung Hoa theo quy ilinh cUa phcip lu4t; TJu nu&c 
ngoiii phJ,tc V1J mvc dich quiin SJ! phdi i!u(1c Chinh 
phU nu:& C{ing hOa nhdn &in Trnng Hoa chdp thu{in 
cho phip iii viio liinh hiti ciia nu:&c C(jng hOa nhiin 
diin Trnng Hoa"; ho~c khoin b Dii?u 6 Lajt vi? Liinh 
hii vi cilc Vllng bi~n cU.a Myanmar niim 2017 quy 
djnh: "M(it tiiu chi~n nu:&c ngodi c6 th~ di qua kh6ng 
giiy h(li trong liinh hiii nlu ilu:(lc sv cha phip tru:&c 
ctia Chinh phU "; ho~c theo phftn 16, Lu~t Thlly sin 
niim 1995 cU.a Malaysia, ti'tt ci cic tau thuyi?n dinh 
ca nu6c ngoai mu6n vio cic vllng biSn clla 
Malaysia, kS ~i vU.ngJ:i.nh h:i.i, thi phii ~h6n~ b:i.o cho 
ca quan c6 thiim quyen clla Malaysia vf: qu6c gia ma 
tiu mang cCJ, vi tri clla tiu, tuy~n d11Cmg vi di6m d~n 
cU.a tau thuyi?n. 
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Nguqc l~i. nhieu cuCmg qu6c hang hii 
nhu Hoa Ky, Anh Qu6c, Due, Uc, hay Phap 
giii thich "quyen di qua khOng gay h~i" 
theo nghia "th6ng thoang" hem va ph<in d6i 

c<ic qu6c gia & BiSn D6ng62 . HQ cho rkg, 
COng u&c hoan toan khOng d~t ra quy djnh 

xin phep ma chi thlra nh~n quyen di qua 
khOng gay h~i cUa tau thuy~n nu&c ngoai. 
Do d6, n@u tau thuy@n nu&c ngoai khOng vi 
ph:;un cac quy djnh thi hQ duong nhien duqc 

di qua ma khOng ciln xin phep hay thOng 
b<io tru&c. E>@ phcin d6i cac qu6c gia d~t ra 
chS dQ "thOng b<io tru&c" ho~c "xin phep 
tru&c", cac qu6c gia c6 th@ m;,mh v€ h<lng 
h3.i thuOTig vi~n d~n E>ieu 24 clla COng u&c 

Lu~t BiSn: 

"Qu6c gia ven biin kh6ng du<;Jc can trir 

quyin di qua kh6ng gdy hQi cUa cGc tdu 
thuyin nu·irc ngodi trong lii.nh hi.ti, ngodi 
nhii'ng truifng hOP mil Cring u6'c da trU 
djnh. Dij.c biffet khi cip d1Jng C6ng u&c, qu6c 
gia ven biin kh6ng r:tu<;Jc tip d{J,t cho ccic tau 
thuyin nu&c ngodi nhimg nghia Vtf dtin r:tin 
vifc cdn trir hay h(ln chd vi¢c thlfc hifn 

quyin di qua kh6ng gdy h(li cUa cdc tau 
thuyin ndy "63

. 

d d3y, cac cuCmg qu6c hang h:li quan 

ni~m r~ng vi~c quy djnh nghia Vl,l "xin 
phep" hay "thOng bio tru&c" vi bftt ctr IY do 
gi thi ve b:ln chfit da lam h{ln ch€ ho~c can 
tr6 tau thuy@n nu&c ngoii th\fc hi~n quyen 
di qua khOng gay h{li. D6 ta chua d€ c~p d@n 
vi~c v&i ch@ dQ "xin phep tru&c", qu6c gia 
ven bi€n c6 th€ chftp nh~n ho~c khOng, va tlr 

62 Samiotis Georgios and Grekos Dimitrios (2015), 
Carriage of hazardous materials {HM) by sea and 
the right of innocent passage: states disputes and 
environmental concerns, Journal of Economics and 
Business, Vol. 65 (1/2), tr.52; Hitoshi Nasu, tlild, 
tr.269-273. 
63 Khoin I E>ii?u 24 C6ng u&c Lu~t Bi~n. 



day c6 th6 t1,10 ra nhiing ke hCT cho viec phftn 
biet d6i xlr d6i v&i tau thuySn nu6c ngoai 
khi th\fc hien quySn nay. 

Tren thl,l'c tS, & Bi6n D6ng chua xay ra 
nhiing tranh chfip gifra cac qu6c gia trong 
khu V\J'C lien quan d&n gi<\i thich va ap d\ffig 
"quySn di qua kh&ng gay h1,1i". co ie, cac 
qu6c gia qua "b~n rQn" quan tarn dSn cac 
tranh chfip vS xac l~p chU quySn tren cac 
vllng lanh th6 va th\fC th6 dja IY a Bi6n 
D6ng? Ho~c, cling c6 th6 khi ma vim dS "ai 
s& hfru gi" & Bi6n D6ng chua duqc gi<li 

quySt mQt each triet d6 thi quySn di qua 
kh6ng gay h1,1i chua th\fc S\J' c6 Y nghia? 

Tuy v~y, v&i vj tri quan tr9ng vS hang 
hai va s6 Iuqng I&n tau thuySn qu6c tS di 
qua khu V\J'C nay hang niim, c6 th6 se C6 
nhfrng tranh chfip xil.y ra trong tuang lai. TU 
day, se co nhfrng tranh cai vS quySn di qua 
kh6ng gay h1,1i & cac vllng dao, dao da hay 
bai Cl,l!l hien fJ trong tinh trl,l!lg tranh chfip 
gifra cac qu6c gia tr€:n Bi6n E>6ng va cac 
qu6c gia thuOng xuyen c6 tau thuySn di qua 
khu V\J'C nay nhu Hoa Ky, Nh~t Ban hay Uc 
va nhiSu qu6c gia kh<ic64

. D~c biet, trong 
mQt dQng th<ii gin day, Trung Qubc da c6ng 

b6 Lu~t An toan giao th6ng hang hai slra 
di\i, co hi~u l\fc tir ngay 01/9/2021, quy 
djnh: "Ccic phuang tifn tiiu ngdm, tiiu hgt 

nhdn, til.u chi! v(it lifu ph6ng xg va tau chi! 

ddu, h6a chdt, khi d6t h6a !Ong vii. ccic chdt 

d(jc hgi khtic phdi btio ctio th6ng tin chi tiit 
khi din liinh hdi Trung Qu6c''65. Quy djnh 

64 James Kraska (2015), The Legal Rationale for 
Going Inside 12, Asia Maritime Transparency 
Initiati vc, https://amti .csis.org/the-legal-rationale-for 
-going-inside-12/, truy c~p ngay 11/08/2021. 
65 Di~u 54 Lu~t An tofill giao thOng h:l.ng h:l.i sira d6i 
niim 2021 ctia CQng hOa nh§.n d<ln Trung Hoa. 

NH,JN DitN cAc TRANH CHAP ... 

nay c6 th6 Ia nguyen nhfin lam tang khci 
niing phcit sinh nhfrng tranh chfip lien quan 
d&n quySn di qua kh6ng gay hl,li trong lanh 
hai. Khong nhfrng th€, diSu nay cling co th6 
dfui d€n nguy ca ma rQng d6i tuqng tranh 
chfip bao gim c<ic qu6c gia ngoiti khu V\J'C, 
nhung c6 tau thuySn thuCmg xuyen di qua 
khu V\J'C Bi6n D6ng. 

5. K~tlu~n 

CO th6 thfiy r.lng, tranh chfip tren Bi6n 

DOng rfit da d1,1ng va pht'rc t1,1p, gim nhiSu 
vfin dS dan xen va c6 mbi quan he m~t thi&t 
v&i nhau. Ljch sU thllng trdm clla khu V\J'C 

cling da g6p phdn vao tinh phllc t1,1p clla 
nhlrng tranh cai va blit ding gilra cac qu6c 
gia lien quan trong qua trinh chi€m hfru, sU 

dvng va quan IY cac vUng biSn. Tren BiSn 
DOng, ngoai nhfrng tranh chfip vS chtl 
quySn a ca.c vllng Ianh th6 ma phfin l&n cac 
qu6c gia thuCmg ciin ct'r vao cac y&u t6 ]jch 

slr d6 bfto v~ quan diSm clla minh, cOn c6 
nhfrng tranh chfip v~ c<ic vllng bi6n ching 
Ifin va tranh chfip lien quan d&n viec gi8.i 
thich va ap dvng COng u&c Lu~t Bi€n. 
Trong khi d6i v6i d~ng tranh chlip d~u ti€:n, 
c<ic chllng ell v~ lich slr clla c<ic qubc gia 
kh6ng th\fc S\J' rO rang va mfiu thu~n nhau, 
d6i v&i cac d1,1ng tranh chlip sau, COng u&c 

Lu~t BiSn da c6 nhfrng quy djnh tuang d6i 
d~y dtl. Bai vi&t da nh~n <lien c<ic d1,1ng 
tranh chfip gifra c<ic qu6c gia tren Bi€n 
DOng, ding thCri ph§.n tich c<ic d~c di6m 

cUa c<ic d1,1ng tranh chfip nay. Trong ti&n 
trinh gifti quySt cac tranh chfip tren Bi€n 
E>Ong, viec hiSu rO tinh chftt ctla tirng 101,1i 
tranh chfip Ia rfit quan tr9ng b&i vi n6 gillp 
cho c<ic qubc gia tim ki&m ca s& ph<ip Iy d6 
hu&ng d&n cac gi<ii ph<ip cu6i cling. 
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