NHAN DIEN CAC TRANH CHAP QUOC TE
TREN BIEN PONG
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Tém tit: Sau nhiéu thap ky nd luc gidi quyét, tink hinh tranh chdp trén Bién Péng
van dang bé tac va cd xu hudémg ngdy cang phic tap. Bai v:et nhdn dién va phan tich cdc
dang tranh chap hién tgi trén Bién Déng, tdp trung chii yéu vao ba dang tranh chép: (1)
Tranh chap Vé chu guyen do: Voi cdc vang linh tho, (2) T ranh chip vé cdc vimg bten
chong ldn; (3) Tranh chép vé viéc gidi thich va dp dung mét sé quy dinh trong Céng woc
Ludt Bién nim 1982.

Abstract: After many decades, the disputes in the East Sea (South China Sea) are
still at a stalemate and become increasingly complicated. The article identifies and
analyzes various types of disputes in the East Sea with a focus on three types as follows.
(1} Disputes over territory sovereignty; (2) Disputes over overlapping maritime areas;

and (3) Disputes over the interpretation and application of certain provisions of the
1982 UN Convention on the Law of the Sea.

1. Téng quan

Bién Déng (tén qudc té 1a South China
Sea) 12 m§t khu virc quan trong cuia thé gidi
vé giao théng hang hai va thwong mai
nhung lai dang ching kién nhimg tranh
chép vé& chii quyén linh thé da dang va phirc
tap giita cac qubc gia. Sau nhiéu thip kj nd
hre gidi quyét, tinh hinh tranh chép vin bé
thc va cd xu hudng ngay cang phire tap, dac
biét 13 tir sau Phéan quyét nim 2016 cta Toa
Trong tai, thanh 14p theo Phu luc VII, Céng
wéc cia Lién hop quéc nam 1982 vé Luat
Bién, trong vy viéc Philippines kién phan
dbi cac yéu sich cia Trung Qube (Vu kién
bién Pong)'. Sau 5 nam ké tir Phan quyét,
trong khi Viét Nam va cdc qudc gia ASEAN

*TS., Khoa Lust Quéc té - Truémg Pai hoe Lut, Pai
hoc Hué.

! Xem thém céc théng tin v& Vy kién Bién Pdng va
Phéan quyét ciia Toa Trong tai nim 2016 tai dia chi:
https://pca-cpa.orgfen/cases/7/, tmy cdp ngay
08/08/2021.

van kién tri con dudng dam phan dé mong
tim kiém mét giai phap cho tranh chip, thi
Trung Qudc ngdy mdt ting cuong cac hoat
dong lan chiém, bdi dép, quan sy hoa, khiéu
khich va can tré quyén sir dung bién cia cdc
quéc gia khac. Timg d6 théi gian ciing
chimg kién sy phan mg manh mé& tir phia
céng ddng qubc té dbi voi nhitng véu sach
vd 1y vi phi phap ca Trung Qubc, ma
“cudc chién cong ham nam 20207 1a mot vi
du dién hinh®. Bén canh d6, Hoa Ky - quéc

2 Nguyen Thanh Trung (2021), China’s Plan for the
South Ching Sea: 4 Mixture of Pressure and Legal
Approaches, https://amti.csis.org/chinas-plan-for-
the-south-china-sea-a-mixture-of-pressure-and-legal-
approaches/, truy cép ngay 10/08/2021; Madeline
McLaughlin (2020), US Strategy in South China Sea
2020, American Security Project, hitps://www jstor.
org/stable/pdfiresrep26608.pdf?refreqid=excelsior?s

3A3B85798e098baccce3fdd3843bck4afl4, truy cép
ngay 10/08/202).

* Jonathan G. Odom (2020), The 2020 ‘Battle’ of
Deplomatic Notes Opens the Door to a Possible
Solution for Sowth China Sea, https:/fnodern
diplomacy.ew/2020/12/11/the-2020-%CB%8Bbattle-
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gia 16n tiéng phan dbi céc yéu sich cha
Trung Qubc manh m& nhit - da tiép tuc ting
cudng sy hién dién coa ho tai Bién Pong
v&i chién dich “Ty do hing hai” (Freedom
of Navigation Operations - FONOP)* nhim
“thach thitc” cac yéu sich cua Trung Quéc
bi cho 14 can trér quyén “tir do hang hai”.

Mot trong nhitng khia canh tao nén sy
phirc tap ciia tranh chép trén Bién Pbng c6
18 13 tinh da dang vé& linh vyc tranh chép va
nhiéu vé s& lugng céc bén tranh chip. Mit
khac, cac tranh ch'c‘ip nay khoéng tdn tai doc
lap ma dan xen, anh hudng 13n nhau. Viéc
giai quyét mot loai tranh chép nay c6 kha
ning anh huéng dén viéc giai quyét cac
tranh chip lién quan khac. Do d6, viéc hiéu
13 tinh chét, dic diém cha timg dang tranh
chép trén Bién Péng s& gitip ching ta c6 cii
nhin chinh xdc vé tinh phirc tap cia chung
va ¢6 thé phin nao hinh dung ra co s& phap
I¥ va nhimg hudng giai quyét thich hop.

2. Tranh chip v& chi quyén d6i véi
cic vung linh thd

Trén Bién Pong, cic qudc gia co nhitng
yéu sach vé& chi quydn méau thuin nhau
(conflicting sovereignty claims) dbi voi cac
d4o, ddo da va cac thuc thé dia 1y khac. G
quin dao Hoang Sa, ca Trung Qubc, Viét
Nam va Dai Loan déu tuyén bd chi quyén

of-diplomatic-notes-opens-the-door-to-a-possible-sol
ution-for-the-south-china-sea-disputes/, truy cép
ngay 08/08/2021; Nguyen Hong Thao (2020), South
China Sea: The Battle of the Diplomatic Notes
Continues,  https://thediplomat.com/2020/08/south-
china-sea-the-battle-of-the-diplomatic-notes-continu
es/, truy cdp ngay 08/08/2021.

4 Xem: Chinh sach v& dai duong ctia Hoa K¥ dwge
cong bd vao nim 1983, https://policy.defense.gov/
Portals/l 1/Documents/gsa/cwmd/DoD%20FON%20
Program%20--%20Fact%208heet%20(March?62020
15).pdf, truy cip ngay 09/08/2021.

64

d6i voi toan b ving Hanh thd, trong khi d6
& quén dao Truémg Sa, cb dén 6 chi thé
tranh chip vé yéu sach chu quyén, gdm
Trung Qube, Viét Nam, BDai Loan,
Philippines, Malaysia vd Brunei. J Bién
Péng, viéc chiém hiru va sir dung hai quan
dio Hoang Sa va Truong Sa ciia Viét Nam
da trai qua nhidu giai doan nhu: Tir thé ky
17, thési ky phong kién nha Nguyén, théi ky
Phap thudc, thoi ky Nhat Ban chiém déng,
thoi ky chién tranh Viét Nam, va thoi ky
doc 18p°. Thue té cho thy, day 1 mot qua
trinh chiém hitu 140 dai, lién tuc va khéng
tranh chdp cho dén trude khi cic quéc gia
kbac bét dau 1én tiéng va cé nhimg hanh vi
tranh gidnh va chiém hitu®. Trong khi do,
Trung Quéc van thudng xuyén vién din
nhitng yéu t6 lich sir vé viéc ngudi Trung
Qubc da dat chan 1én nhitng ving lanh thd
trén Bién Péng som nhét, va do dé, ho méi
13 ngudi c6 chi quyén trén Hoang Sa va
Trudng Sa’.

Twong tu nhu vdy, & bdi can
Scarborough thugc quéin dio Trudng Sa,
nhimg tranh cii vé chi quyén linh thd gitta
Philippines va Trung Quéc ciling xoay
quanh van dé chiém cir hiru higu trong lich

5 Solomon E. Salako (2018), Entitlement to Islands,
Rocks and Low — Tide Elevations in the South China
Sea: Geoeconomics versus Rule of Law,
International Law Research, Vol. 7 (1), tr.250.

§ Raut (Pete) Pedrozo, China versus Vietnam: An
Analysis of the Competing Claims in the South China
Sea, A CNA Occasional Paper, CNA Analysis and
Solution, August 2014, 1r.37-61.

7 H@i dbng Nha nudc Cong hoa nhan dan Trung Hoa
(2016), Sdch trdng: Trung Quéc tudn thi 1dp tneong
gidi quyét thong qua dim phén cdc tranh c}xé;u lién
quan gifta Trung Quic va Philippines & Bién Dong,
http:#/english.www.gov.cn/state_council/ministries/2
016/07/13/content_281475392503075.htm, truy cip
ngay 10/08/2021.
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sir. Ciing v&i nhimg luan didu quyén lich
sir, Trung Québc d3 dua vao cac ban dd cb
dé ching minh quyén s& hiru lich s ciia
minh d4i voi bdi can Scarborough, ma ho
goi 1a ddo Hoang Nham®, Ngoai ra, Trung
Québc tuyén b rang vao nim 1935, Uy ban
xéc minh ban db cia Trung Qube d3 tuyén
bb chii quyén dbi véi 132 ddo, d4 ngdm va
bdi can & Bién DPoéng, khi dé bii can
Scarborough duge 1iét ké 14 mot phan ving
lanh thd ma ngay nay Trung Quéc goi 12
quin déo Trung Sa’. Vé phia Philippines,
ho tuyén bd ring cac bing chung lich sir
cho chu quyen ciia minh bao gom viée cim
mot ¢t cd vao ndm 1965; viée xiy dung
va hoat ddng clia mot ngon hai ding nho
vao ndm 1965, duge Hai quan Philippines
cai tao vao nam 1992; va viéc sir dung bai
can Scarborough Jam pham vi tac nghiép
cha hre lugng MY va Philippines dong tai
vinh Subic'®

Cé thé noi rang, tranh chip vé chu
quyén 1anh thé 13 loai tranh chép phirc tap
bi cac qubce gia chi yéu dya véao cic yéu td
lich str, ma dién hinh 13 vin d& “phat hién,
chiém hitu va st dung” cic ving linh thé.
Tuy nhién, trong thyc tién, do nhiéu bién cé
cua lich st dan dén viéc “chiém hiru va sir
dung” cac ddo, quin ddo va céc thuc thé dia
Iy trén Bién Péng c6 nhiu bién déng va

8 Anne Barker (2021), China and the Philippines’
tense stand-off over Scarborough Shoal leaves
fishermen in  fear, https://www.abe.net.au/news
/2021-05-26/china-philippines-stand-off-over-scarbo
rough-shoal/100145586, truy cép ngay 10/08/2021.

° Huy Duong (2012), The Scarborough Shoal
dispute: Legal issues and implications, https:/www,
rsis.edu.sg/rsis-publication/rsis/1 764-the-scarboroug

h-shoal-dispute/£. YRCFVxQzblU, truy cdp ngay
08/08/2021.

1 Huy Duong, rldd.

thay ddi qua timg thdi ky khac nhau. Trong
Luit Qudc té, viée xac 1ap chu quyén caa
qudc gia d&i v6i mat vang 1anh thd cb thé
duge thyc hién théng qua nhidu cach thic
khac nhan ma “chiém ct hiru hidu” 1a mét
hinh thirc duge thira nhan'l. Hinh thic niy
thyc chit 1& viéc chiém hitu nhimg ving
lanh thd vé chi khong ¢d ngudi & va trude
d6 khong thude vé& chi quyén cua bat ky
mdt qudc gia ndo. Chiém cir hiru hiéu 1a
hinh thirc quan trong trong viéc xac 14p chu
quyén d6i véi chc vung ldnh thd xa x0i, héo
lanh hodc cdc dao xa bd khéng ¢6 nguds 4,
véi cac didu kién dja 1y khong thuan loi.
Hinh thire nay doi hoi phéi dap ing nhing
diéu kién nhét dinh theo tiéu chuin cta ludt
phap quéc té. Chang han, trong phan quyét
vé vu tranh chip chi quyén ving linh thd
Péng Greenland gilta Na Uy va Dan Mach
nim 1933, Phap vién thuong truc qubc té
(Permanent Court International Justice) cho
ring, chiém cir hira hiéu khéng chi ddi hoi
sy kham pha hodc cbng nhdn ma phai la
chiém hiru thuc té va thiét 1ap sy kiém soat
hanh chinh hiéu qua d6i véi lanh thd. Phai
cd v dinh va y chi hanh ddng voi tr cach
chu quyén va thuc hién mét sé hoat dong

' Ngoai hinh thirc chiém cir hiru hiéu, lich sir thé
gidi da chimg kién nhidu cich thirc xéc 1ap cha
quyén quoc gia ddi véi 1anh tho khiac nhu: Chinh
phue (thén tinh) lanh thd clia quéc gia khdc bing sirc
manh vii lye, théng qua chuyén nhugng hodc trao d6i
lanh thd, bing mdt phan quyét cha mot co quan tai
phan. Xem thém: Raul (Pete) Pedrozo, China versus
Vietnam: An Analysis of the Competing Claims in the
South China Sea, A CNA Occasional Paper, CNA
Analysis and Solutien, August 2014, page 3-4; Aditi
Agarwal (2019), Sovereign State  Territory,
Academike Article on Legal Issues, https://www.
lawetopus.com/academike/sovereign-state-territory/,

truy cdp ngay 10/08/2021.
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thure té dé thé hién quyén lyc d6'2. Ngoai ra,
thie tidn Luat Qudc té ciing yéu cdu ring,
viéc chiém hiru phai nhan danh quéc gia,
mdt cach ién tuc va hoa binh trong mét thdi
gian dai.

Nguyén tic chiém cir hiru hidu 4p dyng
cho ca lanh thd trén dat lién va trén bién.
Tuy vdy, & Bién Péng, su khac nhau v& tinh
trang phap 1y clia cac ving 13nh thé va thye
thé dia 1y ¢6 thé anh huéng dén viée xé4c 1ap
chit quyén d6i véi ching. Chéng han, trong
Phin quyét niam 2016 vé& Vu kién Bién
Déng giira Philippines va Trung Qudc, Toa
Trong tai xac dinh re"mg, nhiéu thue thé dia
Iy & khu vuc tranh chip trén Bién Déng
luén chim dudi nuéde, ngay ca luc thiy triéu
thip nhéit do d6 chung khéng thé 1a dbi
tugng cila viéc xé4c l4p chu quyén vi khong
déap tmg duoc tidu chuin cha mot viing l4nh
thd trén bién'’. Quan diém nay hoan toan
phu hop véi quy dinh cha Cong udc cha
Lién hop quéc nam 1982 vé& Lujt Bién (sau
day goi 1a Cong udc hodc Céng udc Luit
Bién) 13 dbi v6i cac thuc thé dja 1y ludn
chim dudi bién thi khéng 6 bét cir ving
bién riéng nao, ké ca lanh hai. Ching han,
mét trong bon thuc thd ma Trung Qube
tuyén bd chi quyén 13 bai ngim
Macclesfield dugc xac dinh 13 mdt ran san
hé van hodn toan chim ngay ca khi thay
triéu xudng. Do d6, né khéng thé 14 déi

12 Xem phan quyét cia Phap vién thirdmg true quée
t¢ vé vu tranh chép chi quyén vimg linh thd Pong
Greenland gilta Na Uy va DPan Mach nim 1933,
https://jusmundi.com/en/document/decision/en-legal-
status-of-eastern-greenland-judgment-wednesday-5th
-april-1933, truy ¢dp ngay 10/08/2021.

¥ Xem phan quyét cia Toa Trong tai nim 2016 vé
Vu kién Bién Déng giira Philippines va Trung Qubc,
hitps://pca-cpa.org/en/cases/7/, truy clp ngay
10/08/2021.
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tuong cha yéu sach chi quyén bdi vi tuyén
b chit quyén chi ¢6 thé dwge thyc hién dbi
vi céc ddi tuong dia 1y dap g dinh nghia
ctia mét hon dio'*. Piéu twong ty ciing s&
4p dung d6i voi nhigu bii ngdm khac trén
Bién Ddng khi x4c dinh tinh hop phap cia
céc yéu sach vé chi quyén.

Tuy véy, c¢o thé thiy ring, ban than
Cong wéc Luat Bién khong diéu chinh cic
van dé chi quyén déi voi cdc ving lanh thd
trén bién. Day c6 thé duge xem 14 mét trong
nhimg diém ndm ngoai “tdm v&i” cta Céng
uéc Luat Bién. Khi dit ra nhimg quy dinh
lién quan dén viéc sir dung va quan 1y bién,
Cong u6e dua trén gia dinh ring cdc qubc
gia di c6 chit quyén 18 rang vé céc ving
lanh thd trén bién'®. Tuy vay, van dé phic
tap & chd Cong wéc chira dyng rit nhiéu
quy dinh vé nguyén tac, cich thirc va tiéu
chudn x4c dinh pham vi va chidu rdng cla
chc viing bién dua trén co sO cac ving dit
bao gém ¢4 dat Hén, hai ddo, va cac thye thé
dia 1y trén bién khac. Day 13 van d& co ban
dya trén nguyén tic “dat thong tri bién” (the
principle of the domination of the land over
the sea) duge thira nhan réng rdi trong trong
thue tién va trong ludt bién quéc t€'°. Do
d6, cac tranh chip vé chii quyén déi véi céc
viing ldnh thd nay déng vai trd then chdt va
c¢6 4nh hudng truc tiép dén cac loai tranh
chip bién khac trén Bién Péng nhu tranh
chdp vé cac ving bién chdng lan, tranh chap

4 Robert Beckman (2013), The UN Convention on
the Law of the Sea and the Maritime Disputes in the
South China Sea, The American Joumnal of
International Law, Vol. 107, tr.157.

15 Robert Beckman, tdd, tr.153.

'8 Hitoshi Nasu (201R8), The Regime of Innocent
Passage in Disputed Waters, International Law
Studics, Vol. 94, tr.247-253,
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vé viée giai thich va ap dung céc van dé
phép 1y lién quan trong Cong udec.

3. Tranh chip v& céc ving bién
chi“mg lin

Tranh chip c4c ving bién chdng lin
(overlapping martime areas) ciing la mét
dang tranh chip kha phd bién trong thuc
tién quan hé quéc té. Dang tranh chip nay
thudmg xay ra véi cic quc gia co bién lién
ké hojic d6i dién nhau, hinh thanh khi cac
quéc gia nay xac dinh cac ving bién cua
minh trén co s& cic quy dinh cua Coéng udc
Luat Bién. Trén thé gidi, cac tranh chdp vé
ving bién chdng 1in chiém s6 luong kha 1on
va thudmg rat dugc cic qudc gia quan tim
giai quyét!’. Trong thuc ¢, viéc giai quyét
cac tranh chip vé ving bién chdng 14n thyc
chét 13 qua trinh phan dinh bién (maritime
delimitation) dwgc thyc hién théng qua
nhidu co ché khac nhau nhu thuong lwong,
trung gian hda giai hodc théng qua céc co
quan tai phan qude t8. Xuét phat tir tinh chét
quan trong cla gidi quyét tranh chip viing
bién chéng 1an, Céng udc Ludt Bién ciing
quy dinh vé& nhimg cach thirc, nguyén tic va
phuong phap cho viée phén dinh bién'®

Trong pham vi vinh Bic B9, Trung
Québc va Viét Nam vira c¢6 bién lién ké vira
c¢o bién doi dién nhau, va ca hai quoc gia
déu ¢6 quyén xac dinh ving Pic quyén kinh
té toi da 200 hai 1y tinh tir duomg co s&'’.

" Xem céc trudmg hgp cic tranh chép vé vung bién
chcmg lin trén thé gii dd duge gidi quyet tai:
Division for Ocean Affairs and the Law of the Sea
(Office of Legal Affairs United Nations) (2000),
Handbook on the Delimitation of Maritime
Boundaries, tr.139-143,

18 Division for Ocean Affairs and the Law of the Sea,
tidd, tr.12-84,

9 Ppigu 57, Cong ude Luét Bién,

Tuy nhién, noi réng nhét coa vinh Bic B
chi khodng 170 hai 1y (khoang 310 km)*,
tirc 13 chua do cho ving dic quyén kinh té
cha riéng Viét Nam hay Trung Qudc, va
diéu nay tao ra cac viung chdng 1in. Ngoai
ra, trong vinh Bic B6 ¢o ton tai mét sb dao
xa bd (off-shore island) thudc chii quyén
cua Viét Nam va Trung Quéc, va néu dam
bao cic didu kién theo quy dinh tai Diéu
121 cua Céng ude Luat Bién, thi s& ¢ cac
vung bién riéng, bao gbém lanh hai, vung
tiép giap, dac quyén kinh t& va thém luc
dia®'. Do d6, viéc xac dinh céc ving bién
cho cac dao trong vinh Bic Bé ciing c¢6 kha
ning tao ra cic ving bién chdng lin giira
Viét Nam va Trung Quédc.

J Bién Déng, ngoai tranh chap chdng
lin véi Trung Qudc, Viét Nam con cb
nhimg viing bién chéng 1an v&i mét sb6 qudc
gia khac??. Vi Malaysia, Viét Nam c6 ving
thém luc dia ch("‘)ng l4n c6 dién tich khoang
2.800 km? nim & phia ngoai cira vinh Théi
Lan®. Trong khi &%, giita Viét Nam véi
Indonesia, ving chf:‘mg l4n thém luc dia cb
chiéu réng 1én dén 98.000 km?, chi yéu 13
do quan diém ca hai bén khac nhau vé viéc

2 Pham Binh, Khdi lwoc vé hai vinh lon trén Bién
Déng, Tap chi Qubc phong toan dan, http://
tapchigptd.vn/vi/bien-dao-viet-namvkhai-luoc-ve-ha
i-vinh-len-tren-bien-dong/1 5815.html, truy cép ngay
10/08/2021.

2l Khoan 2 Diéu 121 Cbng udce Lujt Bidn.

22 Nguyén Héng Thao, B3 Minh Thai, Nguyén Thi
Nhyu Mai, Nguyén Thi Hudmg, Céng wée Ludt Bién
1982 va Chién luge bién ciia Viét Nam, Nxb. Chinh
tri quéc pia, Ha Noi.

3 Nguyen Thanh Minh (2016), Qud trinh phin dinh
bién gifra Viét Nam va cde nudce ldng giéng, Tap chi
Nghién ctu quéc té, http://nghiencuuquocte.org
/2016/12/04/phan-dinh-bien-giua-viet-nam-va-cac-n
uoc-lang-gieng/? fbclid=IwARZAJe-YEmISGSwKNI
DgmtU7TkAWhSMFSGuOX3B689WU7-Dt7DZm8
WnhI3R0, truy cip ngay 09/08/2021.

67



NHANUOC VA PHAP LUAT SO 6/2022

van dung cac quy dinh cia Céng udc Ludt
Bién trong viéc x4c dinh duémg co s&*4. Bén
canh d6, gilra Thai Lan va Viét Nam di
hinh thanh mét viing bién chéng lin bao
gf‘)m ving déic quyén kinh t& va thém luc dia
c6 dién tich khoang 6.074 km? ?°. Trong
pham vi vinh Thai Lan, cé ton tai mot sd
dio thugc chii quyén cha Campuchia va
Viét Nam, xuit phét tir nhimg yéu t4 do lich
sir dé lai va hai qudc gia van dang ton tai
nhitng quan diém khac nhau vé van dé chu
quyén, didu nay c6 thé tao ra cac ving bién
ché“mg l4n. Ngoai ra, mic du chua xac dinh
cu thé, nhung xuit phat tir nhitng yéu sach
méau thudn nhau vé chu quyén dbi voi cac
dao va thuc thé dia 1y trén Bién Dong, giita
Viét Nam, Trung Qudc, Philippines va
Brunei chic chin cling tdn tai cac viing bién
chdng 1n.

Co6 thé thdy rang, ban than cac ving
bién khéng tr né tao ra cac ving chdng lan
din @n tranh chip. Viéc chdng lin nay
truéc hét do ban than cdc hanh vi don
phuong cla cic qubc gia trong viée tuyén
b6 chii quyén hodc tir xé4c dinh ranh gidi cla
chc viing bién clia minh ma khdng quan tim
dén cic quoc gia khac. Trong trudng hop
nay, chidu réng ciia ving bién khong dt 1én
dé mdi bén c¢6 thé mo rong t6i da, tir do
hinh thanh nén cdc ving chbng lin. Bén
canh d6, ngoai nhifng yéu t6 lich st dé lai
nhu & ving Bién Péng, viéc giai thich va
van dung cic quy dinh ciia Céng udc Luit
Bién vao thuc tién x4c dinh cac ving bién
cling J4 mot nguyén nhén giy ra su chdng

24 Nguyén Hong Thao, DS Minh Thai, Nguyén Thi
Nhu Mai, Nguyén Thi Huong, sdd.

2% Nguyén Héng Thao, P Minh Théi, Nguyén Thi
Nhir Mai, Nguyén Thi Hudng, sdd, tr.122.
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i4n. Chang han, trong viéc xac dinh dudng
¢o & ding 1am can ¢ x4c dinh chiéu rong
¢4c vung bién, cac qude gia ¢6 thé c¢d nhimg
céch hiéu khac nhau v& tidu chudn cia Cong
udc vé duimg co so thong thudng, duong
co s& thing va dudng co s& quin dao. Nhu
phan tich & phin sau, hién tai cac dudng co
s¢ ciia cac que gia & khu vuc Bién Pong
déu it nhidu chira dung nhitng diém khong
hop 1y so v&i quy dinh coa Cong ude Ludt
Bién va diéu nay cling gian tiép anh hudng
dén tranh chip ving bién chdng lan.

4. Tranh chép lién quan dén viéc giai
thich va 4p dyng Céng wéc Luat Bién
niam 1982

Day 14 loai tranh chdp thuomg phat sinh
trong thyc tlen van dung cac quy dinh cua
phap luat quc té glu'a cac qudc gia. Cac
quy dinh thudng théng nhét, nhung trong
thue té, cé thé do nhiéu nguyén nhan khac
nhau din dén viée cac qude gia khong hiéu
théng nhét, tham chi hidu sai vé Luat Quéc
t8. C4c nguyén nhén ¢ thé thy 1a: (i) Xuét
phat tir s khac biét vé vin héa, ngdn ngir
va cic didu kién x4 hoi khdc nhau din dén
sw hidu biét phap luat giita cic qubc gia
khéng gibng nhau; (i} Sy khac biét vé& hé
théng phap luat va trinh d6 phéap ly cia céac
qudc gia ciing anh huéng dén kha ning hiéu
va vén dung Luit Qudc té; (iii) Béan than
nhidu quy dinh clia Céng wde Luat Bién vin
con mip md, chwa rd nghia cling 1a mdt
nguyén nhan din dén sy hiéu va van dung
khong théng nhit; (iv) Cung ¢6 nhiéu
truomg hop céc qude gia ¢b ¥ hiéu sai va
van dung phéap luat theo hudng cd loi cho
ho. Tat ca cic trucmg hop nay déu cb nguy
co din dén cac bit dong trong quan hé qude
té, va 14 xudt phat diém cia nhimg tranh
chép quéc té.
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Trén Bién Péng, c4c tranh chap vé viéc
gidi thich va ap dung cic quy dinh cia Céng
ude ¢6 thé lién quan dén cac vin dé nhu
viéc xac dinh dudmg co sd, viée xac dinh
tinh trang phap ly dbi voi cac thuc thé dia
1y, thue tién 4p dung quyén di qua khong
gdy hai cia tdu thuyén nudc ngodi trong
lanh hai cia quéc gia ven bién.

4.1. Xdc dinh dwong co s¢ dung d¢
tinh chiéu ring linh hdi

Pudng co s& 1a mdt cdn ¢t quan trong
dé xac dinh pham vi va chidu rng cua cac
ving bién. O Bién Péng, hiu nhu tit ca
cac qubc gia déu da xac dinh dudmg co s
ctia minh theo nhitng tidu chudn ctia Cong
wée Luat Bién. Trong khu vue, ¢d sy hién
dién cia tit ca cac loai dudng co s& theo
quy dinh cua Cong udc, g("‘)m: Puéng co so
thong thudng (normal baseline - Piéu 5),
dudmg co s6 thing (straight baseline - Pidu
7), va dudng co s& cla qudc gia quin déo
(archipelagic baseline - DPidu 47). Tuy
nhién, trong qua trinh hoach dinh dudng co
s&, gitra cac qubc gia ciling c6 tinh trang
hiéu khéng théng nhét vé mot sb vin dé
lién quan.

Ching han, khi xac dinh dudng co s&
thang, viéc lua chon cac déo gz‘"m be dé dua
vao hé théng dudng co s& ¢d thé giy nén
nhimg tranh ¢di. Theo tiéu chudn cia luat
bién québc t8, dudmg co s& khong duoc kéo
dén hodc xuit phat tir c4c bai can Nic chim
lic ndi, trir trrong hop & d6 b nhing dén
bién hodc cdc thiét bi trong tu thuong
xuyén nhd trén mit nudc hodc viée vach cac
dudmg co s@ thing 6 d3 duge su thira nhan
chung ciia qudc t&26. Mt khac, dudng co s

2 Khoan 4 Diéu 7 Cong wéc Ludt Bidn.

phai dugc v& 1am sao dé khéng dwoc di
chéch qua xa huéng chung cia bd bién?.
Néu ddi chibu céc tiéu chi ndy, c6 thé thiy
cac dudmg co s& hién tai cia Trung Quéc,
Malaysia, Campuchia, Myanmar va Thai
Lan déu ¢6 nhitng diém chuwa phu hop?. C6
nhiing trudmg hop s dung cac ddo qua xa
bo dd 1am cho dudng co s¢ ¢6 nhilng doan
di 1éch v&i xu hudng chung cia dudng bo
bién, dién hinh 13 dudng co s& gin by cila
Trung Quéc®. Dic diém nay ciing dugc tim
thdy & dudng co s& ciia Campuchia hay
Myanmar.

Nhiéu quéc gia trén thé gidi, dac biét 1a
Hoa Ky, ciing d3 nhidu lan 1én tiéng phan
d6i cac diém khéng hop 1y trong dudmg co
s& clia cac qudc gia & khu vuc Bién Dong™.
Trong nhiéu thip ky qua, B6 Ngoai giao
Hoa Ky chn tri d3 cho xuét ban mét loat 4n
phdm nghién ciu v& dudng co sé clia céc
nwdc, bao gbm ca cac quéc gia & Bién
Pong. Vai tiéu dé Limits in the Seas, cac 4n
phdm nay phan tich va danh gia nhiéu khia
canh khéc nhau, k& ca nhimg diém bt hop
1y, trong dudng co s& cia cic nude®’. Tham

27 Khodan 3 Didu 7 Cong wée Ludt Bidn.

2 By Ngoai giao Hoa Ky, Limits In the Sea, No. 122,
Straight Baseline of Thailand, https://www state.gov
fwp-content/uploads/2020/01/L18-122.pdf; Limits In
the Sea, No. 117, Straight Baseline of China,
https://www.state.gov/wp-content/uploads/2020/01/L
IS-117.pdf; Limits In the Sea, No.99 Straight
Baseline of Vietnam, htips://www.state.gov/wp-
content/uploads/2019/12/LIS-99.pdf, truy cdp ngiy
11/08/2021.

¥ Bd Ngeai giao Hoa Ky, Limits In the Sea, No. 117,
tidd.

3 J. Ashley Roach and Robert W. Smith, 2012,
FExcessive maritime claims, Martinus Nijhoff
Pulisher.

N B Ngoai giao Hoa Ky, Limits in the Sea,
https://www state. gov/limits-in-the-seas/, truy cdp
ngay 11/08/2021.
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chi, nim 2017, Hai quin Hoa Ky con tién
hanh chién dich tr do hang hai — FONOP
chéng lai cac dudng co so thing qua muirc
dugc vE€ bdi Albania, Campuchia, Trung
Qude, Malta, Oman va Tunisia®2.

Dbi véi dudmg co sé ctia qubc gia quin
dao, Cong udce Luat Bién nhin manh chi ¢6
nhimg qubc gia quin ddo (archipelagic
state) m&i c6 quyén st dyung loai dudmg co
s& nay. Cong wde cling dit ra nhing diéu
kién kha nghiém ngat, nham ngan chan su
lam dyng cia cic qudc gia quan déo, anh
hudmg dén quyén loi chung cua cong dong
qudc t&. Ching han, khodn 2 va khoan 3
Diéu 47 Céng wéc Luét Bién quy dinh chigu
dai cua cic duong co s¢ nay khong vugt
qua 100 hai 1§; tuy nhién c6 thé tbi da 3%
clia tdng sb cac dudng co s& bao quanh mot
quin ddo nao d6 cb6 mot chidu dai 16n hon
nhung khéng qua 125 hai 1y; va tuyén cic
dudng co s& nay khdng dugc tich xa rd rét
duémg bao quanh chung clia quén ddo.
Hoic, “véi didu kién 13 tuyén cac dudmg co
s& nay bao iy cic dao chu yéu va xdc lap
mot khu vee ma ty 1€ dién tich nudce d6 voi
dat, ké ca vanh dai san hd, phai & gilra ty 18
s6 1/1 va 9/1” 1a quy dinh nhim han ché
tham vong cha cac qudc gia quan dao™.

Trén thuc té& trude diy, dudmg co so
cia ci Philippines® va Indonesia déu c6
nhimg diém khéng pht hop vé&i quy dinh

2 B Qubc phong Hoa Ky, Report fo Congress:
Annual Freedom of Navigation Report: Fiscal Year
2017. Chi tiét, https://policy.defense.gov/Portals/
11/FY17%20D0DY%20FON%20R eport. pdf?ver=201
8-0]-‘19-163418-053, truy c{iLJ ngay 11/08/2021,

¥ Piéu 47 Cong udc Lujt Bién.

3 Bautista 1. (2009), The Philippinre Treaty Limits
and Territorial Water Claim in International Law,
Social Science Diliman 5 (1/2), tr.107-127.
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ctia Cong uéce, dién hinh 1a vi pham chidu
dai cua cac doan co s& vuot qui 100 hai 1y.
Diéu nay d4 gy ra nhitng phan {ng tir phia
cac qubc gia khac trong va ngoai khu vye.
Sau nay, ca Philippines va Indonesia d3 ¢6
nhitng ¢4p nhét va didu chinh dé duong co
s ciia minh phd hop véi céc tidu chudn
caa Cong ude.

Tuy véy, vi pham nghiém trong va gy
tranh cdi nhiéu nhat 1a dudng co s& cia
Trung Qudc v& bao quanh quin dao Hoang
Sa ndm 1996%. Trung Qudc ¢6 18 di ¢b tinh
hiéu sai cac quy dinh cta Juét bién quéc &
khi sir dung dudng co s¢ quan dio cho
Hoang Sa. RG rang, chua ndi dén viée
Trung Quédc chiém dong quin dao Hoang
Sa cia Viét Nam mot cach trai phép, viée
ho st dung dudng co s& quin d4o cho quin
ddo ndy 14 hoan toan trai ludt, bdi 1€ Trung
Qubc khéng phai 13 qudc gia quan ddo.
Chinh vi vy, viéc xem wvung nudc bén
trong dudng co s& cila quan dio Hoang Sa
1a viing nudc ¢b quy ché ndi thiy rdi ap dit
cac ludt 1€ cho cédc tau thuyén nudc ngoai la
mdt didu phi 1977,

Nhung ngay ca khi dat rao can phap ly
d6 sang mdt bén, Céng udc van thiét lap
cic quy tac phai tuin theo trong viéc thiét
lap céc dudng co s& quan dao. Cac dudmg
¢o s& cha Trung Qudc xung quanh Hoang
Sa d3 vi pham nghiém trong tiéu chi ty 1€

¥ B§ Ngoai giao Hoa Ky (2014), Philippines:
Archipelagic and other Maritime Claims and
Boundaries. Limits in the Sea, No. 142, https:./fwww.
state.gov/wp-content/uploads/2019/10/L1S-142.pdf,
truy ¢fp ngady 11/08/2021; Robert Beckman, ridd,
tr.152-158,

% By Ngoai giao Hoa K¥, Limits In the Sea, No.117,
Hdd.

37 B6 Ngoai giao Hoa Ky, Limits In the Sea, No.117,
Hdd.
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9/1 - nudc/dit d& cip & trén danh cho
dudmg co s& quin dao. Theo xic dinh, tong
dién tich cia cac ddo & Hoang Sa chi ¢o
khoang 9,11 km?. Trong khi d6, ving nudc
bén trong dudng co s& clia quin dio Hoang
Sa ¢6 dién tich 17.290 km?, tac 13 ty 1é
1.898/1%. Tuong tu nhu viy, viéc Trung
Qudc yéu sach ving lanh hai c6 chidu rong
12 hai 1¥ tinh tir dudng co s& cha quin dao
Hoang Sa ciing hoan toan khong ¢6 co so
phéap 1. Day ¢6 1€ cling 1a mét trwdng hop
¢ tinh hiéu sai quy dinh cia Cong wdc
Luat Bién nhim muc dich tr lgi. Cho dén
gan day, sau khi bi Toa Trong tai bac bd
hdu hét cic yéu sach vo 1y trén Bién Pong
trong phan quyét nim 2016, Trung Qubc lai
tiép tuc cé nhimg dong thai vi pham lut
bién quic té. Cu thé, ngay 12/12/2019,
Trung Quéc giri cho Lién hop qubc Cong
him s6 CML/14/2019 véi ndi dung khing
dinh céc yéu sich cia minh trén bién
Poéng®® (duoc biét dén voi tén goi “Yéu
sach tir sa”), trong d6 mot lan nita khing
dinh v& dudng co s trai ludt ndy.

Chua dimg lai ¢ d6, “Yéu sach tir sa”
ciing thé hién y dinh cia Trung Quéc trong
viée sir dung dwdng co s¢ quin dio cho
quin ddo Trudng Sa cia Viét Nam®. Co
mot s6 1y do dé dua ra nhan dinh nay. Trudc
hét, trong Tuyén bd vé dudng co s& cla
Trung Quéc nim 1996 c¢b cau két thic:

3% Centre for Strategic International Studies (2019),
Reading between the lines: The next Spratly Legal
Dispute, https://famti.csis.org/reading-between-lines-
next-spratly-dispute/, truy cdp ngay 11/08/2021.

¥ Cong ham sb CML/14/2019, ngay 12/12/2019 cia
Cong hoa nhan din Trung Hoa giri cho Lién hop
qude, https:/Awww.un.org/Depts/los/cles_new/submis
sions_files/mys85 2019%/CML _14 2019 E.pdf, truy
cép ngay 11/08/2021.

40 Cang ham s& CML/14/2019, fldd.

“Chinh phu nuoc Cong hoa Nhdn din
Trung Hoa sé c6ng bé che dwong co s6 con
lgi cua ldnh hai cua Cong hoa Nhdn dan
Trung Hoa vdo mét thoi diém khac”. G day,
Trung Qudc mudn am chi dudng co s clia
quan dao Truomg Sa, noi ma Trung Qudc
ciing tuyén bd chi quyén hoan toan. Bén
canh d6, Trung Quédc cling d3 timg cong bd
vao ndm 2012 mdt dudmg co s& quin déo
tuong tw cho quin dao Senkaku (Trung
Québc goi 13 Piéu Ngu) hién dang tranh chép
véi Nhat Ban'!. Mic du ty 1& nude/dat —
31/1 & dudng co s quin déo Senkaku cé
gidm nhiéu so v&i truomg hop Hodng Sa,
nhung vin hon bén 1in gi¢i han ma Céng
voc Luit Bién quy dinh*2. Ngoai ra, trong
Sach Tring thang 7/2016, bic bo phan
quyét ctia Toa Trong tai trong vu kién Bién
Dong, Bo Ngoai giao Trung Qude nhic lai
ring, ké tir nim 1958, chinh sach chinh thirc
cua nudc nay la dp dung cac duong co s&
thing cho “Dongsha Qundao (Pratas), Xisha
Qundao (Hoang Sa) Zhongsha Qundao (Bai
can Scarborough va bé Macclesfield), Nam
Sa Qundao (Trudmg Sa) va tit cd cac dao
khéc thude vé Trung Qubc™.

Piy 16 rang la nhimg didu trai véi quy
dinh cia Coéng udc Luat Bién va khong thé
chép nhan dwoe dbi véi cac qude gia & Bién
DPéng, ciing nhu cbng ddéng qudc té noi
chung. Céc déng thai cua Trung Qudc 1a
mét vi du dién hinh cia viée ¢b ¥ hidu va
giai thich sai cdc didu khoan ciia Céng uéce
theo hudng co lgi cho ho. Va day la nguyén

41'). Ashley Roach (2013), China's Straight Baseline
Claim: Senkaku (Diaoyu) Islands, American Society
of International Law Newsletter, Vol. 17 (7).

42 Centre for Strategic International Studies, fdd.

4> Hpi dbng Nha nwéec Céng hoa nhan dan Trung
Hoa, td4d.
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nhén cia nhidu bit ddng va tranh chip trén
Bién Déng.

4.2, Tinh trang phdp Iy ciia cdc thuc
thé dja Iy trén Bién Péng

Cach hidu va vé4n dung cac quy dinh cua
Céng ude Ludt Bién va thyc tién & Bién
bong cb thé géy ra nhilng bét dfing va tranh
chip con thé hién & viée xdc dinh tinh trang
phap Iy cha cac thuc thé dia 1y 1a dao
(island), dao &4 (rock), bai can lic chim luc
ndi (low-tide elevation) va dao nhin tao
(arttficial island).

Trude hét, khai niém dao duge quy dinh
trong Cong udc “la mét vang dat tw nhién
cé nude bao boc, khi thity triéu 1én ving dat
nay van ¢ trén mét nuce’*, Néu mdt hon
dao ¢6 dic diém “thich hop cho con ngudi
dén & hodc “thich hgp cho mét doi séng
kinh té riéng” thi c6 thé c6 diy du cic viing
bién 13 lanh hai, ving tiép giap, ving dic
quyén v& kinh té va thém luc dia, x4c dinh
theo cac tiéu chufn cia Cong wdc®’. Nhumng,
nhimg dio dia khdng thich hgp cho con
ngudi dén & hodc cho mot doi séng kinh té
riéng thi khéng c6 ving dic quyén vé kinh
t& va thém luc dja*.

Trong thye tién & Bién Pong, cac quc
gia d3 hidu va 4p dung céc quy dinh nay
khéng théng nhit va day chinh 13 ngubn
gbc cta nhiéu tranh cii va bat dong. Bén
canh d6, cho dén trudc khi c6 Phan quyét
Bién Péng, chua ¢6 nhimg gidi thich chinh
thirc nao tir phia cic co quan tai phén qudc
té vé nhitng ndi dung lién quan cta Diédu
121 Céng uée Luat Bién. Ching han, hiéu

# Khoan 1 Pigu 121 Cang wire Lujt Bién.
45 Khoan 2 Piéu 121 Céng udc Luit Bién.
4 Khoan 3 Piéu 121 Céng udc Lujt Bién.
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b 19

nhu thé nio 13 “thich hep cho con ngudi
dén & khong hé don gian. Tt nhién, thujt
ngir nay khéng thé hiéu don thudn 13 néu
con ngudi cb thé dat chan 1én duoc, ton tai
trén d6é mdt thoi gian tire 1a dap ing duge
tidu chi nay. Do vay, viéc céc qudc gia
dung cic nha san hodc noi cu tra tam by &
trén cdc dao da, hodc tham chi 134 cac bai
can sau dé cho phwong tién chd ngudi dén,
treo c& lén, chup anh ghi hinh lai, khéng
thé goi 1a dap tmg dugc tidu chi “thich hop
cho con ngudi dén &”. Pay 12 mét cich gidi
thich va van dung Cong udc khong hop 1y,
Trong Vu kién Bién Déng, Tdoa Trong tai
dd 1y giai ring “&” trong truomg hop ndy
khong phai 13 sy hién dién nhit thdi ma
phai I cu trd mét cach on dinh. Tir day,
thue thé dia 1y dang d& cap dén phai 6 tit
cé cac yéu td cin thiét dé duy tri didu kién
sémg thuan lgi va sinh ké cho cu dan & do
thi méi dap dng duge tiéu chi “thich hop
cho con ngudi dén &” theo quy dinh &
khoan 3 Piéu 121 cia Céng udc?’. Toa
Trong tai giai thich thém ring, cho di c6 sy
khéc biét vé vin hoa, nhung c6 mot sb yéu
tb nhit dinh vin khong déi & bit cir noi nao
¢6 lién quan dén méi trudmg sdng ctia con
ngudi. G muc t6i thidu, sy cu tra bén vimg
ctia con ngudi s& can mdt tinh ning c6 thé
hé trg, duy tri va cung cz’;‘ip thirc an, nuéc
ubng va trlii 4n cho mot sb ngudi dé cho
phép ho cu trd & d6 trong mét khodng théi
gian dai*®,

Bén canh d6, khai ni¢m “thich hgp cho
mét ddi sbng kinh té riéng” ciing khdng hé
d& hidu va van dung trong thyc tidn & Bién

47 Phan quyét Bién Dong 2016, tldd, doan 489.
* Phan quyét Bién Dong 2016, tdd, doan 490.
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Pong. Hiéu mét cach don thudn, néu mot
hon ddo co cac didu kién séng nhur dat dai
dé 1am nha va dé canh tic, c6 ngudn nude
dé sinh hoat va san xuit, va nhitg diéu kién
quan trong khéc thi cé thé xem la “thich hop
cho mét doi séng kinh té riéng”. Tuy nhién,
trong Phan quyét Bién Péng nam 2016, Toa
Trong tai d3 gidi thich khdi niém nay mot
cach chinh thirc. Theo d6, Toa quan niém
ring khong chi don thuin 13 sy hién dién
clia cac ngudn lyc kinh té 13 can thiét va
ring hoat dong kinh té phai dwoc tién hanh
nhidu lan hodc cho mdt khodng thdi gian
ngin®. Mit khac, Toa cho rang, cic fir “cia
riéng ho” ¢6 nghia 1 tinh ning phai c6 kha
ning hd trg ddi séng kinh té doc 1ap “ma
khéng phu thude chii yéu vao viée cung cip
cac nguén lire bén ngoai hodc phuc vu thuin
ty nhir mot déi tugng cho cac hoat déng
khai thac™®. Hay noi cach khac, ban thin
céc hon dao phai c6 du cac diéu kién dé duy
tri mét doi séng kinh té riéng mét cach doc
1dp tr nd, chir khong phé&i théng qua céac
hoat ddng boi dép, cai tao hay hd trg cia
con ngudi.

Xuét phat tir cac lap lufin va giai thich
nay, Toa Trong tai dd két luén ring, hau hét
cic thuc thé thuy trifu cao & quin déo
Trudng Sa (vi du, ddo Ba Binh, dao Thi Thr,
d4o Bén Lac, ddo Trueong Sa, ddo Song Tir
Déng, d4o Song Tir Tay) vé mit phap 1y 1a
“d40 d4” va khéng thé tao ra ving dic
quyén kinh té hodc thém luc dja®!. Nhitng
lip ludin, phan tich va giai thich chinh thic
nay cua Toa Trong tai di rd rang, va chic
chén ring no s& ginp cho cac qubc gia lién

% Phan quyét Bién Dong 2016, /dd, doan 499.
% Phan quyét Bién Bdng 2016, rldd, doan 450.
*1 Phan quyét Bién Pdng 2016, #dd, doan 7-11.

quan ¢b thém cin ctir phap 1y dé giai quyét
c4c bat dbng va tranh chép lién quan dén
céc thue thé dia Iy & Bién Péng.

Chéng han, Thi Tir 13 hon d4o 16n thir
hai & Trudng Sa, do Philippines kiém soat
tir nhimg ndm 1970 va 14 noi ¢d mdt trong
nhitng cin ctr hai quin cia nudc nay. Thi
Tir 6 mot san bay va 1 noi sinh séng cia
khodng 100 thuong dan Philippines®2. Theo
Coéng wdc Luat Bidn, mdt hon ddo nhu Thi
Tir, cho du ¢6 dén cur thudng trii va ngudn
nuée ngot, chi ¢6 lanh hai va ving tiép gidp,
vi khong dap Ung tiéu chi “duy tri mét ddoi
sbng kinh té riéng” mét cach ddc lp nhu a3
néi & trén. Tuong t, bai can Scarborough la
mdt ran san hé ngdp nudc voi bén dén sau
“d4” ndi trén mit nudc khi thay tridu Ién,
khéng thé duy tri su sinh sbng cha con
ngudt hodc doi séng kinh té, va vi vy, nd
dugce hudng 1dnh hai, nhung khéng ¢6 vung
dic quyén kinh té hay thém luc dia®.

Vin d8 tiép theo lién quan dén céc thyue
thé dia Iy gdy tranh cii va bit ddng & Bién
Déng 1a cac bii can lic chim lac nbi. Piéu
13 cia Cong ude Luat Bién x4c dinh rét 15
khai niém nay:

“... nhifng vimg dit nhé cao tw nhién cé
bién bao quanh, khi thiy triéu xudng thip
thi 16 va, khi thily triéu Ién cao thi b ngdp
mede. Khi toan bg hay mét phén bdi can d6
o cach lyc dia hodc mot dao mot khodang
chch khéng vugt qud chiéu réng cua lanh
hdi, thi ngdn mude triéu thdp nhit & trén cdc

52 Adam Klein and Mira Rapp-Hooper (2015), 4n
Answer to the Innocent Passage Mystery?, https://
www lawfareblog.com/answer-innocent-passage-my
stery, truy cép ngay 10/08/2021.

3 Robert Beckman, tldd, tr.159-160.
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bdi can ndy ¢o thé diroc ding lam dwong co
s¢ dé tinh chiéu rong cva ldnh hai”,

C6 thé thady mot didu tir khai niém nay
1 cc bai can lac chim lic ndi ¢ thé duge
st dung lam diém co s& dé v& dudmg co s6.
Trong da s6 trudng hop, cic bdi can lic
chim luc ndi khéng thé xéc dinh ving lénh
hai riéng cta minh. Pay chinh 1a sy phan
biét giira ching véi cac dao vi dao da. O
Bién Doéng, cic qudc gia lién quan cing
tranh cdi va bit ddng vé nhidu khu vire ¢6
sur hién dién cua cac bai can lic chim hac
ndi, vi du bai can Scarborough, ran san hé
da Gac Ma, da Chau Vién, da Chir Thap,
ran san hé Xu Bi, ran san hé d4 Tu Nghia,
ran san hé d4 Vanh Khin va bii Co May.
Nam 2016, Toa Trong tai cling da ¢ nhitng
12p ludn va quyét dinh vé tinh trang phap ly
ctia cac thue thé nay trong Vu kién Bién
DPong. Theo 40, Toa két luan re:ing tat ca cac
thuc thé dia 1y ndy déu 1a “dio &4 va khong
du didu kién dé co diy du cac ving bién*,
Toa Trong tai ciing phén tich thém, viéc
mot sb bai can di dwoc cac qudc gia bdi dép
va cai tao khoéng lam thay ddi tinh trang
phép 1y cua ching, boi Cong udc Luat Bién
nhin manh yéu té “hinh thinh ty nhién”ciia
cac thuc thé dia 1y.

Ngoai ra, & Bién Dong, vin dé cii tao
va bdi dip cac bii can dé bién ching thanh
d40 nhén tao 13 vin dé gy tranh cii va bat
ddng nhiéu nhét trong nhimg nim gan day.
Cu thé, Trung Quéc trong nhiéu nim tré lai
day d3 tién hanh cai tao va bdi dip it nhét
bay thuc thé dia 1y & cic khu vic quéan dao
Hoang Sa va Trudng sa cua Viét Nam ma

4 Phén quyét Bién Pong 2016, tidd, doan 554-570.
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ho chiém d6ng®. Clng véi viée “dédo hoa”
ndy, ho ngdy cang tang cudng quén sy hoa
cac thuc thé d& bién ching thanh nhimg cin
¢t trén bién nhim kiém soat Bién Déng.
Didu nay da dén dén nhimng tranh cai va bat
dbng tir phia cac qudc gia khic trong va
ngoai khu vuc. Tuy nhién, ¢6 thé thiy ring,
viéc bién cac bii can thanh dao nhan tao aé
xac dinh cic ving bién 1a mét didu khéng
dwoc chip nhan trong Cong wde Luat Bién.
Thyre ra, Céng wée Luat Bién cho phép céc
qubc gia duge xdy dung va lap dit céc ddo
nhan tao trong ving dic quyén kinh té cta
minh dé phuc vu cho cic muc dich nhu
nghién ciru khoa hoc, khi twgng thay van va
c4c muc dich hoa binh va nhén van khac’®.
Nhung cic ddo nhin tao niy khong thé
ding dé xac dinh cac ving bién xung
quanh, boi vi chiung khong dip img dugc
diéu kién “hinh thanh ty nhién” nhu d6i véi
cac ddo thong thudong. DPiéu ndy ciing di
duoc Toa Trong tai thuong trye khéng dinh
trong Phan quyét Bién Déng cin cir vao quy
dinh ciia Cong woc Luat Bién:

“Cdc ddo nhén tao, cdc thiét bi va céng
trinh khéng duoc huong quy ché ciia cde
ddo. Chiing khéng co Idnh hai riéng va su
cO mdt cua ching khéng co tdc dong gi doi

5 Ben Delven, Jennifer K. Elsea, Susan V.

Lawrence, Ronald O'Rourke and Jan E. Rinehart
(2015), Chinese Land Reclamation in the South
China Sea: Implications and Policy Options,
Congress Research Service Report, https:/fas.org/
sgp/crs/row/R44072 pdf, truy cap ngay 11/08/2021;
Frances Mangosing (2018), New photos show China
is nearly done with its militarization of South China
Sea, https://www.inquirer.net/specials/exclusive-
china-militarization-south-china-sea/, truy cép npgay
11/08/2021.

56 Pidu 60 Cong udce Luit Bién.
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voi viéc hogch dinh vanh gici lanh hdi, ving
ddc quyén vé kinh 16 hodc thém luc dia™’.

Hom nira, viée bdi dip va cai tao céc
ba1 can tai cac ving bién dang tranh chép
12 mot didu khéng hop 1y, vi n6 di nguoc
lai tinh thin ciia Tuyén bd vé cach tmg xir
clia cac bén & Bién Déng (DOC) nim 2002
giita Trung Qudc véi ASEAN va Céng wde
Luét Bién. O day, mot lan nixa chung ta
thdy ring, Trung Quéc d4 cb tinh hiéu va
van dung sai Cong udc theo hudng co lgi
cho ho. P6 13 chua ké dén viée cai tao va
bdi dép dao nhan tao cha Trung Qudc trong
nhiéu nim qua d4 gy anh hudng tiéu cyc
dén m6i trudng va hé sinh thai bién. Theo
cic nghién ciru gin diy, hoat dong cai tao
va x4y dio nhén tao cia Trung Qubc di
pha hily méi trudng sdng cta nhidu loai
sinh vét bién va giy 6 nhiém nghiém trong
mdi trudng bién®®. Pay ciing chinh 13 mot
ndi dung ma Phillippines ¢ trinh yéu ciu
Toa Trong tai thudng truc xem xét va ra
phan quyét trong vu kién Bién Déng.

Cé thé thay ring, tranh chip trong viéc
xac dinh tinh trang phéap 1y ctia cac thuc thé
dia 1y c¢6 anh hudng trre tiép dén vide thire
hién ché d6 phap 1y cta céc ving bién xung
quanh, bao gdm ca quyén di qua khong gay
hai ciia tau thuyén nudc ngoai trong 13nh
hai qubc gia ven bién. Cu thé, néu la dao va
d4o da hofc bii can lic chim hic néi, s& c6
vung ldnh hai xung quanh chiing va nhu vay
quyén di qua khéng gdy hai dugc thira nhan

57 Khodn 8 Didu 60 Cong ude Lujt Bién,

* Nguyen Chu Hoi and Vu Hai Dang (2018),
Environmental Issues in the South China Sea: Legal
Obligation and Cooperation Drivers, International
Journal of Law and Public Administration, Vol. 1
(1), tr.9-13.

& viing bién nay. Nhung, néu chi 14 cic dao
nhan tao dat ¢ ngodi pham vi 200 hai ly tinh
tr dudmg co s, chi cé ving an toan 161 da
500m xung quanh ching va nhu vy ving
bién xung quanh ching s& thyc hién theo
ché d6 tv do hang hai.

4.3. Gidi thich va dp dung quyén di
qua khong gy hal cita téu thuyén nuwde
ngodi trong ving lanh hdi cia quéc gia
ven bién

Theo quy dinh ctia Cong udc Luat Bién,
tau thuyén cia cic qudc gia (c6 bién hay
khong c6 bién) déu dwoc huéng quyén di
qua khéng gdy hai trong Ianh hai cia quéc
gia ven bién*. Néu dam bao cdc diéu kién
nhu di lién tuc, khéng dung lai trir nhitng
truomg hop dac biét duge quy dinh trong
Cong u6c Luat Bién, va khong cé nhimg
hanh vi giy hai dén chi quyén va an ninh
ctia qubc gia ven bién thi tau thuyén dwoc di
qua lanh hai, Tuy nhién, c6 mét diéu ma
Céng uéc Lujt Bién khdng quy dinh 13 rang
nén d3 din dén viée cdc qubc gia tranh cai
v cb nhimg quan diém khéic nhau 13 “vén
dé xin phép” hay “théng bédo trude”.

Trén thé gidl, viée dit ra nghia vy
“théng bao trurdc” (prior notification) hodc
“xin phép trude” (prior authorization) khi
thue hién quyén di qua khdng giy hai, dic
biét la tau quén sy, thuong duge tim théy
trong phdp ludt cta c4c quéc gia dang phat
trien®. O Bién Déng, mic di thira nhan

5 Piéu 17 Cong wée Ludt Bién.

5 Nguyén B4 Dién va Nguyén Hing Cudmg (2012),
Quyén di qua khéng géy hai cia téw qudn s mede
ngoai trong ldnk hdi theo quy dinh cia phdp luér
quic té v& Vigr Nam, Tap chi Khoa hoc Pai hoc
Qudc gia Ha N&i, Luit hoc, Vol. 8 (16), tr.12-13;
William K. Agyebeng (2006), Theory in Search of
Practice: The Right of Innocent Passage in the
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quyén di qua khéng giy hai (hay con goi la
quyén qua lai v6 hai - innocent passage) ctia
tau thuyén nuéc ngoai, phép luat cha cac
qudc gia nhu Viét Nam, Trung Qudc,
Philippines, hay Malaysia ddu c6 quy dinh
vé& nghia vu “xin phép trudc” hodc “théng
bao trudc”, dac biét dbi véi tau quén sy®!
Céc qubc gia ndy quan niém tau quan sy la
phuong tién c6 thé anh hudng hoic de doa
dén hoa binh va an ninh cia qudc gia ven
bién, do dé can thye hién ché @6 “xin phép”
hodic “thong bdo trzoc” dé dam bio ring
céc qudc gia ven bién c6 thé nim bt thong
tin va kiém sodt cac phuong tién nay khi di
qua ldnh hai cia ho.

Territorial Sea, Cornell International Law Joumal,
Vol. 39 (2); Kaye L. W. (1978), The Innocent
Passage of Warships in Foreign Teritorial Sea: A
Threatened Freedom, San Diego Law Review, Vol.
15, w.583.

6 Chéng han, khodn 2 Piu 12 Luit Bién Viét Nam
nim 2012 quy dinh: “Tau thuyén cia tét cd cdc qubc
gia dugc heong quyén di qua khong gdy hai trong
lénh héi Vigt Nam. Déi v6i tau quin sw nude ngoai
khi thuc hién quyén di gua khdng gdy hai trong Idnh
hdi Vigt Nam, théng bdo trudc cho co quan co thim
quyén cua Viét Nam”, Biéu 6 Lust vé Linh hai va
Ving tiép gidp clia Cong hoa nhin dan Trung Hoa
nim 1992 quy dinh: “Tdu thuyén mirdc ngodi khéng
vi myc dich quan si dwoe hudng quyén di qua khong
g4y hai trong linh hdi ciia CPng hoa Nhén déin
Trung Hoa theo quy dinh cia phap ludt; Tau mede
ngodi phuc vu muc dich qudin sy phai dwge Chinh
phii nudc Cong hoa nhin din Trung Hoa chdp thugn
cho phép di vdo ldnh hdi cia nece Cong hda nhin
ddn Trung Hoa™; hojic khoan b Diéu 6 Luit vé Lanh
hai vd cdc Ving bién cia Myanmar nim 2017 quy
dinh: “M@t tau chién nuce ngodi ¢é thé di qua khéng
gdy hai trong lank hdi néu duge su cho phép trude
etaa Chinh phit”; hoiic theo phin 16, Luat Thuy san
nam 1995 cua Malays;a, tht ca céc tau thuyen danh
cd nudc ngodi mudn vio cic ving bién cia
Malaysia, ké ci ving linh ha, thi phai thong béo cho
€0 quan ¢6 thim quyén ciia Malaysia vé quoc g1a ma
tdu mang cd, vi tri cia tdu, tuyen dudng va diém dén
clia tau thuyén.
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Nguge lai, nhidu cudng qudc hang hai
nhir Hoa Ky, Anh Quéc, Pirc, Uc, hay Phap
gidgi thich “quyén di qua khong gy hai”
theo nghia “théng thoang” hon va phdn ddi
cac qube gia & Bidn Dong®. Ho cho ring,
Céng udc hoan todn khong dit ra quy dinh
xin phép ma chi thira nhan quyén di qua
khdng gy hai ciia tau thuyén nwdc ngoai.
Do d6, néu tau thuyén nudc ngoai khong vi
pham céc quy dinh thi ho duong nhién duge
di qua ma khéng cin xin phép hay théng
bao trude. BE phan dbi cic quéc gia dat ra
ché d6 “théng béo trudc” hodc “xin phép
trurde”, cac quéc gia ¢b thé manh vé& hing
hai thuong vién din Piéu 24 caa Cong wdc
Luit Bién:

“Ouée gia ven bién khong duoc can tré
quyén di qua khong gdy hai cia céc tau
thuyén nuce ngodi trong lanh hdi, ngodi
nhitng truong hop ma Cong uwdéc dd wru
dinh. Pdc biét khi ap dung Céng uoc, quéc
gia ven bién khdng duoc ap dét cho cdc tau
thuyén muedc ngodi nhifng nghia vu dan dén
viéc cdn tro hay han ché viéc thuc hién
quyén di qua khéng gdy hai ciia cdc tou
thuyén nay "%,

O day, cac cudng qudc hang hai quan
niém ring viéc quy dinh nghia vu “xin
phép” hay “théng béo truée” vi bit cir 1y do
gi thi v& ban chét @ Iam han ché hodc can
tr& tau thuyén nude ngoai thuc hién quyén
di qua khong gay hai. Pé 13 chua dé cap dén
viée v6i ché do “xin phép trude”, quic gia
ven bién c6 thé chap nhan hoiic khéng, va tir

82 Samiotis Georgios and Grekos Dimitrios (20135),
Carriage of hazardous materials (HM) by sea and
the right of innocent passage: states disputes and
environmental concerns, Journal of Economics and
Business, Vol. 65 (1/2), tr.52; Hitoshi Nasu, #/dd,
tr.269-273.

6 Khoan | Bidu 24 Cong udc Lujt Bién.
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day co thé tao ra nhitng k& hé cho viéc phan

bi¢t doi xir d6i véi tau thuyén nudc ngoai

khi thue hién quyén nay.

Trén thue té, & Bién Dong chua xay ra
nhitng tranh chdp giita cac qubc gia trong
khu vire lién quan dén giai thich va ap dung
“quyén di qua khéng giy hai”. Cé 1&, cac
qudc gia qua “ban rén” quan tim dén cic
tranh chip vé xac lap chi quyén trén cac
ving lanh thé va thuc thé dia 1y & Bién
Po6ng? Hoic, ciing ¢6 thé khi ma vén dé “ai
s& hitu gi” & Bién Péng chua dwoc giai
quyét mét cach triét ¢ thi quyén di qua
khong gay hai chua thuc sy c6 y nghia?

Tuy vdy, v6i vi tri quan trong vé hang
hai va s hegng 16n tau thuyén qudc té di
qua khu virc nay hang nim, c6 thé s& ¢
nhimng tranh chip xay ra trong trong lai. Tir
day, s& c6 nhitng tranh cii vé quyén di qua
khéng giy hai & cac vung ddo, ddo da hay
bii can hién & trong tinh trang tranh chip
gilta c4c qubc gia trén Bién Péng va cac
qudc gia thuémg xuyén cé tau thuyén di qua
khu vire nay nhu Hoa Ky, Nhat Ban hay Uc
va nhidu qudc gia khac®. Piac biédt, trong
mdt déng thai gin day, Trung Québc d4 cong
bd Ludt An toan giao thong hiang hai sira
ddi, co6 hiéu luc tir ngay 01/9/2021, quy
dinh: “Céc phwong tién tau ngdm, tou hat
nhdn, tau cho vat liéu phong xa va tau cho
ddu, héa char, khi dét héa Iong va cde chit
dpc hai khac phai bdo cdo théng tin chi tiét
khi @én lanh hai Trung Quéc™®. Quy dinh

& James Kraska (2015), The Legal Ratienale for
Going Inside 12, Asia Maritime Transparency
Initiative, https://amti.csis.org/the-legal-rationale-for
-going-inside-12/, truy cdp ngay 11/08/2021,

& Pidu 54 Luat An toan giao théng hang hai sira ddi
niAm 2021 ¢ia Chng hda nhan dan Trung Hoa.

ndy c¢6 thd 13 nguyén nhan 1am ting khé
ning phét sinh nhing tranh chip lién quan
dén quyén di qua khéng gy hai trong linh
hai. Khéng nhimg thé, didu niy ciing ¢ thé
dan dén nguy co md réng dbi tugng tranh
chip bao gdm céc qubc gia ngoai khu v,
nhung ¢6 tau thuyén thudng xuyén di qua
khu virc Bién Pong.

5. Két lugn

Co thé thiy rang, tranh chip trén Bién
Pong rit da dang va phirc tap, gdm nhidu
vén d& dan xen va c6 mbi quan hé mat thiét
v6i nhau. Lich sir thing trdm cia khu vue
ciing d3 gbp phén véao tinh phuc tap cia
nhirng tranh cii va bt ddng giita cac qudc
gia lién quan trong qué trinh chiém hiru, six
dung va quan 1y céc viing bién. Trén Bién
Péng, ngoai nhirng tranh chfip vé chit
quyén & cac vung lanh thé ma phé“m 16n cée
quéc gia thudmg cin ¢ vdo cdc yéu t6 lich
st dé bao vé quan diém cta minh, con ¢
nhitng tranth chép vé cac ving bién chong
lin va tranh chép lién quan dén viéc giai
thich va 4p dung Céng uwde Luit Bién.
Trong khi d6i v6i dang tranh chép dau tién,
cac chirng cir vé lich sir cia cac qubc gia
khéng thyc sy rd rang va man thuan nhau,
361 véi cac dang tranh chap sau, Cong udc
Lujt Bién d3 cb nhimg quy dinh tuwong déi
déy dd. Bai viét d3 nhin dién céc dang
tranh chép giita cac qubc gia trén Bién
Doéng, ddng thdi phan tich cac dic diém
cla cdc dang tranh chip nay. Trong tién
trinh gidi quyét cdc tranh chip trén Bién
Po6ng, viée hiéu & tinh chit cua tung loai
tranh chép 14 rit quan trong béi vi n6 gitp
cho céc québe gia tim kiém co s& phap ly dé
hirémg dén cac giai phap cudi cing.
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