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Tom tat: Cho vay tiéu ding dang phat trién nhanh & Viét Nam nhung ciing tiém an
nhiéu rdi ro phap ly déi vai cac bén trong quan hé cho vay tiéu ding, nhét la trudc sura
ddi va phat trién clia cdc cong ty tai chinh hién nay. V&i muc dich vay dugc khodn tiénva
dugc gidi ngan nhanh chéng, ngudi di vay thudng thyc hién theo cac yéu cau cua bén
cho vay va chdp nhan céc diéu kién thda thuan, ma déi khi bd qua viéc doc ndi dung cc
diéu khodn trong hgp déng vay tin dung tiéu dung. Trong bai viét ndy, tic gia ra soat cic
hop ddng vay tin dung tiéu ding trén thyc tién va nhan dién mot s6 diéu khoan gay ra
cdc rdi ro phép ly hodc bat lgi nhat dinh d6i véi ngudi tiéu dung, trén co s& do dua ra céc
luu y d6i vdi bén di vay tin dung va dé xuat céac gidi phap hoan thién phap luat.

Tir khéa: Cho vay, tiéu dung, rdi ro.

Abstract: Consumer lending is growing rapidly in Vietnam, but there are also potential '

i legal risks for the parties in the consumer lending relationship, especially before the .
E advent and development of the financial companies. For the purpose of obtaining a

loan and being disbursed quickly, borrowers often follow the lender’s requirements
and accept the standard terms, sometimes skipping reading the terms of consumer
credit contract. In this article, the author will review consumer credit 1oan contracts in |
practice and identify a number of provisions causing certain legal risks or disadvantages .
to consumers. Given on that, the author makes warns to credit borrowers and proposes
solutions to improve the law.

Keywords: Lending, consumption, risk.

1. Vai nét vé cho vay tiéu diing
cia cdc cdng ty tai chinh tai
Viét Nam

Cho vay ti¢u dung dang phét
trién kha nhanh & Viét Nam mic
du diy 1a mdt hinh thirc con kha
mé mé & Viét Nam. Thuit ngir
cho vay thco Luit Céc td chirc
tin dung (TCTD) 2010 duge hiéu
Y4 quan hé cép tin dung gitra mét
bén 1a cac TCTD (bén cho vay)
va mot bén la ca nhén, 16 chirc
(bén di vay) nhim théa man nhu

* Trwrdmg Dai hoc Kinh tF - Ludt,
Bgl hoc Qudc gla TP HE Chi Minh,
NCS Dol hoe Griffith, Uc

ciu vé vbn cho cac chi thé nay
irong mdt thai gian nhét dinh
theo théa thudn véi nguyén tic
cé hoan tra ca goc va lai'.

Cho vay tiéu dung thudc mét
trong céc loai quan hé cho vay,
trong d6, bén cho vay 13 té chire
chp tin dung gdm céc cong ty tai
chinh va ngén hang thuong mai,
bén di vay 1a cac khach hang cé
nhén vay mjt khoan tién khong
nhim muyc dich san xudt kinh
doanh ma ¢¢ mua sim hing
héa, dich vy phuc vu cho nhu
chu chi tiéu cia c4 nhén, h gia
dinh trong mét han mirc tin dung

va thai han nhat dinh. Vi dy vé
mdt 56 san phim cha cho vay
tiéu diing c6 thé ké t6i nhu: Vay
mua x¢ mdy, x¢ & té, vay mua
thiét bi dién tir, vay dé du hoc
nudc ngoai. ..

Trong trudmg hgp bén cho vay
la cac cOng ty tai chinh? thi hoat
dong nay duge hiéu 1 viée cong
ty tai chinh cho vay bing dong
Viét Nam d6i vdi khach hang Ia
¢4 nhan nhim dap (mg nhu ciu
von mua, str dung hang héa, dich
vy cho myc dich tiéu diing cua
khach hang, gia dinh cda khach
hang 46 vé&i tdng du ng cho vay

5623 | THANG 1272021 | TAP CHI NGAH HANG €D)

CONG NGHE NGAH HANG (Z55) T




T2 G CONG NGHE NGAN HANG

tidu dung dbi v&i mot khach hang
tai cong ty tai chinh dé khdng
vuot qua 100.000.000 déng (mot
trim triéu dong)®.

Hién nay, hoat déng cho vay
titu dung cla cic cbng ty tai
chinh rét s6i ddng vi nhu cdu mua
nha, mua xe cua cac khach hang
¢ thu nhdp trung binh rat cao.
Do &6, ngay cang nhiéu cong ty
tai chinh thanh 14p va tham gia thi
trrong tin dung tiéu dung va lao
nén muc ting truéng loi nhuin
nhanh chong trong linh vuc ndy.
Thi phan cta nhém cong ly tai
chinh tiéu ding trong tdng tin
dung tiéu ding d3 ting dang ké,
tor mirc 1% ndm 2011 1én mic
16,3% nim 2020, tinh dén cudi
niam 2020, dd c6 16 cong ty tai
chinh dang ky hoat dong, vou
téng vbn didu 1¢ khoang 22 nghin
ty déng*. Tang trudng binh quan
cua cho vay tiéu dung giai doan
2010 - 2020 dat 33,7%, trong khi
t6¢ do tang du no tin dung chung
toan nén kinh té dat 17,3%".

Viée vay tin chdp & cong ty 1ai
chinh dé hon so véi vay ngin
hang thwong mai vi khéng cin
phdi ¢6 1ai san bao dam. So vai
céc hd so vay tai ngin hang, cac
cbng ty tai chinh khong yéu cu
chit ch& vé viéc ching minh tai
chinh, xd¢c minh nhu ciu tidu
dung hodc cédc tha tyc lién quan
khac, thdi gian gidi ngin cling
nhanh hon va trong nhiéu troong
hop khi mua sim tai san thi giai
ngan ngay sau khi ky hop dong.

Viy nén du tée do phat trién
kha nhanh, nhung hoat dong nay
tiém 4n nhiéu rii ro phap ly déi
v(i cd cong ty tai chinh va khach
hang c4 nhan. V& phia cong ty
tai chinh, dé dap irng nhu cau
cd nhén, cdc hd s0 tin dung tidu
dung thudng bao gdm cic gidy to&
it (thd tyue chirng minh, khdng co
tai san bao dam, dira hoan toan
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vao uy tin vé ning lyc tra ng cha
ca nhin. Diéu nay dan t&i viée
thim dinh nang luc tai chinh va
kha nang trd ng cha nguoi vay
thuong khong duge chinh xdc,
gay ra nhiéu roi ro cho cong ty
tai chinh cip tin dung trong viéc
khong thu hdi duge ng vay va
1ai vay.

Nguoc lai, vé& phia ngudi di vay,
du gia trj khoan vay nho, déi khi
ngudi di vay phai trd 13i rat cao,
bi quiy nhiéu va de doa dé tra ng
vay, bi lam dung cdc thong tin
¢a nhén, hodc khéng duge cung
chp thong tin chinh xac, day di
vé hop ddng, cac diéu kién giao
dich va bi bugc phai tham gia
bao hiém cho khodn vay.

Vi 12 bén yéu thé trong quan hé
cho vay, nén ngudi vay tiéu dung
dd1 khi khéng luéng dugce cac il
ro tir cac diéu khoan dugc soan
sin trong hop dong theo mius
hay diéu kién giao dich chung’
cla cong ty tai chinh, déc biét 1a
cdc didu khoan vé lai suét, didu
khoén tham gia bao hiém khoan
vay, phi phat khi thanh toan
tré han...

V&1 myc dich vay duge khodn
tién va duge gidi ngin nhanh
chéng nhit cé thé, ngudi di vay
thuorng thuc hign theo cic ydu
cau cua cong, ty tai chinh, chap
nhén céc diéu kién théa thuén,
ma d6i khi nguoi di vay khéng
doc ky ndi dung trong hop dbng
vay tin dung tiéu dung.

2, Dénh gia rdi ro di véi lai
sudt trong hgp dong cho vay
tiéu ding

Lai suiit cho vay tiéu ding

Can cir khoan 2 Pidu 7 Nghi
quyét sb  01/2019/NQ-HDTP
ngay 11/01/2019 ciia Hoi dong
thim phan Toa én Nhan dan Téi
cao huéng dan ap dung mot sb
quy dinh cta phap luat vé 1ai, 15i

sudt, phat vi pham?, cac TCTD
duge tu do théa thudn 131 vay
v&i bén di vay trong hop déng
tin dung va phat tudn tha quy
dinh cua Ludt Cac TCTD 2010
va cac van ban hudng din Ludt
nay, dbng thoi khong ap dung
quy dinh giéi han 13i suit vay
tai B¢ ludt Dan sy (BLDS) nam
2015 dé xac dinh 10, 1ai suét.
Do d6, hé luy cua quy dinh nay
Ia xay ra tinh trang cac cong ty
tai chinh 4p mirc lai suat vay
tiéu dang rAt cao, thuc t& da
cOd cong ly tai chinh ap dung
mre l3i sudt cho vay tiéu ding
véi mdl s6 khoan vay lén t&i
60 - 70%/ndm.

L3 sudt cho vay tiéu ding &
cac cong ty tai chinh thudng
cao hon so véi cac ngin hang,
trong khi mirc lai sudt vay tidu
dung tai cac ngan hang dao dong
trong khoang 10 - 15%/mam’.
Trén thuc t&, muc 13i suit cho vay
tiéu dung ctia Viét Nam so vdi
thé gi¢i dang nim & mirc trung
binh (20 - 50%)'. Hién nay, la1
sudt cho vay tiéu diing cta Viét
Nam dao dong & mét dai rit rong
thiy vio d6i twong khach hang,
tily timg san phdm vay. Theo két
qua khdo sat cia Chi nhanh Ngan
hang Nha nuée tai mot sb tinh,
thanh phé thi 1ai vay phé bién ma
cac cOng ty tai chinh dp dung la tr
40 - 50%/mam, mot sé tradémg hop
141 sudt cho vay 1én dén 85%/nam
tiy thco san pham'!.

Viée mot s6 cong ty tai chinh
4p dung mirc 1ai suit cho vay tidu
dung cao 43 tao ra nhitng rui ro
dang lo ngai cho bén di vay vé
khi nang tra ng va lai dbi véi
khoan vay, néu nhu ho khong
thé do hedmg chinh xac kha ning
tai chinh ciia ban than trude khi
thue hién vay tin dung tiéu ding,.
Do d6, cén cé sy can thiép nhit
dinh tir co quan Nha nude dé cén



d6i phit hop gitra rdi ro cho vay
d6i véi cac cong ty tai chinh va
13i suat cho vay cao ddi vdi bén
di vay.

Xét vé& mat phap 1y, viée cdc
cong ty tai chinh ap mirc 131 suét
cao van phii hop véi khung phap
luat hién tai, vi chua vugt qua 5
lin so v6i mire 131 sudt cao nhét

20%/m3m trong BLDS nim
2015'%, do d6 cling khong vi
pham quy dinh v& téi cho vay
ning 14i thco quy dinh tai Piéu
201 B4 luat Hinh sy hién hanh".

Tuy nhién, cac nha lam ludt
nén can nhic vide can thiép phi
hop dé cin bing lgi ich coa cic
bén trong quan hé cho vay. Déi
v&i cdng ty tai chinh, dé 13 rui
ro cho vay, khéng thu hdi dwoc
ny va lai; d6i voi bén di vay 1a
131 sudt cao 4anh hudng dén kha
nang 141 chinh trong vic trd ng
va lai vay, 13i vay cao c6 thé tac
déng dén doi sbng va ké hoach
tai chinh ciia bén di vay. Xem ra,
khung phap 1y hién tai vin chua
dt sirc manh dé kip thoi kiém
soat viéc cac cbng ty tdi chinh
ap 14i suat cao dbi véi ngudi vay
tiéu dung va ligu nguoi di vay co
dii kha ndng tinh todn dé c¢6 thé
do luong kha nang chi tra khoan
vay khéng? Lam thé nao dé giam
thiéu sir bat loi cho bén di vay,
vi ho 13 nhimg ngudi cin vén,
nén kho c6 thé c6 khi ning dam
phan thay déi 14i sudt déi voi cac
cOng ty tai chinh. Pidc biét cong
ty tai chinh ¢6 kha ning ap dat
14i suat khi ho cung cdp cho bén
di vay céc hop ddng vay tin dung
tiéu dimg la cac hop ddng theo
mau, dirge soan sin, khach hang
ca nhan chi viée ky ddng y vao
hop déng méi c6 thé tidp can cic
khoan vay tai chinh tiéu ding
cla cong ty tai chinh,

Kinh nghiém tai mét s& quéc
gia chdu Au nhu: Bi, i, Phap,
Tay Ban Nha quy dinh trin 13

suat dbi véi hop ddng tin dung
tiéu dung, duge tinh cidn cir theo
13i suét thi trirong trung binh hodic
1i suat co ban'. Ba Iy do chinh
duogce cac qubc gia nay dua ra dé
han ché bén cho vay xdy dyng
15i sut cao trong mot bao cdo
nghién citu ciia Ngan hang Thé
giéi (World Bank) 13: (1) Cham
dut sy lam dung ap dat 1ai sut
ciia bén cho vay; (2) Kiém soat
ty 1& ng quéa han, no xdu phat sinh
do 1di cao nén bén di vay khéng
1hé hoan tra; (3) Giam thidu hanh
vi chdp nhan rii ro déi véi bén
cho vay'.

Tai Nhit Ban, Pao luit Han
ché 1ai suit nam 1954 dugc dat
ra 13i sudt cho vay dua trén quy
md khoan vay, voi ty 1€ t6i da

20%. Ludt Lai sudt tién giri, sira
d8i nam 2000 da gidi han 131 sudt
d6i véi cac khoan vay ticu ding
khéng co tai san bao dam & mace
29,2%/nim voi diéu kién 1a bat
ky ty 1€ nao vugt qua 20%/nam,
bén cho vay cin dat duoc su
ddng y bing van ban ciia ngudi
di vay. Hau hét cic cong ty tai
chinh cta Nhat Ban hoat déng
trong linh virc nay dua ra 13i sudt
0 khoang tir 20 - 29,2%/nam'¢.

Do do, phap luét Viét Nam nén
ap quy dinh gi&i han mirc trin [3i
sudt déi vai cac khoan vay tiéu
dung trong cac hop dong cho vay
tiéu ding nham khic phuc tinh
hudng bét loi ciia bén di vay khi
dudng nhu ho khéng c6 kha nang
dam phén ai suét. Viéc quy dinh
trin 131 sudt déi voi cdc cong ty
tai chinh & day 14 cén thiét trong
bbi canh thi trémg cho vay tiéu
dung & Viét Nam dang phat trién
manh, c6 diu hiéu lam dung sy
tir do trong viée dua ra l3i suit
cho vay, Viét Nam nén tham
khao cach quy dinh cia cac thi
trrong tin dung 0 cdc quoc gla
phét trién a6i véi vén dé nay.

Rang buoc nghia vu phdp
Iy “hanh vi cho vay cé trdach
nhi¢m”

Dao ludt Bido v§ ngudi vay
tiéu dong nam 2009 cha Uc
(The National Consumer Credit
Protection Act 2009)7 yéu ciu
cd nhin dugc cdp phép hoat
déng ho tre, tr vin cho vay tiéu
ding (c6 thé hidu la ngudi moi
gin tin dung) phai thue hién cac
hanh vi cho vay cé trach nhiém
(rcsp0n51bfe lendmg conducts)
khi tiép xiic, hd tro nguoi di vay
tin dung ti¢u dung. Quy dinh nay
nhim béo v& ngudi tiéu ding,
tranh cho ngudi di vay tin dung
tiéu dung giao két cic hop dong
tin dung khdng phu hgp voi
tinh hinh va kha nang tai chinh
cua ho.

Theo d6, nguoi moi gidi tin
dung tham gia hoat djng hd trg
cho vay tiéu ding phai dugc cap
phép hoat dong, ho phai cung
cép thong tin day do trude khi
hé trg cho vay dbi véi ngudi tiéu
dung va ho phai co trach nhiém
danh gi4 so bd lidu hop ddng tin
dung dinh giao két (bao gdm yéu
t& 14i suit) ¢6 phi hop voi ngudi
di vay tin dung. Pé lam dugc
diéu nay, ngudi mdi gidi tin dung
phai cé kién thiuc chuyén mén,
b gidy phép hoat ddng madi gisi
tin dung dé thuc hién x4c minh
yéu cdu, muyc tiéu va tinh hinh tai
chinh cia ngudi di vay tiéu ding
(duge hidu 13 ngudi tiéu dang),
danh gid xem nguoi tiéu dung co
phu hop véi khoan vay tin dung,
hozc néu han mirc tin dung ting
1én trong thoi gian vay. Ngudi
méi giGi tin dyng phai cung cip
cho ngudi tiCu dung mét ban sao
danh gia so bd néu duoc yéu
ciu. Hop ddng tin dung khéng
phl hop véi ngudi tidu ding néu
tai théi diém danh gia so b, ¢6
kha niing:
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(a) Ngwoi tiéu diung sé khong
thé tudn thi cdc nghia vu tdi
chinh theo hop dong hodc chi co
thé tudn thit nghia vy trong cdc
tinh huéng rdt kho khin (vi du:
khong thé tra ng hay chi c6 thé
tra duoc bc?ng cach ban di cdc
16 sén quan trong, thiét yéu nhie
nha ¢ cria nguoi tiéu ding..)
hodc la

(b) Hop dong sé khong ddp
g cdc yéu cau hodc muyc tiéu
clia nguoi tiéu dimg néu nguoi
tiéu ding vén tiép tuc hop dong
trong khoang thoi gian dank gia
s b,

Trong trrong hop khodn vay tin
dung 13 sb tién vay nho (thuémg
khéng vugt qua 2.000 d6 fa Uc
hodc théa man cac yéu té khac
nhu thoi gian khoan vay - tdi
thiéu 13 16 ngay, téi da khong
qua 365 ngdy, khdong phai [a
khoan vay lién tyc...), viéc danh
gid so bé cén phai xem xét mot
trong hai diéu kién sau: (1) Tai
théri diém duge tr van hd tro tin
dung: (i) nguoi tiéu dimg co phadi
la bén di vay mdt khoan vay tin
dung nho khadc; va (ii) nguci tiéu
dung khéng cé kha ndng thanh
toan dbi voi khoan vay tin dung
trong hop dong tin dung khéc
dé; (2) Trong khoang thdi gian
90 ngay trudc thoi didm duge tr
vin hd tro tin dung, ngudi tiéu
ding di la bén di vay cua hai
hodc nhidu hop ddng tin dung
voi 6 tién vay nho khéc. Sau do,
ngudi méi gioi can danh gia licu
ngudi tidu ding chi ¢6 thé tudn
thi cac nghia vy tai chinh theo
hop déng ¢6 lién quan véi nhitng
khé khan dang ké nhu ban nha
@, trir khi ngudi ticu diung chiing
minh diéu nguoge lai.

Nhu viy trude khi goi v, giap
d& hay ky hop déng, ngudi méi
gidi tin dung phai: (i) Cung cip
théng tin diy du vé gidy phép,
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phi tu vin, phuyong thirc giai
quyét tranh chép; (ii} Thu thap
théng tin hop 1y vé nhimg yéu
cdu, myc tiéu, tinh hinh tai chinh
cta ngudi vay; (iii) Tién hanh
che budc hop Iy nhim thdm tra/
danh gia so bd vé sy phit hop
gitta nguoi tiéu dung va hop
dbng tin duyng dinh giao két;
(iv) Cung cip cho nguoi di vay
ban sao két qua danh gia néu ho
yéu cau.

Vi cée danh gia so bo ring
hop déng tin dung, khoan vay tin
dung khéng phi hop véi ngudi
di vay, nguoi méi gioi tin dung
khong thé tu vin ngudi di vay
tiép tuc duy tri céc hop dong tin
dung khéng phu hgp, ngudi moi
gi6i khéng dugc goi v vay, ho trg
lam hd so vay hay ky hop dong
tin dung va cho thué tai chinh
néu khéng phi hop véi ngudi
di vay. Cac hanh vi cho vay tin
dung v6 trach nhiém sé& chiu cac
ché tai dan su va thim chi 13 b]
truy ciru trach nhiém hinh suy.

Viéc thiét lap cac quy dinh cho
vay tin dung ¢é trach nhiém da
rang budc cac nghia vu phéap ly
nhit dinh véi bén méi gidi tin
dung d& ho khdng tiy tién tir vén
khoan vay tidu ding, han ché céc
tinh hudng giao két hgp ddng tin
dung vugt qua khd nang tra ng
cia ngudi tigu dong.

Thiét nghi, Viét Nam nén b
sung thém cac quy dinh tuong ty
nhim nang cao trach nhiém phap
Iy cua bén thir ba khi tham gia
vA0 qué trinh tr vén tin dung tiéu
dung. Bén thir ba cung cp dich
vy nay co thé 1 cdc cd nhén duoc
cip phép thuc hién dich vu méi
gigi tin dung trong twong lai tai
Viét Nam, ho ddng thoi ciing cé
thé 14 cac nha cung cap dich vu
hang héa trie tiép cho ngudi tiéu
dung, hodc 13 nhidn vién cilia cic

cong ty tai chinh, cic TCTD...
Cic quy dinh nay s€ gilp cho thi
truong tin dung tiéu dung lanh
manh hon, chuyén nghiép hon,
han ché cac tinh hudng ngusi di
vay tin dung khéng hiéu biét vé
tai chinh, khong thé ty dénh gi4
kha nang trd ng¢ cho cic khoan
vay tin dung tiéu dung. ..

3. Danh gid rii ro tu diéu
khoan phat vi pham khi chdm
tra

Ra soat qua mt sb thoa thudn
va didu khoan didu kién vay tin
dung tiéu dung, c6 nhimng didu
khoan quy dinh v& viéc cho phép
phat vi pham khi cham trd.

Vi du: “Mikc phat dau tién néu
Quy khdch khéng thuec hién hodic
thuc hién khong day di bat ky
nghia vy nao cua Hop dé‘ng ké
tir ngay thir tr (04) sau ngay dén
han thuc hién nghia vu do, thi
mitc phat & (X) dong. Mic phat
phdt sinh thém lan 2 sau miec
phat dau tien néu Quy khdch
khéng thuc hién hodc thuc hién
khong ddy dit bét ky nghia vy nao
ctia Hop dong ké tir ngay thir ba
mucoi (30) sau ngéy dén han thyc
hién nghia vu do, thi murc phat
li (Y) dong. Mirc phat phat sinh
thém lan 3 sau mire phat ddu tién
vi ldn 2 néu Quy khdch khbng
thue hién hodc thuc hién khong
day dir bét ky nghia vu nao cua
Hop dong ké tir ngéy thir séu
muroi (60) sau ngay dén han thuc
hién nghia vu do, thi mirc phat la
(Z) dong™".

Véi cach quy dinh nhu vi duy,
thi viéc bén di vay chim tra ng
va 1di vay thi s& bi phat. Phat
vi pham hop déng 13 mdt trong
nhiing binh thirc ché tii do vi
pham hop ddng, theo d6 bén vi
pham hop déng phai tra cho bén
bi vi pham hop ddng mot khoan
tién nhét dinh do phap luat quy



dinh hodc do cic bén thoa thuén
trén co s& phap luft, nhim kip
thai diéu chinh va bo vé& quyén
lgi ciia cac bén trong cac quan hé
hop ddng hop tic thuong mai.
Ludt Throng mai nim 2005 quy
dinh vé phat vi pham nhir sau:
“Phat vi pham la viéc bén bi vi
pham yéu cdu bén vi pham trg
mét khoan tién phat do vi pham
hop dong néu trong hop dong c6
théa thugn™°, BLDS nam 2015
quy dinh “Phat vi phagm la sy
thoa thudn gifta cac bén trong
hop déng, theo doé bén vi pham
nghia vy phai nop mdt khoan
tién cho bén bi vi pham”. Cac
quy dinh nay cho thdy, diéu kién
ap dyng phat vi pham la: Hop
dbng phai 6 hiéu luc, cé hanh vi
vi pham hop déng, cé thoa thuan
ap dung phat vi pham,

Nhu vy, phat vi pham la mdt
ndi dung cua hop dong nén céc
thda thudn nhét thiét phai duoc
ghi cy thé trong hop dong dé tam
co s& gidi quyét cho cac bén sau
nay; va do cac bén thoa thuin
trong ndi dung trong hop ddng.
Hién nay, theo quy dinh coa
BLDS nam 2015 vé muc phat vi
pham dugce ap dung cho céc quan
h¢ dan su thi mirc phat vi pham
do cic bén tu thoa thuin®, theo
d6 mire phat vi pham c6 thé rit
cao hoic thé‘ip, tuy thuge vao su
théa thudn cia cac bén trong hop
ddng?'. Tuy nhién, ndu quan hé
hop dong chiu sw diéu chinh ciia
Luat Throng mai ndm 2005, tirc
la cic quan hé thurong mai “Hoeat
dong thwong mai la hoat dong
nhém muc dich sinh loi, bao gém
mua bdan hang hoa, cung ung
dich vu, dau ne, xic tién thwong
mai va cac hoat déng rhdm muc
dich sinh loi khdc’™, thi diéu
khoin vé& phat vi pham s& ap
dung mic phat vi pham tdi da 1a
8%% .

Nhu vay, véi cach quy dinh s tién phat cy thé cho céc 1an phat vi
pham (X dong Y déng, Z dong) va nhidu lan phat, thi ¢6 thé din dén
kha niing s0 tin phat vi pham vugt qua mirc quy dinh 8% phan nghia
vu hop déng bj vi pham. Pay 13 mot diéu khoan c6 kha nang tao ra
nhitng nghia vu phdp ly déng phat vurgt qua gidi han quy dinh phap
ludt ma bén di vay co thé khong nhan biét duge khi giao két, thyre hién
hop ddng, hoiic ngay ca khi vi pham nghia vy va thyc hién déng phat.

4. Danh gia rii ro ddi v6i viéc bén di vay chi tra cac khoan phi khéc
lién quan dén khoén vay tin dung tiéu diing

Nha kinh té hoc Geraint G. Howells, I. Ramsay cho ring, Nha nurdc
can thiép vao 1ai suat vay cila ¢ac TCTD cé thé khéng dat droc muc
dich bdo vé bén yéu thé khi cac td chie nay gia tAng cac mirc phi khac
lién quan t6i giao dich vay hodc dat ra nhitng bién phip thit chat tin
dung, han ché su tiép can khodn vay cha bén vay?. Trén thuc tién,
mét s cong ty tai chinh da dat thém cdc khoan phi khac dbi voi bén
di vay trong céc hgp déng cho vay tiéu ding. Mt trong nhitng khoan
phi khac c6 thé phét sinh trong hop ddng cho vay ticu dung la phi tra
ng trudce han. Phi tra ng trede han duoc xac dinh bflng mdt ty 18 phan
trim cia sb ng goc con lai tai thei diém trd ng trude han, néu khach
hang tra ng trirée ky han phai trd cho cac TCTD.

Pay 1a mot vi du vé phi trd ng trude han duge quy dinh trong cac
hop dbng cho vay tiéu dung: “Bén vay thanh toan day di khoan tra
hang thang ciia ky c6 yéu céu tré ng truce han va cdc khoan thanh
toan khdc phdt sinh tinh dén ngay tra no tricoe han, cong () voi 56
tién goc con lai tinh tu ky tra no nep rheo ky <6 yéu cau tra ng trudc
han va cong (%) phi tra no trude han. Néu Bén vay khéng dong y voi
$6 tién phi trd no trude han, Bén vay ;Jhm tra toan b Idi vay cho toan
bo thai gian vay con lai theo quy dinh cua BLDS hién hani’™,

Tai khoan 2 Piéu 470 BLDS niam 2015 va Diéy 18 Théng tu sé
39/2016/TT-NHNN ngay 30/12/2016 ciia Théng dbc Ngan hang Nha
nude quy dinh vé hoat dong cho vay coa cac TCTD, chi nhanh ngéan
hang nude ngoai d6i voi khach hang, phap ludt cho phép cac bén duoc
tinh phi khi bén vay trd ng trude han trong hop ddng vay, 14i suét phi
tra ng tnrde han s& do hai bén ty théa thudn. Thuc chét, day dugce coi
13 khoan tién phat khi bén vay thue hién khong dung nghia vu cla
minh (tra treée han), 1am tdn that loi nhudn ma dang 1& TCTD nhén
duge néu bén vay tra ding han. Tham khao mot s khodn phi tra trude
han, tinh theo ty 1& phan tram trén tdng s6 no chura tra cia mot sé cong
ty tai chinh nhwr trong Bang 1:

Bang 1: Muc phi trd trirde han tai mdt s cong ty tai chinh?®

Cong ty Home . . Mirae .
i chinh Credit Fe Credit | HD Saison Asset Shinhan
5- 1-3%tié
Phitra | MOatUN oo hoan  [eskhoan L oT 3% tien
N theo hgp déng e , . |s6tiéntra ng |ng gbc tra
trudchan | vayconigi  |vayconlai R .
tin dung trudc han trudc han

Ngoai khoan phi tra trude han, bén vay con phai chiu thém cac
khodan phi khac nhu phi céng ching, phi giao tai li§u, phi cung cip
ban sao hop ddng, phi phat hanh thu xac nhan khoan vay... Néu cdng
gdp ca véi phi tra trwede han thi tdng sé phi ma ngudi vay ¢ thé chju
1a kha lon.
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Viéc quy dinh cho phép cic bén
tur do thoa thudn vé mic Vi suét
tra trude han 1a chua phi hop, vi
thyc 1& phia TCTD ¢6 thé ap mirc
phi cao. Lién hé cach tiép can cia
phép lugt Nhat Ban toi quy dinh
v€ phi trong hop dong vay, thi tai
Piéu 3 Pao luat Han ché 1ai sudt
{Interest Rate Restriction Act
No. 100 of 1954) quy dinh ring:
“Bit ke mon tién nao khdc ngoai
ng goc, dit 1 phén thuong, phr
gidm gid, phi hoa héng, phi kiém
tra, hodc dwoi cac tén khace, chi
no nhén dwoe lién quan dén mén
e cho vay, déu duwoe tinh la lGi
sudt; mién I viée nay sé khbng
ap dung @i voi cac chi phi nhir
chi phi giao két hop déng va thirc
hién hop déng™™?.

Theo cac quy dinh nay, cdc
khoan phi s& nim trong phén lai
suft ma bén vay phdi tra, theo
do6, phap luat hi¢n hanh ciia Nhat
Bén dang ditng vé phia nguai di
vay nhdm ngin chan tinh trang
céc cong ty tai chinh tinh nhidu
loai phi v&i s6 tién lén cho khach
hang caa ho.

Hién nay, cac cong ty tai chinh
tai Viét Nam dugc cho phép tu
lam cha cac khoan phi l1én guan
t6i hop ddng vay va ho thyc
hién theo hudng tich rdi cic loai
phi va 13i sudt. Pay 1 rii ro bat
loi cho ngudi di vay tiéu dung,
khi ngoai vigc trd ng va lai cla
khoan vay, nguoi di vay ti€u
dung con phai tra thém cac loai
phi khéc lién quan dén khoan
vay bén canh cAc chi phi giao két
hop ddng. Néu Viét Nam tiép cén
vin dé vé cac loai phi vay trong
tur nhur ¢cia Nhat Ban, béng cach
coi cac khoan phi khac 1ién quan
dén khoan vay (phi tra ng trude
han, phi kiém tra...) 14 mdt phin
clia 131 suat ma bén vay phdi trd
sau d6 dua ra 13i suét tran chung
{ap dung ca phi va 1ai) thi s€ han
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ché duge tinh trang cc cong ty
tai chinh dua ra cic nure phi cao,
dong thoi dua ra cdc han mic
nhit dinh dbi voi cac bén trong
hop ddng cho vay tidu ding dé
giiup ngudi di vay xac dinh duge
rd 86 tién tdi da ma minh phai bo
ra trong giao dich vay nay.

5. Danh gia rii ro doi véi viéc
tham gia bao hiém khoan vay
tiéu dung

Nghién ctru cac giao dich vay
tiéu dung hién nay, hau hét nguai
di vay phdi trd thém mét khodn
bao hiém dbi véi khoan vay va
hop déng bao hiém khoan vay
duge xem nhu 14 mét phén trong
hop ddng cho vay tiéu ding.
Xem xét chon miu Ban Diéu
khoan Diéu kién Cho vay® cua
Coéng ty tai chinh Trach nhigm
hiru han mét thanh vién Ngan
hang Viét Nam Thinh vugng
(VPB FC) duge xem la mot phin
khong tich r&i Hop déng tin
dung duge ky gitta VPB FC va
Bén di vay, d& dang nhén thdy
cac diéu khoan lién quan dén bao
hiém khodn vay tiéu dung:

“Bao hiém duw ng tin dung ca
nhan (“Béo hiém”) cé nghia la
logi hinh bdo hiém cho khoan
vay cia Khach hang tai VPB FC,
do Céng 1y Béo hiém cung cap”.

“Phi Bdo hiém: la s6 tién phi
Khdch hang phdi thanh toan cho
Céng ty béo hiém cung cap dich
vu bao hitm di ne tin dung cd
nhdn theo quy dinh ctia Céng ty
bdo hiém. VPB FC sé cho Khach
hang vay tién dé thanh todn Phi
Bdo hiém va Phi Béo hiém dupc
VPB FC dai dign Khach hang
thanh todn cho Cong ty bdo hiém
cung cap dich vu béo hiém du
ne tin dung”. Trén thuc té, khi
ngudi di vay mudn vay X dong,
thi nguoi di vay duoge gidl ngin
1a (X déng - phi bao hiém).

“Pham vi ciha bdo hiém trong
thoi han bao hiém, Céng ty bdo
hiém sé chi ird khoan du no goc
con lai tai ngay phat sinh S kién
bgo hiém va khoan 1di phat sinh
te ngay tra lai gan nhdt theo lich
bhiéu trd ng dén ngay phdt sink
S kién bao hiém ngogdi trie:

a. Cac khoan wa ng vay hang
thdng va 1ai cong don phdi tra
theo lich biéu trd ng trude ngay
phat sinh Sir kién bdo hiém ma
Ngwoi dirge bao hiém khong tra;

b. Bat ky cdc khodn phat phét
sinh, theo quy dinh ciia hop dong
nay do viéc khdng tra no cua
Nguoi diwge bao hiém cho Ngudi
thu hwong cho cdc s kién bao
hiém sau ddy xdy ra néu khéng
thude diém logi triv:

- Ngieoi diwge bdo hiém tir
vong;

- Nguéi dwoc bao hiém bi
thirong 1t toarn bo vinh vién;

- Nguoi duoc bdo hiém bi mat
tich.”

Cac bén tham gia vao quan hé
bao hidm du ng tin dung c4 nhan
gbm Céng ty bao hiém, Bén mua
bao hiém (dong thoi 1d ngudi
duge bao hiém): La khach hang
vay tiéu ding va Dai 1y bao hiém
(d6ng thoi 1a ngudi thy hudng),
VPB FC.

Ngoai tr cach la ngudi thy
huéng lgi ich bao hiém, cong ty
tai chinh con la dai ly bao hiém,
cbng ty tai chinh s& nhan thém
médt khoan hoa hdng dai ly bao
hiém tir Cong ty bao hiém ddi
v&i hop ddng bao hiém dir ng
tin dung c4 nhin. V& ban chit,
khoan hoa héng dai ly bao hiém
duoc trich tir khoan phi bao hidm
ma ngudi vay ti€u dung phai tra
cho hop ddng bao hiém du ng tin
dung ¢4 nhan dinh kém theo hop
ddng vay tiéu ding. Nhu vay,
cbng ty tai chinh nhén thém duoc



lo1 ich khi ngudi di vay mua béo
hiém tin dung khoan vay.

Khi ngudi vay mudn vay X
déng, thi thuc té durge giai ngan
14 (X déng - phi bao hiém), nhiéu
truong hop bén di vay khoéng
mudn tham gia bao hiém cho
khoan vay tiéu dung, nhung cling
danh phai mua béo hiém tin dung
khoan vay dé dugc vay tin dung,
Kho#n phi bio hiém thuong duoc
céc ¢ong ty tai chinh tu déng cho
vao danh muc bang phi, thim chi
tir d@ong tinh phi nay khi bén vay
tham gia khoan vay. Hiu qua la
nhiéu khach hang di vay than
phién khi bj 1am khé nhu kéo dai
qua trinh giai ngin khoan vay
cho khach hang, hoidic cho vay
vGi 13i sudt cao hon mac di phia
bén cho vay cho rang minh chi
gidi thidu cac san phim bao hidm
16i khich hang chir khéng hé
ép ho”,

Tai Uc, trong mot phan quyét
clia Téa an Lién bang Uc vao
ngay 19/02/2015, bén cho vay (u
¥ ban bao hiém cho bén vay, Toa
an d4 tuyén mic phat cao nhit
1,1 triéu @6 la Uc do vi pham
didu 12CB Dao luit Uy ban
Diu tr va Ching khoén Uc nam
2001 (Australian Securities And
Investments Commission Act
2001)* di v6i hanh vi ban bao
hiém cho khach hang mét cach
vO luong tdm (unconscionable
conduct) ca hai cdng ty tai chinh
The Cash Store Pty Ltd (TCS) va
Assistive Finance Australia Pty
Ltd (AFA) trong vy an’.

Trong vu an nay, khi cho khach
hang vay, TCS déng thoi ban kém
hop dong bao hidm khoan vay
duoe gidi thigu la mdt phuong
an bdo dam trd ng. Nhe thé TCS
kiém dwroc 1,3 triéu d6 la Uc phi
tiép thi, phin phéi va hoa hdng
trong téng doanh thu bao hiém
la 2,28 trigu d6 la Uc. Toa cho

ring viéc ban bao hiém. nhu thé
14 hanh vi v6 lwong tdm, vi khach
hang chi vay voi thoi han rét ngéin
va goi bdo hiém hoan toan vé ich
cho nhitng ngudi thit nghiép.
Toa cling hru ¥ ring cong ty
da khuyén khich nhan vién ban
bao hiém ma khong gidi thich rd
rang, chi tiét vé hop ddng bao
hiém cho khéch hang. cac khéch
hang duoc thong bio ring mét
phuong 4n bao dam trd ng di
duoe sip xép cho ho va viée ban
béo hiém nhu théng bao rang day
l1a mdt phwong an bao dam tra no
va khach hang chép thuan bét ké
khach hang khéng thuc sir ¢in
hoéc chi vay trong mot khoang
thoi gian rdt ngan. Ngoai ra, toa
an cling két luin rang cong ty tai
chinh da khéng thé dua ra danh
gid 50 bd gdm céc yéu ciu hop ly
vé tinh hinh tai chinh caa khach
hang bao gém cac khoan chi phi
¢b dinh, chi phi bién ddi va cac
khoan ng khac, & mire thu nhép
t6i thiéu va cac khoan thanh toén
tién thué hoc thé chip.

Theo Piéu 3 Théng tu lién
tich s&6 86/2014/TTLT-BTC-
NHNNVN  ngay  02/7/2014
hudng dan hoat déng dai Iy bao
hiém cita TCTD, chi nhanh ngan
hang nudc ngoai cho doanh
nghiép bao hiém nhéan tho, céc
TCTD chi dudi vai trd cung cip
théng in vé cic khoan phi bio
hiém va giéi thidu t6i nguoi
vay, viéc mua bao hiém khoan
vay phu thudc vao lya chon cia
bén vay mdt cach ty nguyén.
Khuén khd phap luat coa nuéce
ta vin chua dé cap t6i ché tai 4p
dung khi bén cho vay la TCTD
tw y bin bao hiém cho ngudi
vay ma khong theo nhu ciu ctia
khach hang.

Do dd, trong thoi gian téi, cac
nha 1dm ludt cén hoan thién céc
ché tai xir phat hanh vi tir ¥ ban

bdo hiém cta cic TCTD. Theo -
do, Viét Nam ¢6 thé tham khao
quan diém cta Ue va quy dinh
nghia vy cha cdc TCTD phai cung
cap ddy du théng tin san phim
bao hiém khoan vay, khéng duoc
ap dat viéc mua béo hiém khodn
vay d6i voi bén di vay va cic
ché tai xir phat hanh vi vi pham.
Théng qua viée bd sung cdc ché
tai x1r phat s& giup cho thi truong
ban bao hiém khoan vay trd nén
lanh manh hon, ¢é du sy rin de
dé bao vé quyén loi hop phap cla
ngudi di vay tin dung tiéu ding.

Tém lai, hop déng cho vay
tiéu ding 1& hop ddng theo miu,
do do, trude khi ap dung cac hop
ddng vay vén ca nhin, cac cong
ty tai chinh phdi dang ky va dugce
co quan bao vé nguoi tiéu dung
0 trung uvong hodc dia phuong
chép nhin méi duge ap dung
ky két v&i nguai tiéu dung. Mic
du quy dinh dang ky mau hop
déng c6 thé gitp cic co quan
bdo v& nguoi tiéu ding kiém
soal tot hon cac mhu hop ddng
vay von ca nhén ciia cac cong ly
tdi chinh, cic TCTD nhung vin
con tiém an cac diéu khoan bit
loi cho ngudi tiéu dung hodc cac
dieu khoan ¢ kha nang vi pham
quy dinh phap luit bao vé ngudi
tiéu dung, cac quy dinh phap luit
khac.

Dé bao vé quyén lgi clia minh,
khi ¢6 nhu ciu vay tién, ngudi
tidu dung cin luu y trwde khi ky
hop dong nén tham khéo cac hinh
thire tin dung {ai cde ngén hang,
cac cOng ty tai chinh, va lua chon
cac TCTD ¢6 uy tin. Ngudi tiéu
dung phai doc thét k¥ hodc yéu
cau nhan vién tr vin lam rd noi
dung hop ddng, cac didu khoan
hay diéu kién giao dich chung
cua khoan vay, dic biét luu y
cac diéu khoan vé& 13i suét, thai
han va phuong thirc tra no, cach
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tinh tién phat. Ngudi tiéu ding
ciing nén ¢in trong khi cung cip
cic thong tin ca nhan cua minh
cho nhan vién cia céc cong ty
tai chinh hay bén mdi gidi cung
cép dich vy hd trg khoan vay tiéu
ding. Trong qud trinh thye hign
hgp ddng, cé nhitng vén @é chua
duge lam 13 hoic gidi quyét,
ngudi tiéu dung cin phén 4nh téi
bén thir ba (cdc Hi¢p héi bao v¢
quyén lgi ngudi tiéu ding, cac
S& Cong thuong trén|dia ban
hogc Cuc Quan ly canh tranh) dé
duge tur vin, h trg kip thdim
n

! Khodn 16 Dibu 4 Ludt Cde TCTD 2010.

*Difu 9 Nghi dinh s& 39/2014/ND-CP ngoy
07/5/2014 cda Chinh pho vé hogt ddng cla
cong ty idi chinh v cdng ty cho thué tdi chinh
thi: cdng ty 18 chinh duge cho vay, bao g
¢d cho vay trd gdp, cho vay tidu ding khi ddp
ting ady du cde didu kign quy dinh tal Diéu 5
Nghi dinh 56 39/2014/ND-CE 1)

tKhodn 1 Didu 3 Thong tu s6 432016/TT-
NHNN ngdy 30/12/2016 cua Théng d8c Ngdn
hang Nha nutc quy dinh cho vay tidu ding
cua cong ty 14l chinh. i

4 Héng Anh, Co hoi tdng 8¢ cho vay
tdi chinh tidu dung, Bdo Nhin ddn ngdy
25/3/2021, hnips//nhandanva/nhan-dink/
co-hoi-tang-toc-cho-vay-tai-chinh-tieu-
dung-639674/, truy cdp ngay 20/7/2021.

$HEng Anh, Bdo Nhdn dédn dign i, Tidd.

¢ Ngdy 207872015, Thu tudng Chinh phu 48
ky Quyét dinh s6 35/2015/QD-TTg vé viée st
d8i, b8 sung Quyst dinh 6 02/2012/0D-TTg,
trong a5, b6 sung dich v vay vin ¢d nhiin
{nhdm myc dich tidu ding) vio Danh muyc
héng héa, dich vy thist yéu phdi ding ky hop
dbéng theo mdu, didu kidn gioo dich chung,

Dby 406 BLDS ndirn 2015 vE Didu kign glao
dich chung trong glao k&t hop d6ng thi “Didu
kign givo dich chung I nhimg didu khodn
8n dinh do mgt bén cong b d¢ dp dyng
chung cho bén duge dé nghj giao k&t hop
dbng; nu bén dupc 08 nghi chdp nhdn giao
k& hop ddng thi coi nhu chép nhdn cde didu
khodn nody” H ]

$Khodn 2 Didu 7. Ap dung phdp ludt vé 1),
iai sudt trang hgp déng tin dung: 2. Khi gidi
quydt tranh chép hgp dbng tin dyng, Tda dn
dp dyng quy dinh cia Ludt Cde TCTD, vdn bdn
quy pham phdp ludt quy dinh chi tigi, hudng
d?r’: dp dyng Ludt Cde TCTD &€ gidi quydt mo
khbng dp dung quy dinh vé gkii han Ioi sudi
cua BLDS ndm 2005, BLDS ndm 2015 J& xdc
dinh 13i, 131 sudL. [}

*The bank, Sosdnh ial sudivay tidudiing cd
nhdn tof cde ngdn héng’, https#/thebankvn/
vay-tin-chap/hinh-thuc-vay/vay-tieu-dung-
ca-nhan-2.htmi, truy cfp ngdy 20772021,

LG sudt vay titu ding ¢d qud caol,
httpsttfecredit comnstaichinh/loi-suat-voy-
tieu-dung-co-qua-cae/ n

"l divay tidudingcaongdinguing. hiips//
thanhnlenyvn/tai-chinh-kinh-doanh/lai-vay-
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tiev-dung-cao-ngai-nguong-1063426.htmi,
touy ¢dp ngdy 20/7/2021.

2 Didy 468 BLDS ndm 2015 : "1, Lai sudt
vay do cdc bén thda thudn: Tridng hop cde
bén co thoa thudn v8 18i sudt thi 1ai sudt theo
thdo thudn khdng duge vugt qud 20%/ndm
cla khodn tién vay, trir tning hep ludt khdc
¢6 1idn quan quy dinf khdc, Cdn cur tinh hinh
thiee i8va theo dé xudi cta Chinh phil, Uy ban
Thuing wy Qubc hi quyét dinh didu chinh
e idi sudt ndl 1rén v bdo cdo Qubc hii igi
ky hop gdn nhdt”

o8y 201 BY ludt Hinh sy ndm 2015 sua
asi, b8 sung ndm 2017 quy dinh vé T81 cho
vay I6i ndng trong gigo dich ddn sy "Nguoi
ndo trong giao dich din sy ma cho vay vdi idi
sudt gdp 05 idn tré 1én coa mue 181 sudt cao
nhdt quy dinh trong BLDS, thu lgi bdt chinh
tir 30000000 déng aén dudi 100.000.000
déng hodc da bj xit phat vi phgm hanh chinh
vé hinh vi ndy hogc dé bi ké dn vé :o:'ndg.
chua duge xda dn tich ma ¢con vi phorm, thi b
phat tién tr $0.000.000 ddng ¢én 200.000.000
déng hodc phat cdi tgo khdng giam git dén
03 ndm_

M Maimbo, Samuel Munzele; Henriquez
Gaflegos, Cloudia Algjandra, Interest
Rate Caps around the World : Still Popular,
but @ Blunt Instrument; Policy Research
Working Paper; No, 7070. World Bank Group,
Washington, DC, 2014. Bai nghién cdu 0
thé tham khdo igi: htips//openknowledge.
worldbank.org/handle/ 10986720494,

s Geraint G.Howells, Thomas Withelmsson,
Handbook of Research on Intemnational
Consumertaw; 2% ed, (2018}, Nxb. Edward
Flgar, bdn sdch €6 the tham khdo tai: hitpsy/
bitly.corm.vnv/pbdezg.

% Asic Focus, Japans new consumer
finance low, 2/2007, https/Awww.irbsforg/
bonking/hles/AsioFocus-Feb07 pdf, wuy cép

2077272021,

YOgo fudt Bdo v nguti vay lidu ding
ndm 2009 cua Ut - Navional Consumer Credit
Proecrion Act 2009, httpsZiwwwilegisiation.
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