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1. An l~, ap d\lng an I~ o· m(}t sfi nu·o·c tren 
th~ gio·i hi~n nay 

-An I~ o· Anh 
Xet v~ lich st'r, h<)c thuydt "Stare 

Decisis "1 ra dcri g~n v6'i cong lao cua 
Hoang d~ Henry II (1154-1189). Ong da 
cir cac thftm phan tu Toa an Hoang gia t?i 
Westminster di giai quy€t cac tranh ch~p & 
dia phucmg. Sau m6i Vl,I xet Xlr, cac thftm 
phan quay tr& v~ Westminster va cung nhau 

thao lu~n v~ nhfrng Vl,I an ma hQ da xet XU. 
Cac phan quy6t nay OUQ'C h~ th6ng h6a, sau 
nay, cac th~m phan bi rang bu9c b&i nhfrng 
'phan quy~t c6 lien quan cua cac th~m phan 
khac trong qua k.hu. Tu d6 hinh thanh nen 
nguyen tic hai V\l vi~c v&i cac tinh ti8t cbinh 
tuong tv nhu nhau se duc;»c xet XU nhu nhau2• 

An 1~ do toa an 410 ra trong qua trinh 
xet Xlr, nen an ]~ CO mf>i lien h~ m~t thi~t 
v&i thfim phan. An l~ duqc t~o ra trong 

I. Stare decicis la mot hQc thuyet (the doctrine), m{>t nguyen tlic phap ly (legal principle) Ti6ng la tinh c6 
nghTa la th~m phan bj rang bu(ic b6i nhfrng phin quy6t da c6 tnr&c d6 (to stand in lhc-things-that-have-been
decided). 

2. Douglas E. Edlin, Common law theory, Cambridge Uni versity Press, 2007, p. 3. 
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da xet XU. 
lg h6a, sau 
boi nhllng 
thim phan 
thanh nen 

b ti€t chinh 
nhunhau2

• 

s qua trinh 
~ m~t thi~t 
o ra trong 

ng la tinh c6 
.t-have-been-

nhung tinh hu6ng b~t thuong va phai mang 
tinh m&i, tt'.rc la quy tAc duqc xac I?p trong 
an I~ chua t6n t~i tnr&c d6. Ngoai ra an l~ 
con c6 tinh J~p l?i, tinh b~t bu()c khi tr& 
thanh khuon m~u dS giai quy€t cac V\l vi~c 
tuong tv3. 

0 Anh, an l~ OUQ'C pbat tri8rr tren CO' s& 
so sanh v6i ti~n J ~ (Analogy in case law) 
la vi~c so sanh v&i phan quy~t da duqc ap 
dl,lng tm&c d6. So sanh v&i tiSn I~ khong 
chi bao ham vi~c so sanh si;r gi6ng nhau, ma 
con ca vi~c chi ra Sl,l' khac nhau. Th§m phan 
se tim ra nhfrng tieu chi kh~ng dtnh sµ k.hac 
bi~t gifra V1,l vi~c da duqc giai quy~t tru&c 
d6 v&i V1,l vi~c hi~n ~i. Tren ccr so d6, th§m 
phan c6 th~ tu ch6i ap d\mg quy ilic phap 
ly CUa V1,l vi~c trnac d6 VOi V\l Vi~C hi~n t~i. 

6 Anh c6 hai each ti~p c?n khac nhau 
v€ an l~, do la ti~p c~n theo chiSu <l9c va ti€p 
c?n theo chi@u ngang4

• Ti~p c?n an I ~ theo 
chi~u dQc (vertical precedent) c6 nghTa Ia 
cac toa an dp du6i pbai tucin thu cac phan 
quy€t cua toa an dp tren trong vi~c ra phan 
quy€t CUa minh;5 ti€p c?n an l~ theo chi€u 
ngang (horizontal precedent) c6 nghia la toa 
an phai tuan theo nhfrng phan quy€t tru&c 
d6 clia minh6. 

Trong h~ thBng phap lu?t Common 
Law, an l~ Ja ngu6n Ju?t quan trQng nh§t. 
Tuy nhien, vi~c ap d\lng ngu6n an I~ dn 
dµa tren hai y~u td: Phan tich bdi canh cua 
an l~ so v&i V1,l vi~c c!n giai quy€t va vi~c 
tim ki€m ly do d~ quy~t djnh. Khi ap d\mg 

,.. ,,./ ~ 
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an l~, thftm phan dn can cfr vao "can cfr cua 
phan quy~t'' (holding/Ratio decidendi), rue 
lab<) ph~n g6m nhfrng nh~n djnh quan trQng 
d€ di d~n k€t lu?n, chU' khong phai la ph§n 
binh lu?n ci1a th~m phan (Obiter dictum). 

Hi~n nay iJ Anh, an l~ theo truyeo 
th6ng vfin la ngu6n lu~t cht'.1 y~u, t6n t~i ben 
c~nh lu~t thanh van va cac ngu6n lu?t khac. 
v6 phap ly (de jure ), lu?t thanh van duqc U'll 

tien ap d\,lng khi CO S\f mau thuan giua an l~ 
va lu?t thanh van, nhung xet tren phu-o-ng 
<li~n thvc t~ <de facto), cac thAm phan tuon 
tim each d~ ap di,mg an I~. Ben c~nh d6, n&u 
so sanh v6i chinh ljch su cua nu6c Anh, 
nghia V\l tuan theo an )~ hi~n nay cii.ng m€m 
deo, linh ho~t hon nhi~u, nh~m d~t duqc 
ffi\JC tieu quan trQng nh~t Ja bao V~ Cong ly. 
Theo Tuyen b6 ngay 26/7/ J 966, Thuqng 
ngh.i vi~n kh~ng dinh vi~c tu ch6i tuan theo 
an I~ c6 th€ OUQ'C ti~n hanh n~u "vi?c tuan 
theo cac an I? m9t each cung nh&c c6 thd 

duy tri nhung bdt c6ng trong m9t v1,1 vi?c 
C'?/ thJ va CO th~ can tr(y Sil phat tridn thich 
acing cua phap lu(zt"7

. 

-An I~ o·My 
My la m()t qu6c gia lien bang, c6 Hi€n 

phap thanh van; do v~y, h~ th6ng phap lu?t, 
M th6ng toa an ding c6 nhiSu di~m khac 
bi~t v&i mr6'c Anh. Vai tro cua hQc thuy~t 
Stare Decisis 6 Anh k.h~t khe hcrn & My. 0 
My, ket qua xet xu m9t V\J vi~c c6 th~ dµa 
tren chinh sach chung nhi€u han la dva vao 

3. Thomas Lundmark, Charting the Divide Bet\veen Conunon and Civil Law, Oxford University Press, 2012, p. 181. 

4. Paul Brand, Joshua Getzler, Judges and Judging in the History of the Common Law and Civil Law, 
Cambridge University Press, 20 12, p.15 1. 

5. Kmiec Keenan, The Origin and Current Meanings of "Judicial Activism", California Law Review (2004). 

6. Douglas E. Edlin, Common law theory, Cambridge University Press, 2007, p.73-74. 

7. Nguyen van Ti6ng Anh: "Their Lordshi ps nevertheless recognise that too rigid adherence to precedent may 
lead to injustice in a particular case and also unduly restrict the proper development of the law. They propose 
therefore, to modify their present practice and, while treating former decisions of this house as normally 
binding, Lo depart from a previous decision when it appears right to do so". 
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an I~. Tri~t ly xet XU cua toa an thay a6i theo 
quan di8m ca nhan cua nguoi th~m phan v6 
v~n 08 dang gia[ quy~t va (y thcti di8m giai 
quy€t V\l vi~c8. 

Trong V\l Vasquez ki~n Hillety (Vasquez 
vs. Hillery) nam 19869, Toa an t6i cao da 
dua ra quan di~m cua mlnh ve Stare Decisis 
nhu sau: "Stare Decisis tq,o ra S'll chinh trf!,·c 
cua chinh quyJn h<;lp hi~n cua chung ta, ca 
tren phucmg dif,n hinh thii·c va phuong di?n 
tfn!c chdt "10• An I~ giup cho tea an r~t nhiau; 
b&i le, cac tea an khi phai giai quy€t cac \"1 
vi~c sau se kh6ng phai mM nhiSu thoi gian 
di tim ki~m nhC'rng ca s& phap ly lien quan 
d€n V\l vi~c ttrang tt,r. Khong nhftng th~, cac 
an l~ cilng giup cho cac ben c6 th~ tim duqc 
each thuc giai quySt tranh ch~p ngoai tea 
an tren ca so· thuang lugng v&i nhau, giam 
ganh n~ng xet XU len toa an 11

• 

Trong V\l T6 chu:c bao v? c6ng don Hoa 
Ky (m9t 16 chu·c phi l<!i nhuqn) ki?n Uy ban 
bdu cu· lien bang (FEC/1, Toa an t6i cao lien 
bang da nh~n dinh rkg m\fC dich 16n nh~t 
CUa an J~ la ph1,1C Vl,l ly tu&ng hi~n phap -
phap quy@n. Trong truong hqp b~t thm:mg 
khi vi~c trung thanh v&i bit kY ti6n I~ C\f 
th8 nao ma gay thi~t h~i nhi€u hO'n thuc ct§y 
cho ly tu&ng hi€n phap thi chl'.mg ta phai 
s~n sang bai bo ho~c khong ap dµng an l~ 

d6. Toa an t6i cao lien bang giai thich: Khi 
nh~ thiy r~ng, an l~ c6 vfin ct~ sai s6t ho~c 
khong con phu hqp v6'i thlJC t€, toa an Se 
dung vi~c tuan theo an W3. Qua thO'i gian, 
c6 th€ thfiy r~ng cac phan quy€t lien quan 
dSn Hi~n phap so v&i phan quy€t cua toa an 
troag nhfrng lTnh vµc khac it tuan theo cac 
an l~ nhk 

N~u nhir 6· Anh xuit hi~n "Equity 
Law", thi i:J My xuit hi~n chu nghia men 
thi.rc (Realism) d~ giai quy~t nhfrng tru0ug 
hqp ma Common Law khong dua ra duqc 
phuang an giru quy~t thuyst phµc cho 
nhung v~n ct6 phap ly m&i phat sinh. Nam 
1881, Oliver Wendell Homes (1841-1935), 
nguO'i mng giu vj tri Chanh an Toa an t6i 
cao Hoa Ky, da n6i r~ng doi s6ng cua lu~t 
khong phai la logic, ma la kinh nghi~m 14 va 
cac nguyen tic chung khong quy€t dinh cac 
V\f vi~c C\J th~ 1 5 . Homes cho r~ng S\l' thay 
ct6i thong lu?t la rn9t qua trinh kham pha, 
phat hi~n (discovery), hon la S\I Sang t<;l.O 

(creation). Th§m phan khong lam lu~t, ma 
chi tuyen b6 cai gila lu~t16 • Olivef.WendelJ 
Homes cho rAng trong vi~c tranh bi~n tru&c 
Toa thi di~u quan tn;mg khong phai la logic 
ma "cai gi anh hu6ng d~n th€ gi&i quan cua 
thfun phan", 17 la "nhfrng gl Toa an c6 th~ se 

8. Nguy~n Qu8c Hoan (Chu bien), Giao trinh Lu~t s~ saoh, Nxb. COng an nhan dan, Ha N()i, 2015, tr. 298. 

9. Vasquez v. Hillery, 474 U.S. 254 (1986). 

10. Vasquez vs. Hillery, 474 U.S. 254 (1986), at 266. 

11. Trong vv vi¢c Hilton v. South Carolina Public. Railway Commission, 502 U.S. 197, at 202 ( l991): Tuan 
theo an l~ thuc d!y St! b€n vfrng, tlnh c6 th~ tien li?u va t6n tr<;mg th§m quyen xet Xlr cua Toa an. (Nguyen van: 
"Adherence to precedent promotes stability, predictability, and respect for judicial authority."). 

12. Citizens United v. FEC, 558 U.S. 310 (2010). 

13. Xem: Citizens United v. FEC, 558 U.S.310 (2010), at 378. 

14. Holmes, 0.W. (1881), The Common Law, Boston, p.1. 

15. Lochnervs.NewYork, 1905, 198U.S. 45. 

16. R.W.M Dias ( 1985), Jurisprudence, p.151. 

17. Holmes, 0.W. (1897), The Path of the law, Havard Law Review, 10, 457-478. 
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(1991): Tuan 
(Nguyen van: 

thvc thi tren thl!C t€" (courts are likely to 
do in fact) 18 • Holmes cho r~ng lu~t khong 
la lirng tren b~u trcri, ma n6 phai duqc xac 
djnh -bing each quy chi~u t&i nhfrng gl ma 
cac toa an th~t Sl,1' n6i ring no la nhtr th819

. 

Theo chu nghTa hi~n th1,rc, lu~t phan 
anh cac yeu t6 lich SU, xa hQi, van h6a, 
chinh trj, kinh t@, tam ly va d~c bi¢t la hanh 
vi cua ca nhan ngucJi thfim phan. Chinh di~u 
nay dfin d8n v i¢c cac thfim phan khac nhau 
v6i mvc dich, n~n tang ki€n thuc khac nhau, 
nhan sinh quan khac nhau se quyet dinh cac 
V\l vi¢c mot each khac nhau va S\I khac nhau 
d6 khong c6 nghia r~ng th~m phan nay la 
dung, con thclm phan kia thi sai. 

Roscoe Pound (1870-1964), tac gia 
clia cu6n "Xa h9i h9c phap lu~t" xu~t ban 
nam 1912, cho r~ng, "lu~t c6 tinh hi~n thvc 
cua n6, rue la lu~t di tU dcri sang va quay 
tro l~i ph\.lc Y\J dcri s6ng'>2°. Trong vi~c giai 
quySt cac tinh bu6ng thvc t8, cac phLrang 
phap chu y~u cua chu nghia hi9n tht,rc nay 
CO tinh tb1,l'C t~ Va ma, C\l th~ 00 )a nhfrng 
doi hoi nhlI I) phai lu6n xem xet ml,lC tieu 
cua lu~t c6 phu hop v&i dai sang xa h(>i [n~n 
tang chinh tri, kinh t€, xa h9i] hay khong? 
C6 phu hqp v&i lqi fch cua cac ben lien 
quan hay khong? va 3) c6 hu6n g t&i cong 
bing, binh d!ng hay kh6ng? Khi xem xet 
m9t v1,1 vi~c phap ly C\l th€ phat sinh tren 
thvc t8, th~m phan se xem xet du6·i nhi€u 
g6c d9 k.hac nhau, trong d6 c6 chinh sach 
xet XU cua toa an, lgi ich cua cac ben li en 
quan, lqi ich xa h(>i, lqi ich kinh te, d~o due 
xa h()i V.V ... Sau khi xem xet mot each toan 
di9n nhung hu6ng tiSp c~n nay, thftm phan 
se can nh~c dua ra phan quy~t. Phan quySt 
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nay c6 gia tri nhu m()t quy t~c pbap ly m&i 
(a new rule), t~o ra ti€n l~ t6t cho xa hoi . 

Vi dl_.l, nam 1896, Toa an t6i cao Hoa 
Ky, trong phan quySt Plessy vs. Ferguson, 21 

neu chung nao cac di~u ki9n, ca so v~t ch§t 
danh cho ngt.roi da den va nguoi da tr~ng 
nhu nhau thi di~u d6 la binh d~ng, khong 
c6 sv phan bi~t d6i xu. Phan quy~t nay 
thiSt l~p nguyen tic "chia tach nhung binh 
d~ng" (Seperate but Equal), y mu6n n6i khi 
c6 sv chia tach giil'a ngmn da mau va da 
tr~ng nhLrng n6u dam bao m9i di~u ki¢n ca 
s6 v~t chfit nhu nhau thi vftn Ia blnh d~ng. 
Vao cu6i nhfrng nam 1950, Hi9p h9i vi 
s\r ti~n b9 ct1a nguc»i da mau da d§u tranh 
cho quy~n blnh dhg cua nhung nguoi da 
mau khi theo dubi, Ung h9 V\J ki~n n6i tiSng 
Oliver Brown vs. H9i a6ng giao dtfC Topeka, 
Kansas22. Vao nam 1951, phan quySt nay 
tra thanh phan quy~t lam thay d6i nguyen 
t[c chia tach nhung binh ding. Khi con gai 
cua Oliver Brown bi tu ch6i dang ky vao 
trn0ng ti€u hoc cua Topeka, nai chi g6m 
c6 nhC'rng hoc sinh da tr~ng. Oliver Brown 
da khai ki~n H9i dbng giao dvc Topeka vi 
da c6 sv phan bi~t d6i xu. Brown da phan 
tich vi~c chia tach thanh cac trm:mg danh 
cho tre em da den va cac trucmg danh cho 
tre em da mau la khong binh d~ng, va sv 
chia tach nay vi ph?m Tu chinh thfr 14 trong 
Hien phap Hoa Ky, trong d6 neu ro khong 
m9t ti€u bang nao c6 th€ tu ch6i obi v&i 
b~t kY nguai nao sv bao v~ binh d~ng clia 
lu?t phap trong cac phan quy~t cua Toa an. 
Trong phan quy8t ngay 17/5/1954, th§m 
phan Warren da tuyen b6 trong linh VIJC 

giao d\lc thi nguyen t[c "chia tach nhung 

18. Holmes, 0.W. (1897), The Path of the law, llavard Law Review, 10, 46 l . 

19. Raymond Wacks, Tri~t hQc phap Ju~t (Ph{lm Ki6u Tung dich), Nxb. Tri Thl'.rc, Ha N<)i, 2006, tr. l 70. 

20. Pound_, R. (J 909), Liberty of contract, The Yale Law Journal, 18, 454-487. 

21 . Plessy vs. Ferguson, 163 U.S. 537 (1896). 

22. Brown vs. Board of Education of Topeka, 347 U.S. 483 (1954). 
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binh cting" khong c6 ca s& d~ ap di,mg. Cac 
nguyen don trong tnrcmg hqp nay da bi tu&c 
doq.t quy~n duqc bao v~ binh d~ng theo Tu 
chinh thu 14 Hi€n phap Hoa Ky23. Tu day, 
chung ta c6 th~ nh~n thfry, phan quy~t cua 
Toa an chiu S\l' tac d()ng, anh huong 16n ru· 
phia xa h9i. Trong nhi~u truerng hgp, phan 
quy€t d6 c6 th~ lam thay ct6i ca nhfrng nh~n 
thuc da cu, da t6i theri, khong con phl'.1 h9p 
v&i b6i canh xa h9i hi~n tq.i. 

- An I~ fr Phap 
Bibu 5 B9 lu~t Dan S\l' Phap 180424 

quy dinh: "Cdm thdm phan ban hanh cac 
quy cijnh mang tfnh lqp phap hay lqp quy 

CO hi¢,u f~tC ap d'l;lng chung cho cac V~ vi¢c 
ma minh xet xu"25 • Tuy nhien, Bi€u 4 cua 
B9 lu~t nay quy dinh thim phan c6 nghia 
\f\l phai xet Xlr k~ Ca trong truang hqp phap 
lu~t khong quy djnh ho~c quy d!nh khong 
ro rang v~ v~n ct€ ma minh dang thµ ly26. 

f)~ lfrp 16 h6ng phap lu~t va tuan theo f)i~u 
4 nay, an l~ c1a tr& thanh m()t trong nhfrng 
ngu6n dia phap lu~t cua Phap. 

An 1~ c6 m9t vai tro dt l&n trong vi~c 
kh~C phl,lC Sl,r khi~m khuy~t Cua phap }u~t, 
d~c bi~t trong lTnh vvc phap lu~t hanh 
chinh. C6 th~ n6i rhg, an I~ hanh chinh 
la. ngu6n quy phq.m chu y€u cua phap 
lu~t hanh chinh cua C9ng hoa Phap27. Rit 

nhibu ch€ djnh quan tr9ng trong phap lu~t 
hanh chfnh hi~n nay cua O)ng hoa Phap c6 
ngu6n g6c tu an l~, vi dµ nhu cac ch@ djnh 
v€ trach nhi~m cua ca quan hanh chinh, 
ch~ dinh v~ hqp d6ng hanh chinh, ch@ dinh 
v@ khai thac, quan ly cong san, ch@ dinh v€ 
khi@u ki~n hanh chinh ... Cac ch~ djnh nay 
hi~n nay v~n dang c6 hi~u Ive ap d1,rng28. 

B6i v&i linh v~rc dan sv, trong nhi€u V\l 
vi~c, cac thAm phan Phap da Slr dvng m9t 
quy tic d~o due de tranh vi~c phai ap di,mg 
m9t quy dinh lu~t qua cling nh~c. f)i€u 544 
B9 lu~t Dan sv Phap29 djnh nghia v~ quy€n 
tai san mQt each tuy~t d6i: "Chu s6' hilu c6 
quy~n thµ huo11g Va Slr dl)ng V~t ffiQt each 
tuy~t d6i nhfrt, mi6n la khong vi phq.m cac 
di~u cfim cua lu?t ho~c cua cac van ban phap 
quy". Tren thgc t€, nhi~u chu s& hfru da 
v?n d\lng quy djnh nay m9t each tuy~t d6i 
nhung v6i ml)c tieu xiu, vi d\l: san tu0ng 
cua minh mau den d~ ngan anh sang vao nha 
hang x6m; d1,mg 6ng kh6i gia r~t to nhfun 
h1'.Jng h€t ngu6n nu&c khong cho hang x6m 
su dl,lng.v.v .. Tom l~i, day la hanh vi.khong 
nhfun mang l~i l<;Yi ich nao cho minh ma chi 
nhfun th6a man vi~c chai xiu hang x6m. 

Cac hanh vi nay n~u can cu vao quy 
d!nh t~.i Di€u 544 B9 lu~t Dan S!J thi hoan 
toan duqc phep. Nhung du&i tu duy phap ly 

23. Brown v. Board of Education of Topeka, 347 U.S. 483 (1954), at 495. 

24. The Code Napoleon or The French Civil Code (literally translated from the ori'ginal and official edition, 
published at Paris in 1804), The Lawbook Exchange, Ltd, Clark, New Jersey, 2004. · 

25. Nguyen van: "The Judges are forbidden to pronounce, by way of general and legislative determination, on 
the causes submitted to them. " 

26. Nguyen van: "The Judges who shall refuse to determine under pretext of the silence, obscurity, or 
insufficiency of the law, shall be liable to be proceeded against as guilty of a refusal of justice". 

27. Thvc t~, cac phan quy8t cua Toa hanh chinh Phap duqc cong b6 cong khai du&i d~ng di?n tu, cho nen du 
khong coi an J ~ la ngu6n chinh thU'c, nhtrng vi~c cong b6 cong khai cac ban an da duqc thl,fc hi?n tu nhfrng nam 
1984 (http://www.legifrance.gouv.fr). Xem them: B6 Yan B\li, Ti~p thu kinh nghi?m tu Pbap va Th\IY ST trong 
phap di~n h6a cac v~n d~ an I~, T\lp chi Nghien c(ru l~p phap, S6 20, Thang 10/20 14, tr. 58-59. 

28. Xem: Tr~n Bue San, H? th6ng an I? cua Cc)ng hoa Phap, T\lp chi Toa an, S6 3/2006. 

29. Nguyen van: "Property is the right of enjoying and disposing of things in the most absolute manner, 
provided they are not used in a way prohibited by the laws or statutes". 
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CUa th~m phan tht vi~c ap d\lllg di€u Ju?t nay 
m<)t each th~n tlly se d~n d€n nhiing h?u 
qua thi€u cong bing. Bm v?y, ly thuy~t v6 
l?m .quy€n da ra doi3°. Ly thuy€t nay du011g 
nhu chua ovng mau thu~: m<)t m~t cho dmg 
m()t ng11ai c6 quy~n nhung m~t khac l?i 
cfing cho r~ng hQ kh6ng c6 quy6n d6. Cung 
nhu th~, vi~c ap dvng ly thuy6t nay dful d€n 
suy lu?n dng th~m phan da can ct'.r vao cac 
quy t~c d?o due, coi tn;mg quy t~c dl;lo ch'.rc 
hon la dieu lu?t. Trong th€ kY XX, vi~c ap 
dvng ly thuy€t ll;lm quy~n da tr& nen rit ph6 
bi6n (y cac t6a an, con duqc mo· n)ng: can 
cu ap d\}ng n6 khong chi dva tren l?p lu~n 
Ia hanh vi khong mang le;ti lqi ich gi cho chu 
s& hfru hay vi~c lam t6n hl;li a€n hang x6m, 
ma t6a an con can nh~c d€n vi¢c chu s& hOu 
c6 d<;it duqc m1,1c tieu hqp phap vai ft t6n h?i 
cho lang gieng khong; ho~c SO sanh SlJ tU'O'ng 
xfrng gifra lqi ich cua chu sa hfru va Sl,l' bit }qi 
cho cac d6i tu()'Tlg lien quan31 • 

- An I~ o· Due 
Khoan I f)i~u3 l Lu~tToaanHi~nphap 

C()ng hoa lien bang (CHLB) f)i'.rc nam 199332 

quy djnh: "Cac quydt ajnh cua Toa an Hi~n 
phap CHLB Due c6 hi¢u hrc b&t bu(Jc v6·i 
cac co· quan cua chinh quyJn lien bang va 
cac tidu bang cung nhir tdt ca nhung toa an 
va cac CO' quan n ha nu6·c khac". 33 Toa an 
Hi€n phap CHLB Di'.rc c6 vi tri r~t c.l~c bi~t. 
Cac quy€t dinh cua Toa an Hi€n phap lien 
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bang co hi~u h;rc cao hon lu~t lien bang, trU: 
Hi~n phap. f)ay la m()t c.l~c tmng ca ban khi 
d~ c~p tai vai tro cua an I~ trong h~ th6ng 
phap lu~t nu&c f)(rc hi~n nay. 

Cung gi6ng nhu a Phap, 6 Due khong 
c6 bit ky quy dinh nae trong Hi~n phap hay 
van ban phap lu~t c1,1 th€ thira nh~n an l~ la 
ngucSn phap lu~t34 • Tuy nhien, a f)(rc c6 m()t 
thu?t ngfr phap ly duqc su dt,mg ph6 bi~n 
la Rechtsfortbildung, c6 nghTa la SlJ phat 
ttien phap lu~t Ctla toa an.35 Phan quy€t cua 
toa an (Gerichtsentscheidungen) duqc Slr 
d\lllg troac tien de giai thich m()t thu?t ngli' 
hay quy ph?m ma con c6 nhibu each hi~u 
khac nhau, chua th6ng nh§.t36• Ben qmh 
do, toa an con <iu9·c trao quy€n xfr ly tinh 
hu6ng khong c6 lu~t di€u chinh ( ohne eine 
gesetzliche Grundlage/praeter legem) ho~c 
phat tri~n m9t quy t~c phap ly m&i di nguqc 
1~1 ](yj van cua lu?t v€ m~t hlnh thl'.rc (gegen 
den Gesetzeswortlaut/contra legem) do b61 
canh thµc tiSn xa h9i da thay d6i. Ngoai ra, 
Rechtsfortbildung con bao g6m ca tnrong 
hqp toa an thi€t l~p m9t nguyen ilic phap lu~t 
m&i ( eine neue Rechtsregel) phu hqp v6'i 
nhi~m V\l, dinh hu&ng xet XU cua tOa an37. 
Rechtsfortbildung nay khong mau thu§n vai 
nguyen ilic quy dinh t?i Di~u l Hi~n phap 
Due: Ca quan tu phap phai chiu rang bu()c 
b&i Hi€n phap va lu?t. 

30. Nguyen l Joang Anh, Tu duy phap ly trong hai h~ tb6ng phap lu~t l&n tren th~ gi6i, in trong: Nguy~n Minh Tu~n, 
Nguy6n Hoang Anh (B6ng chu bien), Giao trinh Tu duy phap ly, Nxb. B:;ti h9c Qu6c gia Ha N()i, 2020, tr. 31 S. 

31. NguySn Hoang Anh, Tu duy phap ly trong hai h9 thbng phap lu~t l&n tren th~ gi&i, in trong: Sdd, tr. 3 16. 

32. Lu~t Toa an Hi~n phap lien bang (Bundesvcrfassungsgerichtsgesetz), cong bb ngay 11/8/1993 (BGBJ. 
l S. 1473). 

33. Nguyen van: '·Die Entscheidungcn des Bundesverfassungsgerichts binden die Verfassw1gsorgane des 
Bundes und der Lander sowie alle Gerichte und Behorden." 

34. Beaucampffreder, Methoden und Technik der Rechtsanwendung, 3. Auftage, 2015, Rn. 266 

35. Hans-Rudolf Horn: Richter versus Gesetzgeber. Entwicklungslinien richterlicher Verfassungskontrolle 
in unterschicdlichcn Rechtssystemen. In: Jahrbuch des offentlichen Rechts der Gegenwart. NF SS, 2007, 
s. 275-302. 

36. Karl Larcnz: Methodenlehre der Rechtswissenschaft, 6., neu bearb. Auflage, Berlin/Heidelberg 1991, S. 367 ff. 

37. Reinhold Zippelius: Juristische Mcthodcnlehre, 11. Aufiage 2012, §§ 11 11; 121 c. 
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Vi d1,1 1: Toa an XU ly tinh hu6ng khong 
co lu(li didu chinh (ohne eine gesetzliche 
Grundlagelpraeter legem). 

B¢ lu~t Dan Sl)' f)uc nam 189638 quy 
dinh nghla V\l cua bit ky ai phai b6i thucmg, 
nsu ngucri ct6 lam hong tai san cua nguc)'i 
khac (khoan 1 Di€u 823). Tuy nhien, ph?JU 
vi bbi thtrcmg (ru di€u 249 d~n 252) l;;ii 
kbong chfra dµng quy dinh cho tru6ng hgp: 
Li~u m¢t nguoi c6 th@ kh&i ki~n yeu cfiu b6i 
thu(mg cho V~t, khi ma nguoi do khong Slr 
di.mg v~t dang bi hong trong thO'i gian sira 
chfra hay kb6ng? 

Toa an T6i cao lien bang da thi€t l~p 
m(>t nguyen t[c: Do kha nang sir d\mg cua 
v~t bi m~t di, do v?y phai b6i thucmg, nSu 
kha nang Slr dl,lng nay OUQ'C dung vao vi~c 

thuo·ng mq.i h6a (kommerzialisiert), nguoi 
chiSm hfru da xem v~t nay la c6ng Cl,l a@ 
giao dich. Ching hq.n, vi~c b6i thuong c6 
th€ du9·c ap d1,1ng d6i v&i chiSc xe 6 to 
trong thoi gian sua chi:i'a, n~u nguoi sua 
Chua Xe nay dung n6 vao 111\lC dich thu<Jng 
mq.i, khong duqc S\f d6ng y cua chu xe. Tuy 
nhien, quy t~c nay se khong duqc ap di,mg 
a6i voi tru0ng hqp sua chua m¢t chi Sc ao39. 

Vi dt,J 2: Toa an phat tridn m9t quy ttic 
phap ly m&i di ngiwc lc;1i l&i van cua lwJt vJ 
mr'jt hinh thu·c (gegen den Gesetzeswortlautl 
contra Jegem) do b6i canh th¥:C tiJn xii h9i 
aa thay aJi. 

Khoan 1 Di~u 253 B9 lu~t Dan sv 
Dfrc da lo~i tru vi~c b6i thu<mg th i~t hq.i do 
nhfrng thi~t bq.i ma khong phai la thi~t hq.i 

v~ tai san (Verrnogensschaden). Toa an t6i 
cao da quy~t dinh r~ng chu th6 ma gay thi~t 
hq.i n~g v~ quy€n nhan than cua ngucri khac 
thi phai bbi thuang, vi d1,1 nhu chu th€ khai 
thac mot each trai phap Ju~t hlnh anh, nh?t 
ky rieng tu ci1a nguO'i khac, khon~ duqc sv 
a6ng y cua nguai d6, thi pbai boi thtrO'ng 
v~t ch~t cho nguai d640

• 

Ro rang, trong tru6ng hgp nay, ttr ngfr 
trong lu?t la: khong b6i thuemg ct6i v&i 
tnrang hqp khong phai la thi~t hq.i v~ tai 
san (Yennogensschaden). Toa an pbat tri@n 
m()t quy t~c phap ly m6i di ngu·qc lq.i lcri 
van cua lu~t v6 m~t hinh thuc (gegen den 
Gesetzeswortlaut/contra legem) cua lu~t, 
do b6i canh thvc ti€n xa h()i da thay d6i, dn 
phai bao v~ quy€n nhan than cua chti th~ bi 
vi ph~m41 • 

Vi d\l 3: Toa an thidt 19,p m9t nguyen 
t6c phap lu!J,t mai (eine neue Rechtsregel) 
phit hop vo·i nhi?m V¥, djnh hu&ng xet XU 
ciia toa an. 

Theo phan quy€t cua Toa an Hi€n phap 
lien bang "BverfG", NJW, 1990, 563: Vi~c 
cong quy€n can thi~p vao linh Vl,l'C, dffi sfing 
rieng tu can ban (innersten Bereich privater 
Lebensgestaltung), dang thai hq.n ch~ 
nhfrng quy~n nay, n~u chi dva vao vi~c cho 
r~ng d~ bao v~ !qi ich c6ng c¢ng la chua du. 
N6i each khac, cong quy~n khong dmyc ap 
d1,mg nguyen ilic tuang xt'.rng trong linh V\!C, 

dai s6ng rieng tu can ban42
• 

Nguyen t~c binh d~ng duqc Toa an 
Due xem xet nhu la nguyen cic can ban khi 

38. B(> Ju~t Dan S\f Due (Biirgerlichcs Gcsetzbuch), vi@t tit la BGB, dugc >rghi vi~n (Reichstag) thong qua vao 
nam I 896 va c6 hi~u h,rc thi hanh tU 1/1/1900. 

39. Simon/Funk-Baker, Deutsche Rechtssprache, Ein Studien- und Arbeitsbuch mit Einflihrung in das deutsche 
Recht, 6. Autl., C.H.Beck, 2017, S. 24. 

40. BVerfGE 34, 269 (Soraya). Xcm them: Nigel Foster. Satish Sulc, Gcnnan Legal System and Laws, Oxford 
University Press, 2008, p. 63. 

41. Simon/Funk-Baker, Deutsche Rechtssprache, Ein Studien- und Arbeitsbuch mitEinfLihrung in das deutsche 
Recht, 6. Aufl.., C.H.Beck, 2017, S. 25. 

42. BverfG, NJW, 1990, 563. 
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phat tri~n pMp lu~t43 . Khac v&i Common 
law, phat triSn an I~ b~ng phucmg phap tu 

duy phap ly Analogy (so sanh tuang dcSng), 
Toa ·an Due n6i rieng va Toa an cac nu&c 
chau Au h,1c d!a n6i chung tuan thu nguyen 
t~c phan quySn, trong d6 coi tr9ng SlJ binh 
cting gifra cite chu thS phap ly. Phuong phap 
di~n d!ch phap ly (Subsumtion)44 dS giai 
quy~t v~n d€ phat sinh tren ca s& lu~t duqc 
ap dl,lng ph6 bi€n45. . 

2. M{>t s6 gqi mO' nh~m nang cao chftt 
ltrq·ng ap d\mg an I~ l:t Vi~t Nam hi~n nay 

Trang giai <Jo?n h9i nMp qubc t6, xay 
dt,mg nha nu&c phap quy€n a Yi~t Nam hi~n 
nay, vi~c xay dµng, phat tri~n an l~ mot 
each dcSng b9, M th6ng, khoa h9c c6 m9t y 
nghla r~t quan tr9ng. Tu kinh nghi~m xay 
dvng, phat triSn an I~ a mots6 qu6c gia tren 
th~ gi&i nhu phan tich 6 tren, chung toi rut 
ra m(>t s6 gqi mO- c6 th~ tham khao nh~m 
nang cao ch~t lm;mg ap d\.mg an l~ CJ nu6c 
ta nhu sau: 

Thu· nhdt, cdn thtfng nhdt each hidu v~ 
"an 1¢" va "tlnh hu6ng phap ly tuong ti!". 

An l~ ra d(ri d~ kh~c ph\lc tinh khai quat 
h6a cao va tinh khong th~ di.r doan h€t cac 
tinh hudng se xay ra trong tuong lai cua lu~t 
thanh van. Di@u d6 c6 nghia la an I~ duqc 
xay d1,tng va phat tri~n khi xfr ly nhfrng tlnh 
hu6ng bAt thu6ng, chua c6 lu~t di@u chinh 
ho~C c6 }u~t nhung thi€u C\l th~, fO rang, C~n 
phai giai thich, lam ro. Chinh vi v~y, toa an 
c~n phai duqc trao quy@n d~ XU ly ca nhfrng 
tinh hu6ng khong c6 lu~t di~u chinh, duo-c 
phat tri~n m9t quy t~c phap ly m6i di nguqc 
l~i lai van cua lu~t v€ m~t hinh thuc do bdi 
canh thvc ti~n xa h9i da thay dbi va duqc 
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thi~t l~p m(>t nguyen t~c phap lu~t mm phi.'.1 
hqp vO-i nhi ~m V\l, dinh hu&ng xet XU cua 
toa v6i ffi\IC tieu cao nbftt cua toa an la bao 
v~ cong ly. 

Ngoai ra, dS dam bao tfnh khach quan, 
khoa hQC, Vi~C xac djnh "tinh hutfng phap 
ly tuong tv" dn duqc ap dl;lng m9t each Cl,l 

th€, ch~t che va c6 sv hu6ng d~n dn thi~t. 
D6 ap dt,.mg duqc nguyen t~c nay, th5.m phan 
phai xac dinh duqc dau la "tinh ti§t chinh" 
va th~ nao la "tucrng ti/'. 

Thie hai, vi?c xay d1:tng an l? cdn dam 
bao tinh M th6ng, cdn phat tridn an l~ thanh 
3 lo9i_ad ap d11ng, ai gi!.d thich lu{lt va ban 
an mdu. 

Qua qua trinh xet Xlr, sfJ lliqng an l~ Se 
ngay cang gia tang, dS d€ dang cho vi~c tim 
ki€m thl ngay tt'r dfiu phai c6 sv s~p x~p va 
luu tru· mot each khoa h9c cac ban an. C6 
dt nhi~u each as h~ th6ng l:;ii cac ban an 19 
)UU trfr theo thai gian xet Xlr, theo dp toa, 
theo lo~i v1,1 vi~c. An l~ dn dugc phat tri~n 
theo gia trj thanh: An l~ dS ap d1,mg, an I~ d~ 
giai thich lu~t, va cac ban an miu d6 thftm 
phan c6 the tham k.hao. 

Thu ba, a6i m<Yi c6ng tac tlao t(IO thdm 
phan ad ming cao chdt lu(111g ciia an I?. 

D€ c6 dugc nhllng an I~ c6 gia tri thi 
doi hoi cac thftm phan pMi tht,rc S\l' c6 trlnh 
d9 cao, c6 kha nang phan tich, danh gia va 
dua ra cac phan quy€t c6 ch~t luqng t6t, tu 
d6 m&i c6 th€ xay dvng nen cac an I~ c6 
ch~t luqng. f)~ d~t duqc di~u nay, ck d6i 
mm cong tac dao t~o, xay dt,mg m9t mo hinh 
dao t~o thfuu phan thfch hqp, bao darn cac 
thfun phan c6 trlnh d:o chuyen m6n, nghi9p 
Vl,.l dap {rng yeu du cua Cong CUOC cai each 
tu phap a nu&c ta hi~n nay . 

43. Reinhold Zippelius: Rechtsphilosophie, 6. Autlage, § 18 II. 

44. Phuong phap di~n dich phap ly (Subsumtion) hay con gQi Ia phuong phap NSSS g6m 4 giai do~: l) tlm ra 
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