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1. Tinh hinh sir dung co ché gidi quyét
tranh chip ciia WTO

Nam 2020, khi WTO tron 25 nam ra
doi va phat trién, Tong gidm déc WTO
khang dinh: “Trong mdt phan tu thé ky
qua, WTO d3 gitp thay doi quan hé kinh té

qubc t6”. That vay, WTO ra doi da mang lai
nhiéu gié tri kinh t& cho tat ca céc qudc gia
thanh vién' va tao ra mt sy ung hd vé chu
nghia thuong mai da phuong. Dé co thé
duy tri dugc cac thoa thudn thuong mai va
sy can béng hop ly giira quyén va nghia vy

1. K& tir naim 1995, gié tr ddng d6 la cuia thuong mai thé gidi da tang gin gép bbn lan, trong khi khéi luong thuong
mai thé gidi thye su da tang gap 2.7 lan; thué quan trung binh da giam gan mét nira, tir 10,5% dén 6,4%; Xem thém,
Alan Wolff. The WTO and the Future of the Global Trading System, speech at the Council on Foreign Relations,
October 13, 2019, < speech at the Council on Foreign Relations, October 15, 2019>, truy cap ngay 19/12/2020.
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cua céac thanh vién, co ché giai quyét tranh
chip cia WTO déng mot vai trd cbt 16i va
thiét yéu ddi v6i hiéu qua hoat dong cua
WTO. Trong cac phuong thirc giai quyét
tranh chap thwong mai quic té, WTO duoc
xem |a mét co ché tich cuc nht véi 595 vy
tranh chap dugc dua ra va hon 350 phan
quyét duge ban hanh?. Viéc cac qudc gia
thanh vién tin tuong va st dung réng rii
co ché giai quyét tranh chip cia WTO da
phan 4nh su thanh cong cla co ché nay so
voi nhimg co ché giai quyét tranh chip
quéc té khéc®,

- Xét ¢ goc dp quy trinh gidi quyét
tranh chip

Co ché giai quyét tranh chép cua
WTO duoc quy dinh tai Thoa thuidn ghi
nhén vé cic quy tic va thu tuc didu chinh
viéc gidi quyét tranh chép (Understanding
on rules and procedures governing the
settlement of dispute — 'DSU). Theo do,
tranh chap gilra cac quoc gia thanh vién
WTO muén giai quyét boi Ban Héi thim
(Panel) va Co quan Phiic thim (AB) thi
céc bén phai tién hanh thi tuc tham van®.
Dén thang 11/2020, trong tit ca 595 vu
tranh chip tai WTO thi 100% cac vu tranh

chip c6 yéu cau tham vén’; trong do, c6 51
thanh vién WTO da yéu cau tham vén it
nhit mot tranh chap va 60 thanh vién da tra
161 tham van trong it nhit mot tranh chép,
88 thanh vién da tham gia voi tu cach la
bén thir ba trong qué trinh tham van hoic
trong qua trinh giai quyét tranh chép cua
WTO®. Trong truong hgp cac bén tranh
chép thuc hién khong thanh cong bucrc
tham vén thi mgt bén ¢é quyén yéu ciu
thanh lap Panel dé tiép tuc cac bude giai
quyét tranh chip tiép theo’. Trong khudn
kho cdc tranh chdp tai WTO, ¢6 60% tranh
chap di trai qua bude thanh lap Panel, voi
349 tranh chap, trong d6 ¢6 261 tranh chip
dd duge Co quan giai quyét tranh chép
(Dispute Settlement Body — DSB) thanh
lap Panel, 195 bao cdo cua Panel da duoc
thong qua va tro thanh phan quyét cua
DSB (chiém 66% tranh chap). Tiép do, khi
céc bén tranh chap khong dong ¥ v6i bao
cdo cua Panel thi ¢6 thé khang cdo dé AB
xem xét theo Piéu 17 DSU. Theo do, co
137 thong bao khang cao dwoc giri téi AB
va 122 bao cado cua AB dugc thong qua va
tr& thanh phan quyét cudi cung cia DSBS
Péay ciling 1a mdét trong nhitng thanh tuu

2. 86 liéu cac vy tranh chip duge WTO, https://www.wto.org/english/tratop_e/dispu_e/dispu_e.htm, truy cép
ngay 19/12/2020.

3. Toa an Hinh sy qude 1é ton tai khoang 15 nam, chi glal quyét 27 vu tranh chép vi dua ra sdu phéan quyét.
Toa 4n Qudc té vé Luat Bién giai quyét 25 vu tranh chdp. Xem thém: https://www.icc-cpi.int/about, truy cép
ngay 19/12/2020.

4. Diéu 4.2 DSU.

5. Theo Bao cdo 5.6 ligu ciia WTO, tir 1/1/1995 — 31/12/2018 ¢6 tong 573 yéu cau tham vén da dugc tién hanh,
cong voi 11 yéu cau tham van nam 2019 va 02 yéu cau tham van nam 2020, Xem https://www.wto.org/english/
tratop_e/dispu_e/dispustats _e.htm; https:/www.wto.org/english/tratop_e/dispu_e/dispu_current_status_e.htm, truy
cdp ngay 20/12/2020.

6. https://www.wto.org/english/tratop_e/dispu_e/dispustats_e.htm, truy cip ngay 20/12/2020.

7. Diéu 6 DSU.

8. Chiém 40% tong tranh chip c6 yéu ciu thanh Iap Ban hoi thim. Theo Béo cdo s6 liéu ciia WTO tir 1/1/1995 -
30/4/2020, https://www.wto.org/english/tratop_e/dispu_e/dispustats_e.htm, truy cap ngay 20/12/2020.
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cua co ché giai quyét tranh chap cia WTO
1995 so véi GATT 1947°. Ngoai co ché
giai quyét tranh chép tai WTO théng qua
DSB, DSU ciing cho phép céc bén cé thé
sit dyng céc phwong thire giai quyét tranh
chép khac nhu Trong tai (Diéu 25 DSU) va
Hoa giai (Piéu 5 DSU). Céc phuong thirc
nay chiém ty 1& kha nho trong cac tranh
chap tai WTO, khi chi ¢6 1 vy tranh chap
duoc giai quyét theo thi tuc Trong tai; 3 vu
tranh chip dugc giai quyét (nim 2002,
2009) bang phuong thirc Hoa giai va thién
chi'”. Ngoai ra, trong téng s6 595 vu tranh
chap duoc dua ra trudec WTO thi ¢ 118 vu
tranh chdp da dwgc tu hai bén giai quyét
hodic bén vi pham c6 thé rit bo bién phap
vi pham''.

- Xét & goc dp cdc quic gia cu the va
nhém cdc quoc gia si dung co ché gidi
quyét tranh chip tich cwe nhat

Hoa Ky Ia thanh vién st dung co ché

giai quyét tranh chip ciia WTO nhiéu nhat
(434 vy), Lién minh chiu Au (EU) ding tha
hai (396 vu), tiép d6 1a Nhat Ban (254 vy),
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Trung Qubc (244 vu), An Do (218 wvu),
Canada (217 wvu), Brazil (196 vu), Han
Quédc (167 vu), Mexico (146 vu)' Trong
da s6 cac vu tranh chép, cac quéc gia tham
gia voi tu cach bén thir ba; Hoa Ky va EU
tham gia voi tu cdch nguyén don va bi don
chiém ty 16 tranh chap 16n nhét. Diéu nay
ciing dé hiéu khi Hoa Ky va EU déu Ia hai
chii thé ¢ ty trong thwong mai 16n trén thé
gii®; trong do, Hoa Ky 1a quoc gia nhap
sidu 16n nhit trén thé gioi.

Trong sb thanh vién WTO, céc quéc
gia phat trién, dang phat trién 1a nhitng chi
thé sir dung tich cuc nhat co ché giai quyét
tranh chap cia WTO véi tu cach 1 ngudi
khdi xudng céc giai doan khac nhau nhu:
tha tuc tham vén, yéu cau thanh lap Panel,
bao cdo cua Panel va AB. Cu thé, céc quéc
gia phat trién chiém 25% tbng s6 cac thanh
vién WTO nhung chiém 57% yéu cau tham
vén, 56,7% yéu ciu thanh lap Panel, 58,5%
bao cao Panel va 62,7% béao cdo AB. Cac
nuée dang phat trién chiém khoang 53%
s6 thanh vién WTO nhung chiém 42,7%

9. Hiép dinh chung vé thué quan vi thuong mai 1947.

10. For a complete list of the numbers of dispute by stage in the proceedings, on a yearly basic, https:/www.
wto.org/english/tratop_e/dispu_e/dispustats_e.htm, truy cép ngay 20/12/2020.

11. Nhur trén.

12. Hoa Ky da tham gia téng 434 vy tranh chép, trong d6 124 vu tranh chip véi tu cach nguyén don, 155 vu
tranh chip véi tu cach bi don va 155 vu tranh chip véi tr cach 1a bén thir ba. EU d tham gia tong 396 vu tranh
chép. trong d6 ¢6 104 vu véi tu cich nguyén don, 87 vu tranh chép véi tu cach bi don va 205 vu tranh chép
Ja bén thir ba. Nhat Ban da tham gia tong 254 vu tranh chap, trong d6 c¢é 27 vu véi tr cich nguyén don, 16 vu
tranh chip v6i tu céch bi don va 211 vu tranh chép Ia bén thir ba. Trung Quée da tham gia tong 244 vu tranh
chip, trong d6 ¢6 21 vu véi tu cach nguyen don, 44 vy tranh chap voi tu cach bi don va 179 vu tranh chap
12 bén thit ba. An D§, da tham gia tong 218 vu tranh chip, trong d6 cé 24 vu véi tu cach nguyén don, 32 vu
tranh chdp véi tr céch bi don va 162 vu tranh chép 12 bén thir ba. Canada da tham gia tong 217 vy tranh chép,
trong do c6 40 vu véi tu ciach nguyén don, 23 vu tranh chrip v6i tu cdch bi don va 154 vu tranh chéap 1a bén
thir ba. Brazil da tham gia téng 196 vu tranh chip, trong d6 ¢6 33 vu véi tu cach nguyén don, 16 vy tranh chap
v&i tir cach bi don va 147 vy tranh chip la bén thir ba. Han Quéc da tham gia tdng 167 vy tranh chip, trong
d6 ¢6 21 vu voi tu-cach nguyén don, 19 vu tranh chép vai tu cach bi don va 127 vu tranh chép 1a bén thi ba.
Mexico da tham gia tong 146 vy tranh chdp, trong dé c¢6 25 vu véi tu cdch nguyén don, 15 vu tranh chép véi
tur cach bi don va 106 vy tranh chip la bén thir ba. Xem thém: https://www.wto.org/english/tratop_e/dispu_e/
dispu_by' country e.htm, truy cfip ngay 22/12/2020,

13, https://ec.europa.eu/trade/policy/countries-and-regions/countries/united-states/, truy cap ngay 22/12/2020.
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yéu cau tham vén, 43,3% yéu cau thanh lap
Panel, 41,5% béo cao Panel va 37,3% bao
c4o AB'. Su khéng can ximg 16n nhit 12
céc thanh vién kém phét trién chiém khoang
22% tat ca cac quoc gia thanh vién WTO,
nhung chi chiém khoang 0,17% yéu ciu
tham vén va 0% yéu cu thanh lap Panel,
bdo cao Panel va AB, miac du ty trong
thuong mai ciia cic nude kém phat trién
chiém 0.5%, cao hon nhiéu so véi ty 1&
tham gia gidi quyét tranh chap tai WTO',

- Xét ¢ goc dp thwe thi phdn quyét
cia DSB

Theo théng ké cua WTO cé 38 yéu
cau thu tuc trong tai theo Diéu 21.3 vé
viéc xac dinh khoang thoi gian hop Iy dé
thyc thi phan quyét ciia DSB, 36" yéu cau
“compliance panel” theo tha tuc tai Piéu
21.5 va 43 yéu cdu xem xét mirc d6 tra diia
theo Diéu 22.6 khi bén thua kién khong
dong y vé mirc d6 tam hoan thi hanh cac
nhuong bd ma bén thé‘ing kién dua ra'’. Ba
thii tuc nay c6 thé danh gia mic dd thuc
thi phén quyét ciia DSB clia céc bén tranh
chép; theo do, sau khi ¢é phan quyét cia
DSB, bén thua ki¢n phai gui cho DSB
vé du dinh cia minh vé viée thuc thi cac
khuyén nghi va phan quyét ciia DSB va vé
nguyén tic cac bén s& phai tuan thu phén
quyét ctia DSB ngay lap tirc. Tuy nhién,

DSB cho phép cac bén tranh chip c6 thé .

thue thi phan quyét trong mét khoang thoi
gian hop 1y**. Tiép d6, khi mot bén tranh
chép da thuc thi phan quyét ciia DSB nhung
nguyén don cho rang, nhitng bién phap nay
la khong thoa dang hoac khéng phu hop
voi cac nghia vu khéc trong cac hiép dinh -
¢6 lién quan thi nguyén don cé thé yéu cau
thu tuc “Compliance Panel” do chinh Panel
ban didu xem xét theo diéu 21.5. Néu bén
thua kién van khong thuc hién cic bién
phap khuyén nghi ctia DSB, sau khi hét
khodang thoi gian hop 1y, nguyén don c6 thé
yéu cdu ap dung céc bién phép boi thuong
va tam hodn thi hanh cac nhugng b theo
Diéu 22 DSU. Ba thu tuc ndy ciing duogce
xem la nhing thi tuc ¢6 thé tri hoan viéc
thuc thi phan quyét clia DSB. Boi 18, co ché
giai quyét tranh chép tai WTO khéng ton tai
yéu cau bat budc bén vi pham nghia vu cua
WTO phai bdi thuong bang mot bién phap
tai chinh cho bén thing kién vé nhitng ton
that ma ho dang phai ganh chiu®. Thu tuc
boi thuong quy dinh tai Diéu 22.1 DSU la
mot thu tuc tam thoi, ty nguyén va-doi hoi
su thoa thudn cua 2 bén tranh chép. Sur tri
hodn thyre thi ddy du phan quyét ctia DSB
c6 thé mang lai lgi ich cho bén vi pham ca
vé chinh tri hay kinh té va nguoc lai bén
¢ loi ich bi xdm pham thi tiép tuc chiu ton
that cho dén khi bén vi pham tudn thu day
di khuyén nghi ctia DSB.

14. Arie Reich, The effectiveness of the WTO dispute settlementsystem: A statistical analysis, Department of
Law, European University Institute, EUI Working Paper LAW 2017/11, p.17.

15. Arie Reich, The effectiveness of the WTO dispute settlementsystem: A statistical analysis, Department of
Law, European University Institute, EUI Working Paper LAW 2017/11, p. 17.

16. 36 yéu cau “compliance panels” tir 1995 — 2016, Xem thém: Arie Reich, The effectiveness of the WTO
dispute settlement system: A statistical analysis, Department of Law, European University Institute, EUI

Working Paper LAW 2017/11, p. 5.

17. https://www.wto.org/english/tratop e/dispu_e/dispustats_e.htm., truy cap ngay 20/5/2020.

18. Khoan 3 Diéu 21 DSU.

19. Arie Reich, The effectiveness of the WTO dispute setilementsystem: A statistical analysis. Department of
Law, European University Institute, EUT Working Paper LAW 2017/11, pp. 16-17.
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2. Thach thire ciia co' ché giai quyét tranh
chép thwong mai quéc té cia WTO

Mic du ¢6 nhimg thanh tuu déng Kké,
nhung sau 26 nim 4p dung, co ché giai
quyét tranh chdp ctia WTO dang gip phai
nhig thach thic sau day:

Thir nhat, thoi gian giai quyét tranh
chdp cang ngay cang kéo dai so véi quy
dinh tai DSU. '

Su thanh cong clia mot co ché giai
quyét tranh chip c6 thé duge danh gia
théng qua tién d6 giai quyét tranh chip.
Pay la mét trong nhimg yéu cau thiét yéu
dbi v6i hiéu qua giai quyét tranh chép cia
WTO. Can cir vao quy dinh cua DSU, thot
gian dé tién hanh tat ca céc budc giai quyét
tranh chﬁp ciia WTO (tir tha tuc tham véan
dau tién dén khi DSB théng qua bdo cdo
Panel) khoang tir 12 dén 15 thing (trong

truomg hop ¢6 khang cdo thi thoi gian co-

thé kéo dai tir 15 dén 19 thang). Tuy nhién,
thure tién giai quyét tranh chdp cho théy, cac
tranh chip tai WTO da khéng thé duge giai
quyét trong khung thoi gian ciia DSU. Cu
thé, giai doan 1995 — 1999, thoi gian trung
binh tir khi ¢6 yéu cau tham vén dén khi bao
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cao dugc thong qua la 705,89 ngay (23.21
thang); giai doan 2007 -2011 1a 851,34 ngay
(28 thang).2* Ké tir ndm 2011, tinh hinh giai
quyét tranh chip kéo dai dang tiép tyc dién
ra va sy chdm tré ngay cang dai khi trung
binh thoi gian giai quyét tranh chéap 1a 33,83
thang?". Su cham tré xay ra ¢ tat ca cac giai
doan tir sau khi tham vén khéng thanh cong
dén thoi diém DSB ra quyét dinh thanh lap
Panel. Sau khi Panel dugc thanh lap, viéc ra
bao cdo cua Panel cting khong ding thoi han
quy dinh caa DSU%; thu tuc khéng cdo va
dua ra bao cao cua AB* cling vugt quéa 90
ngay theo quy dinh; giai doan 2012 — 2017,
thoi gian trung binh dé AB dua ra duoc béo
c4o 1a 133 ngay. Su chim tré trong qua trinh
giai quyét tranh chdp cia WTO c¢6 thé xuat
phat tir hai 1y do: (i) Su gia ting s6 luogng,
quy mé va mire do phirc tap ctia tranh chap
va (i) Ban thu ky han ché v& ngudn luc ludt
sur giau kinh nghiém®,

Thir hai, Hoa Ky phan doi viéc bo
nhiém thanh vién Co quan phiic tham.

O thoi diém hién tai, co ché giai quyét
tranh chip ctia WTO dang phai d6i mit v6i
nhiing thach thuc chua timg cé trong lich

20. Arie Reich, The effectiveness of the WTO dispute settlementsystem. A statistical analysis, Department of
Law, European University Institute, EUl Working Paper LAW 2017/11, p. 22.

21. Nam 2013 ¢6 20 yéu cau tham van va tinh dén nim 2017 thi méi chi ¢6 8 bao cdo cua Panel va 7 yéu ciu
khang cao dugce dua ra.

22. Piéu 12.8 DSU quy dinh Ban Hgi thim c6 6 thang dé dua ra bio co cudi cing va khéng ¢6 trudng hop nao,
s& vuot qua chin thang (270 ngay) ké tir ngdy thanh ldp Ban Hoi tham (Diéu 12.9). Trén thyc tién, thoi gian nay
- bi kéo dai trung binh 400-500 ngay, cu thé 5 Ban Hoi thim dugc thanh lap ndm 2012 da dua ra cac bao cao
cudi ciing trung binh trong 17.4 thing (523 ngay). Xem thém: Scott S. Lincicome & Davida L. Connon, WTO
Dispute Settlement - Long Delays Hit the System, https://www.whitecase.com/sites/whitecase/files/files/
download/publications/wto-dispute-settlement-long-delays-hit-the-system.pdf, truy cip ngay 23/12/2020,

23. Diéu 17.5 DSU quy dinh ké tir ngay khang céo trong vong 60 ngay AB phai ra bdo cdo cubi ciing va
trong moi truong hgp khéng qua 90 ngay. Xem thém: United States Trade Representative, Report on the
Appellate Body of the world trade Organization, 2/2020, tr. 30, https://ustr.gov/sites/default/files/Report_on
the Appellate Body of the World Trade Organization.pdf, truy cap ngay 23/12/2020.

24. Scott S. Lincicome & Davida L. Connon, WTO Dispute Settlement- Long Delays Hit the System, hitps://
www.whitecase.com/sites/whitecase/files/files/download/publications/wto-dispute-settlement-long-delays-
hit-the-system.pdf, truy céip ngay 23/12/2020.
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st thuong mai qudc té khi cudi nam 2019 1a
thoi diém mot trong sé cac thanh vién con
lai cia AB hét nhiém ky ma khéng c6 kha
nang duqrc b6 nhiém lai khi Hoa Ky va mot
sO céc quoc gia thanh vién khac phan doi
viée tlep tuc bo nhiém thanh vién cua AB*.
Diéu nay din dén hé qua 13, sau thoi diém
thang 12/2019, AB khong con du 3 thanh
vién dé thuc hién chirc ning xét xu phic
thim. Vigc khong duy tri duge AB ¢6 anh
huang dén co ché giai quyét tranh chap hai
cap xét xir cia WTO.

Tt ndm 2016, Dai dién Thuong mai
ctia Hoa Ky da dwa ra tuyén bd vé viée ngin
chan téi bo nhidm mot thanh vién AB trong
nhiém ky thir hai boi mot loat cic tranh
chip ctia AB mang lai nhiéu bat loi cho Hoa
Ky. Hoa Ky cho ring, AB da khéng thuc
hién dting chirc nang ctia minh khi nhiéu lan
khong ap dung cac quy tic duoc quy dinh
trong cac hiép dinh cia WTO ma céc thanh
vién da dam phan thoa thuan, AB da vuot
quéa tham quyén cua minh, cdc bién phap
khuyén nghj ctia AB dua ra khong phu hop
v6i quy dinh cua WTO dé yéu cau céc bén
tranh chap thyuc hién dé“ty du nghia vu tai
WTO... Hoa Ky da dua mét loat cac bing
chiing vé sy lam quyén ciia AB va khong
thyre hién ding vai tro, thdm quyén ctia minh
& giai doan phic tham va tit ca nhiing hanh

vi ndy ctia AB déu gdy ra hdu quéa nghiém .

trong d6i véi loi ich thuong mai va chinh tri

cua Hoa Ky trong WTO. Héau qua nghiém
trong nay thé hi¢n & sd liéu cac tranh chép
ma Hoa Ky la bi don la 155 vy, trong do,
90% vu tranh chap déu dan dén mot bao céo
nhén dinh rang, phap luat Hoa Ky hodc cac
bién phap ma Hoa Ky ap dung khéng phu
hop voi cac hiép dinh cua WTO?.

Thir ba, cac van dé phap Iy khdc trong
co ché giai quyét tranh chdp ciia WTO.

Sau 26 nam ap dung, ngay trong chinh
co ché giai quyet tranh chap WTO da boc 16
nhitng han ché sau:

(i) Co ché gidi quyet tranh chdp cua
WTO khong thé cung cap mot gidi phap
cudi cing cho tranh chdp. Theo quy dinh
ciia Dicu 16.4 DSU, AB khong c6 kha ning
tra lai ho so cho Panel. ThAm quyén ciia AB
s& bi gi¢i han trong cac véan dé phap 1y duoc
néu ra trong bao céo cua Panel va nhiing
giai thich phép lut ctia Panel?. Diéu nay
¢6 nghia 1, AB 1a co quan duy nhét c6 thé
xem x¢t va dua ra cac danh gia khich quan
vé cac van dé cta vu tranh chép sau khi ¢6
bao cao cua Panel. Day ciing la mé hinh kha
pho bién trong tu phap. Tuy nhién, trong co
ché giai quyét tranh chdp cia WTO, AB
khong ¢6 quyén tra lai hd so vu viée cho
Panel; AB chi ¢6 thé dua ra 3 quyét dinh 1a
gift nguyén, sira d6i hodc quyét dinh nguoc
lai v6i cde két lugn cta Panel?.

(ii) Co ché giai quyét tranh chép cta
WTO khéng ¢6 bién phap khic phuc hau

25. Alan Wolff, The WTO and the Future of the Global Trading System, speech at the Council on Foreign Relations,
October 15, 2019, < speech at the Council on Foreign Relations, October 15, 2019>, truy ¢ép ngay 23/12/2020.

26. United States Trade Representative, Report on the Appellate Body of the world trade Organization, 2/2020,
https://ustr.gov/sites/default/files/Report_on_the_Appellate_ Body_of the World Trade Organization.pdf,

truy cdp ngay 24/12/2020.

27. United States Trade Representative, Report on the Appellate Body of the world trade Organization,
2/2020, p. 2-3, https:/ustr.gov/sites/default/files/Report_on_the Appellate Body of the World Trade

Organization.pdf, truy cdp ngay 24/12/2020.
28. Piéu 17.6 DSU.
29. Piéu 17.18 DSU.
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qua tam thoi dé bao vé loi ich thuong mai
cho bén thing kién. Hién nay, DSU dang
thiéu mot bién phap khic phuc hau qua tam
thoi khi da c6 quyét dinh cua DSB va dang
trong giai doan cho bén thua kién thuc thi
phéan quyét. Trén thuc té, hai bién phap bdi
thuong va tam hodn thi hanh nhugng b
tai Piéu 22 DSU 1a nhiing bién phap chinh
thue khi mot bén khong thye thi duge phéan
quyét cia DSB sau khi hét khoang thoi gian
hop ly. Nhu vay, trong khoang thdi gian
hop 1y dé thue thi phan quyét cia DSB thi
bén théng kién van phai chiu nhitng hau qua
vé kinh té khi bén thua kién chua dimg cac
bién phéap vi pham quy dinh cua WTO.
3. Giai phap tam thoi ciia co ché giai
quyét tranh chip thwong mai quoc té
ciia WTO

Trudc nhitng thach thirc dang dat ra,
cic qudc gia thanh vién WTO dang trong
qua trinh thao luan vé cic giai phap dé tiép
tuc duy tri co ché giai quyét tranh chip cia
WTO. Boi 18, cac qubc gia thanh vién van
dat niém tin vao co ché nay. Trong sé rat
nhiéu giai phap dwoc dua ra, mét sb giai
phap mang tinh tam thoi, tic 1a huéng cac
bén sir dung céc giai phép c6 san tai DSU:

Mot 1o, sic dung thii tuc khéng cdo
bang co ché Trong tai theo Piéu 25 DSU.

Giai phap sir dung thu tuc khang cao
bing co ché Trong tai theo Piéu 25 DSU do
EU dé xuat vao ngay 16/5/2019. EU da ban
bhanh mot van ban dy thao quy dinh vé xét
xtr phiic tham tam thoi theo Piéu 25 DSU.
Diy la bién phap duy nhét c6 thé duy tri ca
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giai doan phiic tham va van dé rang budc tyr
déng ctia phan quyét giai quyét tranh chip®'.
Cu thé, ban thén co ché Trong tai theo
Pidu 25 da cho phép cic bén cé thé giai
quyét nhimng tranh chép nhét dinh c6 lién
quan dén nhimg van dé da duoc hai bén xéc
dinh r6*, Nghia 1a, trong truong hop sau
khi cé bao cao cua Panel ma 2 bén khong
dong y, thi truéc hét, cac bén phai dong y
tir bo thu tuc khang cdo theo Diéu 16.4 va
17 DSU va thay vao dé, hai bén dong y dua
ra Trong tai theo Piéu 25 dé xem xét bdo
céo cua Panel. Viéc ap dung co ché nay vao
thu tuc phic tham 1a kha phi hop khi Diéu
25.3 ciing quy dinh, phan quyét cua Trong
tai s& dugc thong bao cho DSB ma khong
can DSB thong qua theo nguyén tic dong
thuan phu quyét. Sau d6, phan quyét s& chiu
su giam sat va ap dung céc bién phép néu
nhu bén thua kién khéng thuc thi theo Piéu
21, 22 DSU nhu théng thudng. Do Diéu 25
khong quy dinh twong ty d6i véi Trong tai
vién, vi vy, dé dam bao giai phap nay ¢ thé
dién ra, mé hinh trong tai vu viéc sé& duoc ap
dung. Theo d6, Téng Giam doc WTO ¢6 thé
chon theo cich ngéu nhién tir mot danh sach
kin cua cic AB mrérc day. Tuy nhién, mot
s6 quic gla cho ring, néu giai phap tam thoi
nay cé thé tro thanh thong 16 s& 14y di sy cip
bach lién quan dén viéc bd nhiém cac thanh
vién clia AB m6i®. Ngoai ra, dé dé xuét nay
thanh hién thyuc thi phu thuge vao sb hrong
qudc gia thanh vién ung ho. Hoa Ky, quéc
gia ¢ suc anh huong 16n trong WTO, chua
thé hién quan diém s& ing ho viée sir dung
phuong an nay.

30. https://worldtradelaw.typepad.com/files/eu-ab-proposal.pdf, truy cap ngay 24/12/2020.

31.Joost Pauwelyn, WTO Dispute Settlement Post 2019: What to Expect?, Journal of International Economic

Law, 2019, Volume 22, Issue 3, p. 313.
32. Khoén 1 Biéu 25 DSU.

33. Joost Pauwelyn, WTO Dispute Settlement Post 2019: What to Expect?. Journal of International Economic

Law, 2019, Volume 22, Issue 3, p. 315.
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Hai la, khong s dung thu tuc khang cado.

Giai phap khong sir dung thu tue khéng
céo ¢6 thé dién ra theo 2 cach sau:

(i) Khong théng qua bao cdo ctia Panel™.
Phuong an nay duoc dua ra trong lic cho Hoa
ky c6 mot dong thai nao d6 hoac WTO manh
mé dua ra cac quyét dinh mang tinh 1au dai.
Cu thé, sau khi ¢6 béo céo ctia Panel, nhung
bdo céo nay s€ khong dugc DSB thong qua,
ciing nhu khong khéng céo. Bai vi, ban chat
ctia bdo cdo Panel du la tam thoi hay cudi
cung, du c6 duoc thong qua hay khong thong
qua thi bao cao cua Panel chi dong vai tro
nhu 14 mot v kién cua cac chuyén gia vé cac
van dé phap 1y cua vu tranh chip. Néu nhu
céc bén dong v véi ndi dung trong bao cdo
cua Panel thi ho s& tir nguyén thuc thi; néu
cac bén khong dong ¥ thi phu thude vao céc
cudc dam phén tiép tyc giira cac bén tranh
chip. Phurong an nay c¢6 wu diém 13 phat huy
duoc tiém nang cua hai bén trong qué trinh
dam phéan, nhung c6 mat tréi la ¢6 thé dan
dén tinh trang “c4 16n nudt ¢4 bé”.

(ii) Cam két khong khang cdo truée khi
tranh chép xay ra hodc trude thoi diém Panel
dua ra bao cdo. Ly giai cho bién phap nay la
tai thoi diém ma chua rd bén nao thﬁng kiénva
bén nao thua kién thi vi¢c tir bo quyén khang
cao ¢6 thé dé dang hon. Nhung bién phap xét
dén cling s& bat lgi cho bén thua kién.

Hién nay, cac qudc gia thanh vién.

trong WTO van dang con trong giai doan

34. *floating’ panel reports,
35. Vi¢t Nam gia nhap WTO tir ngay 11/1/2007.

thao luan va chua di dén viéc lya chon mot
bién phap nao cu thé. Van rat nhiéu cau hoi
dugc dit ra cho co ché giai quyét tranh chap
ctia WTO trong twong lai gén.

4. Thuye tién Viét nam 4p dung co che
glél quyet tranh chip thwong mai quoc
té ciia WTO

Viét Nam da gia nhap WTO duoc 14
nam®, Viét Nam niam trong 15 nén kinh
té dang phat trién 16n nhat trong thuong
mai todn cau, cilng v6i 14 nén kinh té khac
nhu Trung Quéc, Han Quoc Ilong Kon
Mexico, Smgapore Cac Tiéu vuong quoc
A Rap Théng nhét, An D§, Thai Lan, A
Rap Saudi, Malaysia, Brazil, Indonesia,
Thé Nhi Ky va Nam Phi*. Xuit khau
tich liiy cua 15 nén kinh té nay da tang
tir 1.458,1 ty USD ndam 2000 lén 6.305 ty
USD ndm 2017, chiém 35,6% xuét khau
hang héa toan cau nam 2017, tang tir
22,6% nam 2000, 15 nén kinh té nay chiém
khoang 3/4 xuét khau hang hoa tat ca cac
nude dang phat trién®’. Cling véi hiéu qua
thuong mai tang nhanh, tiém ning xay ra
xung dot, tranh chap cia cic quoc gia néu
trén ciing cao. Tir nam 1995 dén thang 10
ndm 2019, cic nudc dang phat trién da
tham gia 45% tong s6 vy tranh chép véi
tu cach nguyén don va 43% tranh chip véi
tw céch bi don®. Xét vé két qua tham gia
co ché giai quyét tranh chap cia WTO, khi
cac quoc gia dang phat trién tham gia véi

36. Anabel Gonzalez. Euijin Jung, Developing countries can help restore the WTO's dispute settlement system,
27 January 2020, https://voxeu.org/content/developing-countries-can-help-restore-wto-s-dispute-settlement-

system, truy cép ngay 24/12/2020.

37. Anabel Gonzilez, Euijin Jung, Developing countries can help restore the WTO s dispute settlement system,
27 January 2020, https://voxeu.org/content/developing-countries-can-help-restore-wto-s-dispute-settlement-

system, truy cdp ngay 24/12/2020.

38. Disputes by member, https://www.wto.org/english/tratop e/dispu_e/dispu_by_country_e.htm, truy cdp

ngay 24/12/2020.
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tu cach nguyén don thi ¢6 ty 1& thang kién
cao hon so véi khi ho 1a bi don™.

Trong thoi gian qua, Viégt Nam da tham
gia 05 vu kién véi tu cach nguyén don, khong
co vu kién nao vdi tu cach bj don va 33 vu
tranh chdp v6i tu cach 1a bén thir ba®. Viét
Nam déu thing kién 3/5 vu tranh chip dd
duoo giai quyét va khong can st dung dén hai
bién phap bdi thuong va tam hodn thi hanh
nhuong bd theo Piéu 22 DSU. S6 liéu nay
cho thdy, Viét Nam da tan dung dugc nhimng
loi thé ctia co ché giai quyét tranh chap dé bao
vé minh trén thuong mai quéc té. Cu thé, voi
05 tranh chép v6i tu cich nguyén don la: (i)
DS404 Hoa Ky - Cac bién phap chong bén
pha gia dbi voi mot s6 loai tom tir Vigt Nam®,
(ii) DS429 Hoa Ky - Céc bién phap chong ban
pha gid ddi voi mot sd loai tom tr Viét Nam®,
(iii) DS496 Indonesia — Ty vé mot sé san

phim sit hodc thép*, (iv) DS536 Hoa Ky -

Céc bién phap chéng ban pha gia ddi voi philé
c4 tir Viét Nam®, (v) DS540 Hoa Ky - M6t s6
bién phép lién quan dén san pham hai san ca
tra tir Viét Nam*. Trong d6, 03 tranh chip da
giai quyét xong va 02 tranh chap dang trong
qua trinh giai quyét tranh chép (DS536 dang
trong qud trinh lam viée cia Ban Hoi tham,
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DS540 mai chi dimg lai vi¢e Viét Nam gui
yéu cau tham véan cho Hoa Ky).

C6 thé néi rang, Viét Nam dang tham
gia va sir dung co ché giai quyét tranh chip
cua WTO mot cach chu dong nén dat duoc
nhung théng loi nhat dinh. Viét Nam ciing
da ndm bat duge co ché giai quyet tranh
chap clia WTO dé bdo vé quyen loi cia
quoc gia va cac doanh nghi¢p Viét Nam
xuit khdu hang hoéa ra nuée ngoai. Tuy
nhién, trude nhimg bién dong hién tai cua
co ché giai quyét tranh chap nay, Viét Nam
cling can phai chudn b cho nhitng dién bién
kh6 luong tiép theo trong hai vy dang trong
qua trinh giai quyét tranh chap véi Hoa K.
5. Két ludn

Déi véi cée quoc gia dang phit trién, co
ché giai quyét tranh chép ciia WTO mang lai
nhiéu loi ich vi day co thé 1a cong cu duy
nhét dé bao vé quyen loi cua céc qudc gia
nay trong khudn khd ctia WTO. Tuy nhién,
frude stc ép cua su tang truong kinh té,
thuong mai toan cau néi chung va cua quéc
gia thanh vién WTO néi riéng doi hoi cin
sém hoan thién co ché giai quyét tranh chap
ctia WTO nhim bao dam cén bang loi ich
ctia moi quéc gia thanh vién m

39, Anabe[ Gonzalez, Euijin Jung, Developing countries can help restore the WIO's dispute settlement system,
27 January 2020, https://voxeu.org/content/developing-countries-can-help-restore-wto-s-dispute-settlement-
system, truy cip ngay 24/12/2020

40. Disputes by member, https://www.wto.org/english/tratop_e/dispu_e/dispu_by country_e.htm, truy cép
ngay 24/12/2020.

41. Viét Nam thing 03 vu kién 1a DS404, DS429, DS496, Xem https://www.wto.org/english/tratop_e/dispu_e/
dispu_by country_e.htm, truy cép ngay 24/12/2020.

42, DS404, United States - Anti-dumping Measures on Certain Shrimp from Viet Nam, https://www.wto.org/
english/tratop_e/dispu_e/cases_e/ds404 e.htm.

43. DS429 United States - Anti-Dumping Measures on Certain Shrimp from Viet Nam, https://www.wto.org/
english/tratop_e/dispu_e/cases_e/ds429_e.htm.

44. DS496 Indonesia - Safeguard on Certain Iron or Steel Products, https://www.wto.org/english/tratop_e/
dispu_e/cases_e/ds496_e.htm

45.S 536 United States - Anti-Dumping Measures on Fish Fillets from Viet Nam, https://www.wto.org/
english/tratop e/dispu_e/cases_e/ds536_e.htm.

46. DS540 United States - Certain Measures Concerning Pangasius Seafood Products from Viet Nam, https:/
www.wto.org/english/tratop_e/dispu_e/cases e/ds540_e.htm.
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