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Tom t~t : 

Sau 26 nam hinh thanh va phat tri~n. ca ch~ giai quy~t tranh chip thuong 
m~i qu6c t8 cua Tb chuc Thuang m~i th~ gi6i (Word Trade Orgnaization -
WTO) da dl;lt duqc nhi~u thanh cong. Ben C?nh d6, th1Jc ti~n giai quy8t 
tranh chAp thuang m?i cua WTO da d~t ra nhi€u thach thuc doi hoi WTO 
din sam hoan thi~n ca ch6 nay. 

Abstract: 
After 26 years of establishment and development, the WTO 's international 
trade dispute settlement mechanism has achieved many successes. In 
addition, d1e practice ofWTO's dispute settlement mechanism has faced 
with several challenges that require WTO to improve this mechanism. 

1. Tlnh hinh sfr d\mg CO' ch~ giai quy~t 
tranh chip cua WTO 

qu6c t~". Th~t v~y, WTO ra doi da mang li;ti 
nhi6u gia txi kinh t6 cho t~t ca cac qu6c gia 
thanh Vien I Va !9-0 ra m(>t Sl,I' Ung h(> v6 ChU 

nghia thuang ID9-i da phuO'ng. D~ c6 th€ 
duy tri duqc cac th6a thu~n thuong mi;ti va 
Sl,I can b~ng hqp ly gifra quy~n va nghia V\l 

Nam 2020, khi WTO tron 25 nam ra 
dai va phat tri~n, Tbng giam d6c WTO 
kh~ng djnh: "Trong mot ph5.n tu th~ ky 
qua, WTO da giup thay a6i quan M kinh t€ 

1. Ke tl.r nam 1995, gia tri d6ng do la cua thuung m?i lh6 gi6i da tang gfin gftp bfln lfrn, trong khi kh6i Ju9ng thuang 

m~i th6 gi6i thµc sg da tiing g§p 2, 7 lfrn; thu~ quan trung binh da giam g§n m9t nUa, tu l 0,5% d~n 6,4%; Xem them, 
Alan Wolff, The WTO and the Future of the Global Trading System, speech at the Council on Foreign Relations, 
October 15, 2019, <speech at the Council on Foreign Relations, October 15, 2019>, truy c~p ngay 19/1212020. 
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CUa ca.C thanh vien, C(J ch~ giai quy~t tranh 
chip ctia WTO dong m9t vai tro c6t loi va 
thi€t y€u d6i v6i hi~u qua ho~t d()ng cua 
WTO. Trong cac phucrng thuc giai quy€t 
tranh chip thucrng m~i qu6c t~, WTO duqc 
xem la m()t co ch~ tich eve nhftt v6i 595 V\l 

tranh chftp duqc dua ra va hO'Il 350 phan 
quy€t duqc ban hanh2. Vi~c cac qu6c gia 
thanh vien tin tu6ng va SU d\mg r9ng rai 
ca ch€ giai quy~t tranh chftp cua WTO da 
phan a.nh S\! thanh cong CUa CO' ch€ nay SO 

v6i nhU-ng CO' ch€ giai quy€t tranh chip 
qu6c t~ khac3• 

- Xet o· goc il~ quy tr'tnh giai quyit 
tranh chap 

Co· ch~ giai quy€t tranh chip cua 
WTO duqc quy dinh ~i Thoa thu~n ghi 
nh~n V~ cac quy t~C Va thtl t\lC di~U chinh 
vi~c giai quy€t tranh chftp (Understanding 
on rules and procedures governing the 
settlement of dispute - DSU). Theo d6, 
tranh chftp gifra cac qu6c gia thanh vien 
WTO mu6n giai quy~t b6i Ban H9i th~m 
(Panel) va Ccr quan Phuc thftm (AB) thi 
cac ben phai ti~n hanh thu t9c tham vftn4

• 

D~n thang 11/2020, trong tftt ca 595 V\l 
tranh chip t~i WTO thi 100% cac V\l tranh 

chip c6 yeu du tham vftn5 ~ trong d6, c6 51 
thanh vien WTO da yeu du tham vftn it 
nhftt mt)t tranh chip va 60 thanh vi en da tra 
lcri tham vftn trong it nhftt m9t tranh chftp, 
88 thanh vien da tham gia v6i tu each la 
ben tht'.r ba trong qua trinh tham vftn ho~c 
trong qua trinh giai quy€t tranh chftp cua 
WT06

. Trong trucrng hqp cac ben tranh 
chftp thvc hi~n khong thanh cong bu6c 
tham vftn thi m{)t ben c6 quy~n yeu du 
thanh l~p Panel d~ ti~p t\}C cac bu&c giai 
quy~t tranh ch~p ti€p theo7• Trong khubn 
kh6 cac tranh chftp t~i WTO, c6 60% tranh 
chftp da trai qua bu6·c thanh l~p Panel, v6i 
349 tranh chAp, trong d6 c6 26 1 tranh chftp 
da duqc Co· quan giai quy€t tranh chftp 
(Dispute Settlement Body - DSB) thanh 
l~p Panel, 19 5 bao cao cua Panel da duqc 
thong qua va trcr thanh phan quy~t cua 
DSB ( chi~m 66% tranh ch~p ). Ti€p d6, khi 
cac ben tranh chftp khong d6ng y v6i bao 
cao cua Panel thi c6 thS khang cao dS AB 
xem xet theo Bi€u 17 DSU. Theo d6, c6 
137 thong bao khang cao duqc gtii ~6i AB 
va 122 bao cao cua AB duqc thong qua va 
tr& thanh phan quy~t cu6i cung cua DSB8• 

Day cting la m9t trong nhfrng thanh tvu 

2. s6 li~u cac Vl,I tranh ch§p dugc WTO, https://www.wto.org/english/tratop_e/dispu_e/dispu_e.htm, truy c~p 
ngay 19/ 12/2020. 

3. TOa an Hinh Sl,I' qu6c t~ tbn t~ khoang 15 nam, chi giai quyet 27 v1,1 tranh ch~p va dua ra sau phan quy~t. 
Toa an Qudc t~ v@ Lu~t Bi~n giai quy~t 25 v~1 tranb ch~p. Xem them: https://www.icc-cpi.int/about, truy c~p 
ngay 19/12/2020. 

4. Di~u 4.2 DSU. 

5. Theo Bao cao sd li~u cua WTO, tLr !/1/1995 - 31/1212018 co tbng 573 yeu du tham v§n dii dugc ti~n hanh, 
CQng voi I I yeu du tbam v&n nam 20 I 9 va 02 yeu du tham v§n nam 2020, Xem https://www.wto.org/english/ 
tratop _ e/dispu _ e/dispustats _ e.htm; httpsJ/www:wto.org/english/tratop _ e/dispu _ e/dispu current_ status_ e.htm, truy 
c~p ngay 20/12/2020. 

6. https://www.wto.org/english/tratop _ e/dispu_ e/dispustats _ e.htm, trny c~p ngay 20/12/2020. 
7. Bi~u 6 DSU. 

8. Chiem 40% t6ng tranh ch§p c6 yeu c~u than.Ii l~p Ban h9i thfun. Theo Bao cao s6 1 i~u cua WTO tir 111/1995 -
30/4/2020, https://www.wto.org/english/tratop _e/dispu _ e/dispustats _ e.htm, trny c~p ngay 20/12/2020. 
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~ tbanh tl,TU 

.httn, truy c~p 

1u phan quyet. 
1bout, truy c~p 

uqc ti~n hanh, 
to.org/english/ 
tus_c.htm, truy 

) Ur 1/1/1995 -
W20. 

cua ca ch€ giai quy~t tranh ch~p cua WTO 
1995 so v&i GATT 19479. Ngoai ca ch~ 
giai quy~t tranh ch~p t~i WTO thong qua 
DSB, DSU ding cho phep cac ben c6 th~ 
SU dvng cac phuang thuc giai quyfa tranh 
ch§p khac nhu Tr9ng tai (E>i€u 25 DSU) va 
Hoa giai (Di~u 5 DSU). Cac phmmg thuc 
nay chi~m ty l~ kha nho trong cac tranh 
ch§p t?i WTO, khi chi c6 1 v1,1 tranh ch§p 
duqc giai quy€t theo thu t1,1c Tr9ng tai; 3 V\l 
tranh ch§p du9c giai quyfa (nam 2002, 
2009) b~ng phtwng thi'.rc Hoa giai va thi?n 
chi10. Ngoai ra, trong t6ng s6 595 V\l tranh 
ch§p duqc dua ra tru6c WTO thi c6 I 18 v1,1 
tranh ch!p aa duqc tv hai ben giai quy€t 
ho~c ben vi ph?m c6 th~ rut b6 bi~n phap 
vi phc;i.rn 11 • 

- Xet if goc d~ CUC q116c gia C{l thi va 
nhom cac quac gia SU' d1mg CO' chi giiii 
q uyit tranh ch lip tlch C¥'C nhdt 

Hoa Ky fa thanh vien sfr d1:1ng ccr chS 
giai quy€t tranh ch§p cua WTO nhi~u nh~t 
(434 v1,1), Lien minh chau Au (EU) dung thu 
hai (396 V\l), ti€p d6 la Nh~t Ban (254 V\l), 

9. Hi~p d!nh chung v€ thue quan va thrrcmg m~i 1947. 
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Trung Qu6c (244 V\l ), An De? (218 V\l ), 

Canada (217 V\l), Brazil (196 V\l), Han 
Qu6c (167 v\1), Mexico (146 V\1) 12

• Trong 
da s6 CaC V\l tranh chip, CaC qu6c gia tham 
gia v&i hr each ben thu ba; Hoa Ky va EU 
tham gia v&i tu each nguyen dan va bi don 
chi€m ty l? tranh ch§p 16-n nh!t. Di€u nay 
cfulg d€ hi~u khi Hoa Ky va EU d~u la hai 
chu thS c6 t)r trc;mg thuo·ng m~i l&n tren th€ 
gi&i 13; trong d6, Hoa Ky la qu6c gia nh~p 
sieu 16n nh~t tren th€ gi&i. 

Trong s6 thanh vien WTO, cac qu6c 
gia phat tri€n, dang phat tri€n la nhfmg chu 
th~ sfr d1,111g tich eve nhA.t ca ch6 giai quy€t 
tranb ch~p cua WTO v6i tu each la nguai 
khO-i xu&ng cac giai do~n khac nhau nhu: 
thti t\lC tham v§n, yeu c~u thanh l~p Panel, 
bao cao cua Panel va AB. C1:1 th€, cac qu6c 
gia phat tri€n chi~m 25% t5ng s6 cac thanh 
vien WTO nhung chi€m 57% yeu du tham 
vA.n, 56,7% yeu du tMnh l~p Panel, 58,5% 
bao cao Panel va 62,7% bao cao AB. Cac 
m.r&c dang phat tri~n chi€m khoang 53% 
s6 thanh vien WTO nhung chi~m 42,7% 

I 0. For a complete list of the numbers of dispute by stage in the proceedings, on a yearly basic, https://www. 
_wto.or$fenglish/tratop_e/dispu_e/dispustats_e.htm, truy c~p ngay 20/ J 2/2020. 

11. Nhu tren. 

12. Hoa Ky da tham gia rbng 434 V\I tranh ch§,p, trong do 124 V\I tranh ch~p v&i ttr each nguyen dO'll, 155 V\I 

tranh chAp v6i tu each bi don va 155 Vl,l tranh ch§p v6i tu each la ben th fr ba. EU da tham gia tbng 396 Vl,l tranh 
ch§p, trong do CO J 04 \11,l v&i tlT each nguyen dO'll, 87 V\I tranh ch§p v(yj hr each bi don Va 205 Vl,l tranh chip 
la ben thfr ba. Nh~t Ban da tham gia tbng 254 v1,1 tranh ch§p, trong do co 27 V\I v&i tu each nguyen don, 16 vv 
tranh chip v6i tu each bj don va 211 Vl,J tranh ch§p 13 ben thu ba. Trung Qu6c da Lham gia tbng 244 Vt,l tranh 
chip, trong d6 co 21 V\I v6'i tu each nguyen don, 44 v1,1 tranh cb~p v6i hr each bj dO'll va 179 v1,1 tranh chip 
la ben thu ba. An £>9, da tham gia tbng 218 V\I tranh chip, trong d6 co 24 V\I v6i tu each nguyen don, 32 v1.,1 
tranh ch§p v&i tu each bi don va 162 Vl,l tranh chfip la ben thU ba. Canada da tharn gia t6ng 217 V\I tranh chip, 
trong do CO 40 Vl,l VOi ttr each nguyen dan, 23 Vl,J tranh chip vQi ttr each bi, don va 154 V\I tranh chip la ben 
tht'r ba. Brazil da tham gia t6ng 196 V\l tranh chip, trong d6 c6 33 V\I v6i hr each nguyen dan, L6 V\J tranh chip 
v6i tir each bi don va 147 V\I tranh chip la ben thfr ba. Han Qu6c da tham gia tbng 167 V\I tranh ch§p, trong 
d6 c6 2 l vµ v6i tu ·each nguycn <1011, 19 vv tranh ch§p v6i tu each bj don va 127 vµ tranh ch~p la bcn thu ba. 
Mexico da tham gia t6ng 146 V\l tranh ch§p, trong d6 c6 25 V\t v6i ttr each nguyen don, 15 v\1 tranh ch~p v6i 
tu each bj dcm va 106 Vl,l tranh ch~p la ben thfr ba. Xem them: https://www.wto.org/english/tratop_e/dispu_e/ 
dispu_by.:._country_e.htm, truy c~p ngay 22/12/2020. 

13. https://ec.europa.eu/trade/pol icy/countries-and-regions/countries/united-states/, truy c~p ngay 22/12/2020. 
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yeu d u tham v§n, 43,3% yeu c~u thanh l~p 
Panel, 41 ,5% bao cao Panel va 37,3% bao 
cao AB 14

• Sl,T khong can xt'.rng 16n nhit Ia 
cac thanh vien kem phat tri€n chi€m khoang 
22% tit ca cac qu6c gia thanh vien WTO, 
nhung chi chi~m khoang 0,17% yeu du 
tham vin va 0% yeu du thanh l~p Panel, 
bao cao Panel va AB, m~c du cy tr9ng 
thtwng m(;li cua cac nu&c kem phat tri~n 
chi€m 0.5%, cao hO'n nhi~u so v&i ty l~ 
tbam gia giai quy€t tranh ch§.p t(;li WT0 15

• 

- Xet u goc dr th(rc thi phan quyit 
cuaDSB 

Theo th6ng ke cua WTO c6 3 8 yeu 
cku thu t\lc tr9ng tai theo Di~u 21.3 v~ 
vi~c xac djnh khoang thc'ri gian hqp ly d~ 
thvc thi phan quy~t cua DSB, 3616 yeu du 
"compliance panel" theo thu t\lC ~i Di~u 
2 1.5 va 43 yeu du xem xet muc dQ tra diia 
theo Di€u 22.6 khi ben thua ki~n khong 
d6ng y vs muc dQ t?m hoan thi hanh cac 
nhm;mg bQ ma ben th~ng ki~n dua ra17• Ba 
thu tl,lC nay CO th€ danh gia ffilrC dQ tb\l'C 
thi phan quy~t cua DSB cua cac ben tranh 
chftp; theo d6, sau khi c6 phan quy€t cua 
DSB, ben thua ki~n phai gt'.ri cho DSB 
vs dv djnh ctia minh v~ vi~c thgc thi cac 
khuy€n nghi va phan quySt cua DSB va v~ 
nguyen t~c cac ben se phai tuan thu phan 
quySt cua DSB ngay l~p tuc. Tuy nhien, 
DSB cho phep cac ben tranh ch§.p c6 th€ 

thgc thi phan quy~t trong m9t khoang thai 
gian hqp 1y18• Ti~p d6, khi m9t ben tranh 
chilp da tht,rc thi phan quy€t ctia DSB nhung 
nguyen dcrn cho r~ng, nhung bi~n phap nay 
la khong th6a dang ho~c khong phu hgp 
VcYi CllC nghia V\.I khac trong CaC hi~p dinb · 
co lien quan thi nguyen dcrn c6 th@ yeu c§,u 
thu tµc "Compl iance Panel" do chinh Panel 
ban dfiu xem xet lheo di~u 2 1.5. N€u ben 
thua ki ~n vfui khong thvc hi~n cac bi~n 
phap khuy~n nghi cua DSB, sa~ khi het 
khoang thoi gian hqp ly, nguyen dan c6 th6 
yeu du ap dµng cac bi~n phap b6i thucmg 
va tf:}m hoan th i hanh cac nhuqng bQ theo 
Di€u 22 DSU. Ba thu t\LC nay cfing duqc 
xem la nhifog thu t\lC c6 thS tr1 hoan vi~c 
thl;l'C thi phan quy~t cua DSB. Bai le, CO' che 
giai quy~t tranh chfip t<;li WTO khong t6n t?i 
yeu C~U bftt bUQC ben Vi ph(;lm nghfa V\l CUa 
WTO phai b6i thuang b~ng mot bi~n phap 
tai chinh cho ben thftng ki~n v~ nhfrng t6n 
thit ma h9 dang phai ganh chju19• Thu tl,lc 
b6i thuang quy djnh t<;li Di€u 22. 1 DSU la 
ffiQt thu t\lC t(;\m tb6'i, tl,I' nguy~n va·doi hoi 
S\f thoa thu~n cua 2 ben tranh chftp. Sµ tri 
hoan thµc thi d&y du phan quy~t cua DSB 
c6 th@ mang l~i Jgi ich cho ben vi ph?m ca 
v~ chfnh tri hay kinh t~ va nguqc lc;ti ben 
c6 lqi ich bi xam phc;tm thl ti~p tµc chiu t6n 
thfit cho d~n khi ben vi ph<;im tuan thu d&y 
du khuy~n nghi cua DSB. 

14. Arie Reich, The effectiveness of the WTO dispute settlementsystem: A statistical analysis, Department of 
Law, European University Institute, EUI Working Paper LAW 2017 / 11, p.17. 

15. Arie Reich, The effectiveness of the WTO dispute settlementsystem: A statistical analysis, Department of 
Law, European University Institute, EUJ Working Paper LAW 2017/11, p. 17. 

16. 36 yeu du "compliance panels" tlr' 1995 - 2016, Xem them: Arie Reich, The effectiveness of the WTO 
dispute settlement system: A statistical analysis, Department of Law, European University Institute, EU1 
Working Paper LAW 2017 /11, p. 5. 

17. https://v.rww. wto.org/english/tratop _ e/dispu _ e/dispustats _ e.htm, truy c~p ngay 20/5/2020. 

18. Khoan 3 Bi~u 21 DSU. 

19. Arie Reich, The effectiveness of the WTO dispute settlementsystem: A statistical analysis, Department of 
Law, European University Institute, EUI Working Paper LAW 2017/l l, pp. 16-17. 
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Department of 

. Department of 

ess of the WTO 
{ institute, EUl 

, Department of 

2. Thach thifc ciia cO' ch~ giai quy~t tranh 
ch~p tbuo·ng m~i qu6c t~ cua WTO 

M~c du c6 nhiing thanh t~ru dang k€, 
nhtmg sau 26 nam ap dl,lng, CO' ch~ giai 
quy~t tranh ch§p cua WTO dang g~p phai 
nhung thach thl'rc sau day: 

Thu nhdt, thiJ"i gian giai quy~t tranh 
chdp cang ngay cang keo dai so v<Yi quy 
ajnh tt;zi DSU. 

Sv thanh cong cua m()t ca cha giai 
quy8t tranh ch§p c6 thS duqc danh gia 
thong qua ti8n d9 giai quy8t tranh ch§.p. 
Day la m9t trong nhfrng ycu c~u thiet y€u 
d6i v6i hi9u qua giai quy~t tranh ch§p cua 
WTO. Can cu vao quy djnh cua DSU, thm 
gian d~ ti~n hanh t§t ca cac btr6"c giai quy€t 
tranh ch~p cua WTO (tir thu tt,1c tham v§.n 
dftu tien d€n khi DSB thong qua bao cao 
Panel) khoang ti:r 12 a6n 15 thang (trong 
truang hqp c6 kh.ang cao thi thcri gian c6 . 
th€ keo dai tu 15 d€n 19 thang). Tuy nhien, 
thi;rc ti~n giai quy€t tranh chftp cho thfiy, cac 
tranh ch§p t~i WTO da khong th~ duqc giai 
quy€t trong khung thoi gian cua DSU. C\l 
thS, giai do~n 1995 - 1999, thc'Yi gian trung 
binh tu khi c6 yeu du tham vful d~n khi bao 
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cao OUQ'C thong qua la 705,89 ngay (23,21 
thang); giai do~n 2007 - 20 11 la 851,34 ngay 
(28 thang).2° KS rn nam 2011 , tinh hinh giai 
quy~t tranh chfip keo dai dang ti~p tl,lc di€n 
ra Va S\J' ch~m tr~ ngay cang dai khi trung 
binh th6'i gian giai quy8t tranh ch~p la 33,83 
thang21. SI! cMm tr~ xay ra 6· tftt ca cac giai 
do~n rir sau khi tham v~n khong thanh cong 
d~n th<Ji diSm DSB ra quy~t dinh thanh l~p 
Panel. Sau khi Panel duqc thanh l~p. vi~c ra 
bao cao cua Panel cilng khong dung thoi h?U 
quy dinh cua DSU22; thu t1,1c khang cao va 
dua ra bao cao cua AB23 ci:ing vuqt qua 90 
ngay theo quy djnh; giai do?n 2012 - 2017, 
theri gian trung binh dSAB dua ra duqc bao 
cao Ia 133 ngay. Sµ ch~m tr~ trong qua trinh 
giai quy€t tranh chftp cua WTO c6 thS xuftt 
phat tir hai ly do: (i) Sv gia tang s6 hrqng, 
quy mo va muc d() pht'.rc t~p cua tranh ch~p 
va (ii) Ban thu ky h?n che va ngubn Ive lu~t 
su giau kinh nghi~m24 . 

Thu hai, Hoa Ky phan ct6i vi?c b6 
nhi~m thanh vien Co· quan phitc th6m. 

6 theri diSm hi~n t~ i , ccr chS giai quySt 
tranh ch~p cua WTO dang phai d6i m~t v6i 
nhClng thach tht'.rc chua rung c6 trong lich 

·20. Arie Reich, The effectiveness of the WTO dispute settlementsystem: A statistical analysis, Department of 
Law, European University Institute, £ Ul Working Paper LAW 201711 1, p. 22. 

21. Nam 2013 c6 20 yeu d u d1am v~n va tinh den nam 20 l 7 thi moi chi c6 8 bao cao cua Panel va 7 yeu du 
khang cao duqc dua ra. 

22. f)i~u l 2.8 DSU quy dinh Ban HQi th~m c6 6 thcing d~ dua ra bao cao cu6i cung va khong c6 tnrcmg hqp oao, 
se vugt qua chin thang (270 ngay) ke tt'r ngay thanh l~p Ban H9i thfun (f>i€u 12.9). Tren thl!c ti~n, thai gian nay 
bi keo dai trung binh 400-500 ngay, c1,1 th~ 5 Ban H9i th~m duqc thanh l~p nam 2012 da dua ra cac bao cao 
cu6i cung trung binh trong 17,4 thang (523 ngay). Xem them: Scott S. Lincicome & Davida L. Connon, WTO 
Dispute Settlement - Long Delays Hit the System. https://www.whitecase.com/sites/whitecase/files/files/ 
download/publications/wto-dispute-settlement-long-delays-hit-the-system.pdf, truy c~p ngay 23/ l 2/2020. 

23 . .Di~u 17 .5 DSU quy dinh k~ tir ngay khang cao trong vong 60 ngay AB phai ra bao cao cu6i cung va 
trong m9i trucmg hqp khOng qua 90 ngay. Xem them: United States Trade Representative, Report on the 
Appellate Body of the world trade Organization, 2/2020, tr. 30, https://ustr.gov/sitcs/dcfau lt/fi les/Report_ on_ 
the_Appellate_ Body of_the World_Trade_Organization.pdf, truy c~p ngay 23112/2020. 

24. Scott S. Lincicome & Davida L. Connon, WTO Dispute Settlement- Long Delays Hit the System, hltps:// 
www.wh'itecase.com/sites/whitecase/files/files/download/publications/wto-dispute-settlement-long-delays­
hit-the-system.pdf, truy c~p ngay 23/ 12/2020. 
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sir thuo·ng rn~i qu6c t€ khi cu6i nam 2019 la 
thO'i di~m m9t trong s6 cac thanh vien con 
l~i cua AB h€t nhi~m ky ma khong c6 kha 
nang ctuqc b6 nhi~m l~i khi Hoa Ky va m9t 
s6 cac qu6c gia thanh vien khac phan ct6i 
vi~c ti8p tt,1c b6 nhi~m thanh vien ctiaAB25. 

Di€u nay d~n d8n h~ qua la, sau thm cti€m 
thang 12/2019, AB khong con du 3 thanh 
vien ct~ thvc hi~n chuc nang xet XU phuc 
th~m. Vi~c khong duy tri duqc AB c6 anh 
hu&ng d·~n co ch€ giai quySt tranh ch§p hai 
c§p xet xu cua WTO. 

Tu nam 2016, D:;ii di~n Thuong m:;ii 
cua Hoa Ky eta dua ra tuyen b6 v€ vi~c ngan 
ch~ tai ba nhi~m mot thanh vien AB trong 
nhi~m kY thi'.r hai bo·i mot lo?t cac tranh 
ch§p cua AB mang l:;ii nhi€u bit lqi cho Hoa 
Ky. Hoa Ky cho r~ng, AB da khong thtJc 
hi~n dung chi'.rc nang cua minh khi nhi€u Ifui 
khong ap dtµlg cac quy tic duqc quy djnh 
trong cac hi~p d!nh ctia WTO ma cac thanh 
vien da dam phan tboa thu?n, AB da vuqt 
qua th~m quy~n cua mJnh, cac bi~n phap 
khuy~n nghi cua AB dua ra khong phu hqp 
voi quy dinh cua WTO d~ yeu d.u cac ben 
tranh chip thvc hi~n dfty du nghia V\l t:;ii 
WT026 

... Hoa Ky da dua m()t lo?t cac b~ng 
cbung v€ S\l' l:;un quy€n cua AB va khong 
thvc h i~n dung vai t:ro, thfrm quy€n cua minh 
6 giai do:;in phuc thdm va cit ca nhilng hanh 
vi nay cua AB d~u gay ra h?u qua nghifan . 
tr<.mg d6i VOi l9·i [ch thuong m?i Va chinh tri 

cua Hoa Ky trong WTO. H?u qua nghiem 
tr9ng nay th~ hi~n 6 s6 li~u cac tranh chip 
ma Hoa Ky la bi dan la 155 Y\l, trong d6, 
90% V\1 tranh ch§p d~u d~n dSn m9t baa cao 
nh?n dinh r~ng, phap lu?t Hoa Ky ho~c cac 
bi~n phap ma Hoa Ky ap d\lng khong phu 
hqp v&i cac hi~p dinh cua WT027• 

Thu ba, cac vdn a~ phap ly khac trong 
CO' ch~ gicd quydt tranh chdp cua WTO. 

Sau 26 nam ap dl,lng, ngay trong chinh 
co· ch8 giai quySt tranh chftp WTO da hoc 19 
nhung h:;in ch~ sau: 

(i) Co ch~ giai quySt tranh ch§.p cua 
WTO khong th~ cung dp m9t giai phap 
cu6i cling cho tranh chip. Theo quy clinh 
cua Di€u 16.4 DSU, AB khong co kha nang 
tra. l?i h6 S(J cho Panel. Th~m quy6n cuaAB 
se bi gi&i h~ trong cac v§n d~ phap Jy dugc 
neu ra trong baa cao cua Panel va nhfrng 
giai thich phap lu~t cua Panel28. :Di6u nay 
c6 nghia la, AB la ca quan duy nh§t co th€ 
xem xet va ctua ra cac danh gia khach quan 
v~ cac v§n ct~ cua Y\l tranh chAp sau khi c6 
baa cao cua Panel. Day ding la mo hinh kha 
ph6 bi€n trong tu phap. Tuy nhien, trong co 
chS giai quy8t tranh chip cua WTO, AB 
khong c6 quy€n tra l~i h6 sO' \f\l vi~c cha 
Panel; AB chi c6 th~ dua ra 3 quySt dinh Ia 
gifr nguyen, sli'a d6i ho~c quy€t dinh nguqc 
l~i v6i cac k~t lu~n cua Panel29• 

(ii) Co ch8 giai quy8t tranh chip cua 
WTO khong c6 bi~n phap kh~c phvc h~u 

25. Alan Wolff, The WTO and the Future of the Global Trading System, speech at the Council on Foreign Relations, 
October 15, 2019, < speech at the Council on Foreign Relations, October 15, 2019>, truy ~P ngay 23112/2020. 

26. United States Trade Representative, Report on the Appellate Body of the world trade Organization, 212020, 
https://ustr.gov/sites/default/files/Report_ on _the _Appellate _Body_ of _the_ World_ Trade_ Organization.pdf, 
truy c~p ngay 24/1 2/2020. 

27. United States Trade Representative, Report on the Appel/a1e Body of the world trade Organization, 
2/2020, p. 2-3, https://ustr.gov/sites/default/files/Report_ on_ the _Appellate_ Body_ of_ the_ World_ Trade_ 
Organization.pdf, trny c~p ngay 24/12/2020. 

28. Di€u 17.6 DSU. 

29. Di€u 17.18 DSU. 

"" ~p PHAP _/So 03 + 04 (427 + 428) -T212021 I 
NGHltN CVU 

qua t:;im t 
cha hen 1 

thiSu m9t 
theri khi d 
trong giai 
phan quy~ 
thuoog Vi 

t~i :Di€u 2 
th(rc khi r 
quy8tcua 
hqp ly. 1' 
hqp ly d€ 
hen th~ng 
v€ kinh t€ 
bi~n phap 

3. Giai p 
quy~t tn 
cua WTC 

Tru& 
' cac qu6c 

qua trinh 
t\JC duy tr 
WTO. Bo 
d~t ni8m 
nhi€u gia1 
phap man 
ben su d1,11 

M9t 
bang CO'C 

Giai 
b~ng CO' cJ 
EU d€ XU~ 
hanh m9t 
xll' phuc t~ 
Day la bi~ 

30. https://\ 

31. JoostPa 
Law, 2019, 
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qua t~rn thoi d~ bao v~ lqi ich thuang m~i 
cho ben th~ng ki~n. Hi~n nay, DSU dang 
thieu m9t bi~n phap kh[c phl,lc h~u qua t~m 
thO'i khi da co quyet dinh cua DSB va dang 
trong giai do~n cha ben thua ki~n thvc thi 
phan quy6t. Tren thgc t6, hai bi~n phap b6i 
thuang va t~m hoan thi hanh ' nhuqng b9 
4ti Di~u 22 DSU la nhfrng bi~n phap chinh 
thll'c khi rn9t ben khong thvc thi duqc phan 
quy~t cua DSB sau khj h~t khoang thai gian 
hqp ly. Nhu v~y, trong khoang thai gian 
hqp ly d~ tb1,rc thi phan quy~t cua DSB thi 
hen th~ng ki~n v~n phai chju nhfrng Mu qua 
v~ kinh t~ khi ben thua ki~n cbua dung cac 
bi~n phap vi ph~m quy djnh clia WTO. 

3. Giai phap t~m thOi cua co· ch~ giai 
quy~t tranh chAp thU'O'ng m~i qu6c t~ 
cua WTO 

Tmcrc nhfrng thach thuc dang d~t ra, 
cac qu6c gia thanh vi en WTO dang trong . 
qua trinh thao lu~n vB cac giai phap ct8 ti6p 
tl;lC duy trl CO ch6 giai quy€t tranh chfip CUa 
WTO. B&i le, cac qu6c gia thanh vien v~n 
d~t ni~m tin vao co ch~ nay. Trong s6 rfit 
nhi~u giai phap duqc dua ra, m(>t s6 giai 
phap rnang tinh t~m thai, rue la hu6ng cac 
hen su di,mg cac giai phap c6 s~n t~i DSU: 

M9t la, su· d'?lng thu ['?JC khang cao 
biing co· chi Tn;mg tai theo Di~u 25 DSU 

Giai phap sir d1,1ng thu t1.1c khang cao 
bkg co ch6 Trc;mg tai theo DiBu 25 DSU do 
EU dB xufit vao ngay 16/5/2019. EU da ban 
hanh m(>t van ban d\I thao guy dinh v€ xet 
xu· phuc th&rn t~m thai theo DiSu 25 DSU30• 

Day la bi~n phap duy nhfit c6 th€ duy tri ca 
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giai do?n phuc thfrrn va vfin d~ rang bu(>c tv 
d9ng cua pban quy6t giai quy~t tranh chfip31• 

Cl) th6, ban than ca chS Tn;mg tai theo 
Di€u 25 eta cho phep cac ben c6 th€ giai 
quy~t nhung tranh ch~p nhfit dinh c6 lien 
quan d6n nhfrng V~n d€ da dtr<)'C hai ben xac 
dinh ro32

• Nghia la, trong tnrcmg hqp sau 
khi c6 bao cao cua Panel ma 2 ben khong 
dbng y, thi tnr&c h€t, cac ben pbai dbng y 
tU bo thu t1.1c khang cao thco f)i~u 16.4 va 
17 DSU va thay vao d6, hai ben dang y dua 
ra Tr9ng tai theo Di~u 25 d~ xern xet bao 
cao cua Panel. Vi~c ap dl;lng co ch~ nay vao 
thu !\le phuc th§m la kha phu h9-p lli Di€u 
25.3 ding quy djnh, pban quy~t clia Tr9ng 
tai se duqc thong bao cho DSB ma khong 
dn DSB thong qua theo nguyen cic d6ng 
thu~n phti quy6t. Sau d6, phan quy~t se chju 
S\l' giam sat Va ap di,mg cac bi~n phap ll~U 
nhu ben thua ki~n khong thvc thi theo Di6u 
21, 22 DSU nhu thong thuang. Do Di~u 25 
khong quy djnh tuong n,r d6i vcn Tn;mg tai 
vien, vi v~y, d~ darn bao giai phap nay c6 th~ 
di@n ra, mo hinh tr9ng tai Vt.J Vi~C Se dUQ'C ap 
d\lng. Theo d6, T6ng Giam d6c WTO c6 th6 
cb9n theo each ng~u nhien tl.r m()t danh sach 
kin cua cac AB tru&c day. Tuy nhien, rn9t 
s6 qu6c gia cho r~ng, n€u giai phap t~m th<Yi 
nay c6 th€ tro· thanh th6ng l~ se l~y di s\.f dp 
bach lien quan d~n vi~c b6 nhi~rn cac thanh 
vien cua AB mcri33. Ngoai ra, d~ de xu§t nay 
thanh hi~n thl,l'C thi phl;l thuQC vao s6 }uqng 
quac gia thanh vien ting h9. Hoa Ky, qu6c 
gia c6 sl'.rc anh hu&ng lcrn trong WTO, chua 
th~ h i~n quan di~rn se ting h9 vi~c sir dvng 
phuang an nay. 

30. https://worldtradelaw.typepad.com/files/eu-ab-proposal.pdf, truy c~p ngay 24/12/2020. 

31. JoostPauwelyn, WTO Dispute Settlement Post 2019: What to Expect?, Journal oflnternational Economic 
Law, 2019, Volume 22, Issue 3, p. 313. 

32. Khoan 1 Di~u 25 DSU. 

33. Joost Pauwelyn, WTO Dispute Settlement Post 2019: What to Expect?, Journal of International Economic 
Law, 2019, Volume 22, Issue 3, p. 315. 
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Hai za, khong SU d71ng thu t~'c khang cao. 

Giai phap khong su dl)ng thu t\ic k.hang 
cao c6 th~ di~n ra theo 2 each sau: 

(i) Khong thong qua bao cao cua Panel34
• 

Phuong an nay duqc dua ra trong luc cha Hoa 
kY c6 mot dong thai nao d6 ho~c WTO mC;lnh 
me dua ra cac quy~t d!nh mang tinh tau dai. 
C\1 thS, sau khi c6 bao cao cua Panel, nhung 
bao cao nay se khong duqc DSB thong qua, 
d ing nhu khong khang cao. Bai vi, ban chfit 
cua bao cao Panel du la t~m thai hay cu6i 
cung, du c6 duqc thong qua hay khong thong 
qua thi bio cao cua Panel chi dong vai tro 
nhu la m<)t y ki~n cua cac chuyen gia v~ cac 
v§n d€ phap ly cua V\l tranh ch~p. N~u nhu 
cac ben d6ng y vai n()i dung trong bao cao 
cua Panel thi h9 se t'\I nguy~n tbµc thi; n€u 
cac ben khong d6ng y thi phl,l thu()c vao cac 
CUQC dam phan ti~p (\lC giua cac ben tranh 
ch§p. Phuong an nay c6 tru di€m la phat huy 
duqc ti~m nang cua hai ben trong qua trinh 
dam phan, nhung c6 m~t trai la c6 th~ dftn 
d~n tinh trC;lng "ca 16-n nu6t ca be". 

(ii) Cam k€t khong khang cao truac khi 
tranh ch§p xay ra ho~c tru6c thm di~m Panel 
dua ra bao cao. Ly giai cho bi~n phap nay Ia 
~i thO-i di~m ma chua ro bcn nao thfu1g ki~n va 
ben nao thua ki~n thi vi~c tlr b6 quy~n khang 
cao c6 th~ d€ dang hon. Nhung bi~n phap xet 
d~n cung se b~t lqi cho ben thua ki~n. 

Hi~n nay, cac qu6c gia thanh v1en . 
trong WTO vftn dang con trong giai do~n 

34. 'floating' panel reports. 

35. Vi~t Nam gia nh~p WTO tu ngay 11/ 1/2007. 

thao lu~n va chua di d~n vi~c ll,l·a ch9n m()t 
bi~n phap nao Cl,l th6. V~n r§t nhi€u cau hoi 
duqc d~t ra cho co ch€ giai quy~t tranh chfrp 
cua WTO trong tuong lai g!n. 

4. Tb\fc ti~n Vi~t nam ap d1}.ng co- ch~ 
giai quy~t tranh chdp thu-o-ng m:;ti qu6c 
t~ ciia WTO 

Vi~t Nam da gia nh?p WTO dl!qc 14 
nam35. Vi~t Nam n~m trong 15 n~n kinh 
tS dang phat tri~n 16n nh~t trong thtrong 
mC;li toan c§u, cung v&i 14 n~n ki.nh t~ khac 
nhu Trung Qu6c, Han Qu6c, II6ng Kong, 
Mexico, Singapore, Cac Ti~u vuong qu6c 
A R~p Th6ng nhit, An :89, Thai Lan, A 
R?p Saudi, Malaysia, Brazil, Indonesia, 
Th6 Nhi Ky va Nam Phi36. Xuftt khfiu 
tich !Uy cua 15 n~n kinh t6 nay da tang 
tu 1.458, I ty USD narn 2000 Ien 6,305 ty 
USD nam 2017, chi~m 35,6% xuftt kh§u 
hang h6a toan ciu nam 201 7' tang tu 
22,6% nam 2000, 15 n€n kinh t~ nay chi~m 
khoang 3/4 xuftt kh~u hang h6a tftt ca cac 
nu6c dang phat tri~n37 • Cung v&i hi~u qua 
thmmg m~i tang nhanh, ti€m nang xay-ra 
xung d(H, tranh chip cua cac qu6c gia neu 
tren ciing cao. Tu nam 1995 d~n thang IO 
nam 2019' cac nuac dang phat tri~n da 
tham gia 45% t6ng s6 V\l tranh ch§p v&i 
tU' each nguyen don va 43% tranh chip v6'i 
tu each bi don38. Xet v~ ktt qua tham gia 
co ch€ giai quy~t tranh ch§.p cua WTO, khi 
cac qu6c gia dang phat tri~n tbam gia v6i 

36. Anabel Gonzalez, Euijin Jung, Developing countries can help restore the WTO :S dispute settlement sys rem, 
27 January 2020, https://voxeu.org/content/developing-countries-can-help-restore-wto-s-dispute-settlement­
system, truy c~p ngay 24/12/2020. 

3 7. Anabel Gonzalez, Euijin Jung. Developing countries can help restore the WTO :S dispute settlement system, 
27 January 2020, h ttps :/ /voxeu. org/content/ developing-couotries-can-help-restore-wto-s-d i spu le-sett] em en t­
system, truy ~p ngay 24/ 12/2020. 

38. Disputes by member, https://www.wto.org/english/tratop _ e/dispu _ e/dispu _by_ country_ e.htm, truy ~p 
ngay 24/ 12/2020. 
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va ch9n m()t 
Lhi€u Cau hoi 
~t tranh chip 

l\lng co· ch~ . ;. 1g m~p quoc 

TO duqc 14 

15 n~n kinh 
rong thuang 
kinh t€ khac 
H6ng Kong, 
vucrng qu6c 
Thai Lan, A 
, Indonesia, 
Xuit kh§u 

nay dii tang 
Jen 6,305 tY 

Vo xu~t kh§u 
117, tang tu 
t~ nay chi~m 
6a tAt ca cac 
voi hi~u qua 
nang xay ra 

quoc gia neu 
j~n thang 10 
1hat tri~n da 
mh ch~p v&i 
anh chAp v&i 
~ua tham gia 
ua WTO, khi 
tham gia v&i 

Jffement system, 
:mte-settlemen t-

ttlement system, 
oute-settlcmcnt-

htm, lruy c~p 

tu each nguyen dan thi c6 ty l~ thiing ki~n 
cao han so v6i khi hQ la bi dan39

• 

Trang thOi gian qua, Vi9t Nam da tham 
gia ·05 V\I ki~n v&i tu each nguyen don, khong 
CO V\l ki~n nao VOi tU' each bi don Va 33 V\I 

tranh chftp v&i tu each la hen thu ba40
. Vt~t 

Nam d~u th~ng ki~n 3/5 v1,1 tranh ch~p da 
dm;rc giai quy8t va khong dn Slr dt,1.ng d€n hai 
bi~n phap bbi thuerng va t~m hoan thi hanh 
nhuQTig b9 theo :Di~u 22 DSU41

• S6 li~u nay 
cho thAy, Vi~t Nam da ~n dl_.ll1g duqc nhung 

l9i th~ cua ca ch~ giai quy€t tranh chftp ct€ bao 
v~ minh tren thuong m~i qu6c t€. C\l th~, v&i 
05 tranh ch§p v6i tu each nguyen don Ia: (i) 

DS404 Hoa Ky - Cac bi9n phap ch6ng ban 
pha gia ct6i v&i m9t s6 Jo~ i tom ill Vi~t Nam42

, 

(ii) DS429 Hoa Ky- Cac bi~n phap ch6ng ban 
pha gia d6i v6i m¢t sb loi;ii tom ru Vt~t Nam43

, 

(iii) DS496 Indonesia - Tv v~ me)t s6 san 
ph~m s~t ho~c thep44

, (iv) DS536 Hoa Ky - . 
Cac bi~n phap ch6ng ban pha gia d6i voi phile 
ca tir Vi~t Nam45, (v) DS540 Hoa Ky - M()t s6 
bi~n phap lien quan dSn san ph~m Mi san ca 
tra ill Vi~t Nam46

• Trong d6, 03 tranh ch§p da 
giai quy~t xong va 02 tfanh ch~p dang trong 
qua trinh giai quy€t tranh chAp (DS536 dang 
trong qua trinh lam vi~c cua Ban H(h th~m, 

NHA NUOC VA PH.AP LU~T 

DS540 m&i chi dung l~i vi~c Yi9t Nam giii 
yeu cfiu tham vftn cho Hoa Ky). 

C6 th€ n6i r~ng, Vi~t Nam dang tham 
gia va sir d1,.mg CO' chS giai quy6t tranh chftp 
cua WTO me)t each chu d9ng nen d~t duqc 
nhung th~ng lqi nh~t djnh. Viet Nam ciing 
da n~m b~t duqc ca ch€ giai quy~t tranh 
chip cua WTO ct€ bao v9 quy€n lqi cua 
quac gia va cac doanh nghi9p Vi~t Nam 
xuftt kh~u hang h6a ra nu&c ngoai. Tuy 
n.hien, tnr&c nhfrng bi~n d(>ng hi~n ~i cua 
ca ch~ giai quy~t tranh ch~p nay, Vi~t Nam 
cling ck phai chu~n bi cho nhfmg di6n bi~n 
kh6 lmmg ti~p theo trong hai V\l dang trong 
qua trinb giai quy~t tranh chAp v&i Hoa Ky. 
5. K~t lu~n 

Df>i v6i cac qu6c gia dang phat tri~n, C('J 

ch8 giai quy~t tranh ch~p cua WTO mang l~i 
nhi~u lqi ich vi day c6 th~ la cong C\l duy 
nh~t d~ bao v9 quysn lqi cua cac qu6c gia 
nay trong khuon khb cua WTO. Tuy nhien, 
tru6·c SlrC ep cua SlJ tang tru&ng kinh t~, 
thuong m~i toan du n6i chung va cua qu6c 
gia thanh vien WTO n6i rieng doi hoi c~n 
som hoan thi?n ca ch~ giai quy~t tranh ch~p 
cua WTO nh~m bao dam can bfulg lqi ich 
clia m9i qu6c gia thanh vien • 

39. Anabel Gonzalez, Euijin Jung, Developing countries can help restore the WTO s dispute settlement system, 
27 January 2020, https: //voxeu.org/content/developing-countries-can-help-restore-wto-s-dispute-settlement­
system, truy c~p ngay 24/ 12/2020 
40. Disputes by member, https://www.wto.org/englisb/tratop _ e/dispu _ e/dispu _by_ country_ e.htm, truy ~p 
ngay 24/ 1212020. 
41. Vi~t Nam thfutg 03 v1,1 ki~n la DS404, DS429, DS496, Xemhttps://www.wto.org/english/tratop _ e/dispu_ e/ 
dispu _by_ country_ e.htm, truy c~p ngay 24/ 12/2020. 
42. DS404, United States - Anti-dumping Measures on Certain Shrimp from Viet Nam, https://www.wto.org/ 
english/tratop_e/dispu_e/cases_e/ds404_e.htm. 
43. DS429 United States - Anti-Dumping Measures on Certain Shrimp from Viet Nam, https://www.wto.org/ 
english/tratop _ e/dispu _ e/cases_ e/ds429 _ e.htm. 

44. DS496 Indonesia - Safeguard on Certain Iron or Steel Products, https://www.wto.org/english/tratop_e/ 
dispu_e/cases_e/ds496_e.htm 
45. S 536 United States - Anti-Dumping Measures on Fish Fillets from Viet Nam, https://www.wto.org/ 
english/tratop _ e/dispu_ e/cases_ c/ds536 _ e.htm. 
46. DS540 United States - Certain Measures Concerning Pangasius Seafood Products from Viet Nam, https:// 
www.wto.org/english/tratop_e/dispu_e/cases_e/ds540_e.htm. 
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