
• I. 
cau dau tranh, 

Lr ph~t VPHC, 

cac nghi djnh 
rong cac linh 

gi&i h~n th~m 
cao do $1J tac 
hinh tht'.rc xu 

~ v~t, phuong 
). ' ytham quyen 

~c h~u quad€ 
1 hanh nhanh 

Ao 
i), Binh /ut]n 

m 2012, Tai 
:::, 2017. 

1 thi~n phap 

b~t ba sung 

chi Nghien 

~n ruy nghi 

quan hanh 

r Philp lutl.t, 

bJnh thuc xir 

tharm nien", 
s6 5/2019. 

§t ctia Lu~t 
.n ban phap 

p lu~t Vi~t 
ft 6 nam thi 

tra Chinh 

CP (sfra dBi, 
>). 

so 512020 

I\) 
0 
I\) 
0 

() 
)>>, 
z 

I ...., 
I\) :r 
0 

\ 

4 • • NGHii'N C(flJ - TRAO DOI 

A A' , , ~ ~ ? A ? ; A 

CUOC CHIEN PHAP LI VE THEM LUC DIA MO RONG 0 BIEN DONG 
I a I I 

~ .... 
NGUYEN HONG THAO * 

Tom t&t: Thang 1212019, tl? trinh m9t phJn thJm ltJc tlja mu r9ng ngoai 200 h<ii li cua Malaysia a 
phia Biic Biin Dong tq,o ra bu&c ngo(tt m&i trong CUQC chiin phap li a Biln Dong. Tren CO' sa so sanh 
hai thOi adm nam 2009 va 2019, bai viJt kh6ng chi phtin tich lrJ,p truirng cac nu<lc tranh chtip ma con 
cua ca cac nu&c kh6ng tranh chdp (nhu Indonesia) va nu&c ngoai khu V{IC (nhu Hoa Ky),· qua tl6 co 
thi they aU<;JC bite tranh tJng quat vJ tac tl9ng cua Phan quyit Tr9ng tai Biin Dong nam 2016, SI! 

khac bi?t giiia hai quan ttiim, m9t hen la htiu hit cac nuac trong va ngoai khu V{IC ung hO Cong u&c 
LurJ,t biin nam 1982 va yeu du twin thu Phan quydt Tr9ng tai Bidn Dong, m9t hen la duy nhtlt Trung 
Qu6c. Nghien CUu cua bdi viit ciing chz' ra CUQC chiin phap li nay se con lau dai va kh6 khan ili iii ttin 
giai ph!Jp t6ng thJ cu6i cung cho Biln Dong. 

Tit khoa: Biln Dong; Hoang Sa; ranh gi<Yi tMm lt,1c ata; thim 11:1.c dia ma r9ng; Truang Sa 

NhrJ,n bai: 151412020 Haan thanh bien trJ,p: 241912020 Duy~t dang: 251912020 

THE LA WF ARE WAR ON THE EXTENDED CONTINENT AL SHELF IN THE EAST SEA 

Abstract: The partial submission on the extended continental shelf beyond 200 nm made by 
Malaysia in December 2019 sparked new lawfare war in the East Sea. The paper makes comparisons 
between 2009 and 2019 submissions not only from. the perspective of claimants' positions but also from 
the stance of other non claimant (such as Indonesia) and of the State from outside (such as the US). 
Based on those analysis, overview on the impacts of the 2016 Award Arbitration would be drawn and 
the difference between the two views, one from most of the countries in and outside the region 
supporting the UN Convention on the Law of the Sea in 1982, requiring a full compliance with the 
Arbitration ruling, the other from China alone. The research paper concludes that this legal battle 
could last long with a lot of difficulties before a final solution is given for the East Sea. 

Keywords: The East Sea; the Paracel Islands; outer limit of the continental shelf; extended continental 
shelf; the Spratly Islands 
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N gay 30/3/2020, Vi~t Nam chinh thuc 
c6 Cong ham gtii Uy ban Ranh gi&i 

th€m h,ic dja (Commission on the Limits of 

the Continental Shelf - CLCSP) lien quan 

* Ph6 giao SU', ti~n si, H9c vi~n Ngo~i giao Vi~t Nam 
E-mail: thaonh@dav.edu.vn 

(1). Cong ham s6 22/HC-2020 cua Phai doan thu0ng 
tfl!c Vi~t Nam t~i Lien Hqp qu6c ngay 30/3/2020, 
https://W\VW. un. org/Depts/los/ clcs _new/submissions_ 
files/mys_12_12_2019NN20200330_ENG.pdf, truy 
c~p 15/4/2020. 

TAP CHI LU!T HOC s6 5/2020 

d€n d~ trinh mC.>t ph~n thSm lµc ctia ma r9ng 

cua Malaysia a phia B~c Bian Dong thang 

12/201952> Day la vong hai cua CUQC chi€n 
phap li v€ vk d6 nay. Vong mot trao d6i cong 

(2). B~ trinh m{>t phAn cua Malaysia Jen Uy ban ranh 
gi&i th€m l\lc dia (Malysian Partial Submission to the 
Commission on the Limits of the Continental Shelf), 
Executive Summary 2019, para. 4.2, https://www.un. 
org/Depts/los/clcs _new/submissions_ fileslmys85 _ 20 I 
9/20171128_MYSyS_DOC_OOl_secured.pdf, truy 
c~p 15/4/2020. 
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ham ngo:;U giao v~ ranh gi&i th~m h,ic dia ngoru 

200 hai Ii b~t d§u v&i h6 sa d~ trinh chung 

cua Malayia va Vi~t Nam nam 2009. 
Hai mfic 2009 va 2019 
D~ trinh chung Vi~t Nam - Malaysia 

nam 2009 da t~o ra bu&c ngo~t trong cu()c 
chi~n phap li (J Bi~n Dong va bUQC cac nu&c 

d§n lam sang to l~p truang V~ C(J SCY phap Ii 
va ranh gi&i cac yeu sach cua minh trong 

Bi~n Dong. Day ta bu&c di phap li dfuig d&n 

cua cac quBc gia ven bi6n theo yeu c§u t{li 

khoan 8 Di8u 7 6 Cong u&c cua Lien Hqp 
qu6c v8 Lu~t bi~n (United Nations Convention 

on the Law of the Sea - UNCLOS) v&i then 

h~n cuBi cilng la ngay 13/5/2009. Malaysia va 
Vi~t Nam da d~ trinh h6 so chung ngay 

06/5/2009.<3> Vi~t Nam dad~ trinh h6 SCI ranh 
gi6i ngoai 6 ph§n phia Bic Bi~n Dong ngay 

07/5/2009.<4
> Ca hai d~ trinh d€u thee hu&ng 

(3). CLCS.33.2009. LOS Communication of the UN 
Secretariat on the receipt of the Joint Submission 
made by Malaysia and the Socialist Republic of 
Vietnam to the Commission of Limits of Continental 
Shelf, 7 May 2009, https://www.un.org/Depts/los/clcs_ 
new/submissions_ files/mysvnm33 _ 09/mysvnm _ clcs33 
_2009e.pdf, truy c~p 15/4/2020. 
f)~ trlnh chung Malaysia va Cong boa xa hQi chu nghia 
Vi~t Nam (Joint submission of Malaysia and the Socialist 
Republic of Viet Nam), 6 May 2009, Commission on 
the Limits of the Continental Shelf(CLCS), http://www. 
un.org/Depts/los/clcs _new/submissions_ files/mysvnm 
33 _ 09/mys_ vnm2009excutivesummary.pdf, truy c~p 
15/4/2020. 
(4). CLCS.37.2009. LOS Communication of the UN 
Secretariat on the receipt of the t Submission made by 
the Socialist Republic of Vietnam to the Commission 
of Limits of Continental Shelf, 11 May 2009, 
https://www.un.org/Depts/los/clcs _new/submissions_ 
files/vnm3 7 _ 09/vnm _ clcs3 7 _ 2009e.pdf, truy c~p 

15/4/2020; 
f)~ trinh cua Cong hoa xa hQi clui nghia Vi~t Nam -
Submission of the Socialist Republic of Viet Nam, 7 
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kh~ng dinh cac thvc thS & Tnrcmg Sa khong 

c6 th€m h,ic dia rieng. Ngay 07/5/2009, 
Trung QuBc da ra Cong ham phan dBi v6i 

ban d6 ducmg chin do?.n kem thee. Day la 
l§n d§u tien ban d6 nay xu§t hi~n trong 

khuon kh6 Lien Hqp quf>c. Theo ban ct6 nay, 

Trung Qu6c dua yeu sach phi li v~ chu 
quysn h§u h~t cac tlwc th~ va cac vling nu&c 

trong ph~m vi duemg chin do~. Cong ham 
va ban d6 ctia Trung QuBc c6 ham y Bi~n 
Dong khong t6n t?.i vfui d€ th~m h,ic dia ma 
r9ng. Dai nghich v6i dS xuftt cua Malaysia 
va Vi~t Nam vS vi~c tham gia h6 so chung, 

Philippines dua ra Cong ham phan d6i ngay 

04/8/2009. <5) Li do chf nh cua phan dBi khong 

chi do hanh vi d~ trinh ranh gi6i ngoai ma 
COil do mQt trong s6 nhfrng di€m CCI SO ma 

Malaysia sir dt,mg la Bic Borneo (Sabah) -

Hinh th& Philippines c6 yeu sach. Chi~n tranh 

cong ham oam 2009 d~t ra vfui d~ lam ro hem 
quy ch~ phap li ctia cac thvc thS a Tru<Jng Sa. 

Day Ia m9t trong nhfrng tiSn d€ thuc day 

Philippines kh&i d()ng ti~n trinh thanh l~p 

Toa tr9ng tai tren CCI sa Phl) ll)C vn cua 
UNCLOS. Phan quy~t cua Toa trQng tai nam 

2016<6
) (sau day gQi tit la Phan quy~t) da co 

tac d()ng d~n l~p truemg cac ben v€ quy ch~ 

May 2009, CLCS, http://www.un.org/Depts/los/clcs_ 
new/submissions_ files/submission_ vnm _ 37 _ 2009 .htm, 
truy c~p 15/4/2020. 
(5). Cong ham sf> 000819 cl.ta Phai doan tbucmg tnJc 
Philippines t~i Lien HQ'P qu6c ngay 04/8/2009, 
https://www.un.org/Depts/los/clcs_new/submissions_ 
files/mysvnm33 _09/clcs_33 _2009 _los_phl.pdf, truy 
c~p 15/4/2020. 
(6). Phan quy~t Bi€n Bong (Philippines v. Truog Qu6c), 
Quy~t djnh cua Toa tr9ng tai v@ noi dung V\l vi~c, 
1217/2016, https://pcacases.com/web/sendAttach/2086, 
truy c~p I 5/4/2020. 

TAP CHi LU!T HOC S6 512020 
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cac dao va 
cong ham lfu 

Nam 20 
m()t ngay n 
cua Tmng t 

v6i d~ trinl 
cuaMalaysi 
d€u gifr tha: 

cua Trung C 

thang .sau 

thang sau i 

nam 2009, 
sach va da 
Trong m6c 

ti~ng b~ng 
Tang Thu 
luOi bo va 
UN CLOS.< 
m()tCongl 

hai lAn Bru 

(7). Cong ha 
~i Lien Hgp 
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(8). Cong ha 
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08/712010 (I 
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OlOre_mys_ 
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261sno20 c 
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mg Sa khong 

'( 071512009, 

?Mn d6i v6i 

theo. Day Ia 
t hi~n trong 

) ban db nay, 

1i li v~ chu 

,cvimg nu6c 

1. Cong ham 
Mm y Bi~n 
l h,ic dia ma 
ua Malaysia 

.6 sa chung, 

an ddi ngay 

nddikhong 

Yi ngoai ma 

n CO' SCY ma 

o (Sabah) -

Chi~n tranh 

· lamro hem 
Tru<Yng Sa. 

~ thuc d~y 
r thanh l~p 

)C VII cua 

?ng tai .nam 
uy~t) da c6 

v~ quy ch~ 

~pts/los/clcs _ 
17 _2009.htm, 
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04/8/2009, 

ibmissions 
tl.pdf, truy 

rnmg Qu6c), 
mg V\l vi~c, 
<\ttach/2086, 

s6 512020 

" <1 

"' 0 

"' 0 

:c 
O> .. 
0 
)>>1 
z 
-I ... 

-·· 

cac dao Va la ti€n d~ cho CUQC chi€n tranh 

cong ham l§n hai nam 2019 - 2020. 

Nam 2009, Trung Qu6c phan img sau 

m(?t ngay nhung d~n nam 2019, phan ling 

cua Trung Qu6c xay ra gAn nhu d6ng thcri 

v6i d~ trinh cua Malaysia. V 6i Cong ham 

cua Malaysia, 6 ca hai thai di~m, Philippines 

d€u gifr thoi h~n 3 thang; song v6i cong ham 

cua Trung Qu6c, Philippines phan irng chi 3 

thang sau mac thang 12/2019 so v&i 23 

thing sau m6c thang 5/2009. C7) Trong m6c 

nam 2009, Indonesia khong pbai nu6c yeu 

sach va da !en ti~ng bac b6 duang lum bo.<8> 

Trong m6c nam 2019, nu6c nay ti~p tl)c len 

ti~ng b~ng Cong ham ngay 26/5/2020 gfri 

T6ng Thu ki Lien Hqp qu6c, bac b6 ducmg 

lum bo va mQi yeu sach khong phu hqp v6i 

UNCLOs.<9> Trung ·Qu6c l~p tfrc c6 them . 

m(?t Cong ham ngay 02/6/2020 dap tra.<1°) Ca 

hai lAn Brunei khong phan trng du trong nam 

(7). Cong Mm ctia Phai doan thuemg trvc Philippines 
~Lien Hqp qu&c ngay 05/412011 , https://www.un.org/ 
Depts/los/clcs _new/submissions_ files/mysvrun33 _ 09/ph 
l_re_chn_201 l.pdf, truy c~p 15/4/2020. 
(8). Cong.Mm s6 480/PQL-703/VII/l.O cua PMi doan 
thuemg tr~rc Indonesia tsii Lien HQ'p qu6c ngay 
0817/2010 (Indonesia's Note No. 480/POL-703M1/ 10 
of 8 July 20 I 0), CLCS, https://www.un.org(Depts/ 
los/clcs _ oew/submissions _ files/mysvnm33 _ 09/idn _2 
O!Ore_mys_vnm_e.pdf, truy c~p 15/4/2020. 
(9). Cong ham s6 126/POL-703/V/20 c1ia PMi doan 
thucrng tri,rc Indonesia t.r,li Lien Hgp qu6c ngay 
26/5/2020 (Indonesia's Note No. l 26/POL-703/V/20 
of May 26th 2020, https://www.un.org/Depts/los/ clcs_ 
new/submissions_files/mys_12_12_2019/2020_05_26 
_IDN_NV _UN_OOI_English.pdf, troy ~p 15/4/2020. 
(10). Cong ham s6 CML/46/2020 cila PMi doan 
thucrng tn..rc C<;mg hoa nhan dan Trung Hoa ti;ii Lien 
HQ'p qu6c ngay 02/6/2020, https://www.un.org(Depts/ 
los/clcs _new/submissions_ files/mys_ 12_l2_2019/20 
20 _ 06 _ 02 _ CHN _NV_ UN_ eng.pdf, truy ~p 02/612020. 

TAP CHi LU!T HOC SO 5/2020 

(i) 

NGHIEN CUu - TRAO DOI 

2019 Brunei c6 thong bao y dinh d~ trinh 

ranh gi&i th~m h,1c dia ma r()ng v6i CLCS.(1 1
) 

Nhu v~y, trong ca hai m6c thoi gian, vfui d€ 

th€m h,ic dia m(y rQng chua du tc;to ra S\I 

th6ng nhdt trong ASEAN. 

Lai le cua cac nu6c trong cong ham cling 

c6 sµ thay d6i nhdt djnh. Khong dS c~p yeu 

sach duemg chin do~ da bi Toa tr9ng tai bac 

b6, Trung Qu6c tim each dua ra cac khcii 

ni~m m6i thay thS trong khi ti8p tµc yeu sach 

phi li vs quySn lich SU va lqi dl,lng S\I chua ro 

rang cua m9t s6 thu~t ngfr trong UNCLOS. 

Malaysia, Philippines, Indonesia va Vi~t Nam 

th~ hi~n ro r~t xu th8 ling h¢ phan quy~t Toa 

trc;>ng tai vs cac thl,IC th~ Trnong Sa khong c6 

vu.ng d~c quysn kinh t€ va th€m h,1c dia rieng. 

Tru6c va sau nam 2009, cac tranh chgp 

tren thSm h,ic dia xay ra vm cuemg d9 thfip. 

Th~m chi cac ben lien quan con c6 dl,l' an tham 

do vitng xac djnh chung Philippines-Trung 

Qu6c-Vi~t Nam vao nam 2005.<12
> Nam 2019 

( 11 ). Thang bao ban d§u lien quan d~n ranh gi6i ngoai 
thSm 11,1c dia ctia Brunei (Brunei Darussalam's Preliminary 
Submission concerning the Outer Limits of its Continental 
Shelf), 12 May 2009, http://www.un.org/Depts/los/ 
clcs _new/submissions _files/preliminary/brn2009preli 
minaryinformation.pdf, truy c~p 15/4/2020; 
Nguyen Hong Thao & Ramses Amer, "Coastal States 
in the South China Sea and Submissions on the Outer 
Limits of the Continental Shelf', Ocean Development 
& International Law, 42:3, 2011, 245 - 263. 
(12). Thoa thu~n ba ben vS nghien c\'.ru khoa h9c bi~n 
chung trong cac khu V\fC xac dinb ctia Bi~n Dong, 
http://nghiencuubiendong.vn/trung-tam-du-lieu-bien
dong/doc_ download/138-a-tripartitc-agreement-for
joint-marine-scientific-researcb-in-certain-areas-in-the
south-china-sea, truy c~p 15/4/2020; 
Li, Jianwei, and Pingping Chen, "Joint DevelopmenL 
in the South China Sea: Is the Time Ripe?", Asian 
Yearbook of International Law: Volume 22 (2016), 
edited by Seokwoo Lee et al., Brill, LEIDEN; 
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dan.h d§u sv ding tbfulg tren thµc d!a khi 

tru&c d6 tau hai canh Trung Qu6c xuAt hi~n 
trong khu V\IC Tu Chinh va th~m l\lC dja Vi~t 
Nam,03

) t~i Luconia gfui Malaysia. Tau Hai 

duang d!a chAt (Haiyang Dizhi) 8 da lam 

quan b~ Trung Qu6c - Vi~t Nam them cang 

thing khi ho~t d()ng chi each ba bi€n Vi~t 
Nam 60 - 80 hai li.04

) Da c6 nhfrng yeu c~u 
lo~ b6 S\! tharn gia cua cac Cong ti d§.u khi 

mr&c ngoai trong Dµ thao Tuyen b6 v€ ung 

xu cua cac ben t~ Bien Dong (COC).(15
) 

Nam 2019 danh dAu sv tranh chftp quySt li~t 
tren th~m J\}C dja khi cac VUng bi€n Cua cac 

thgc th8 (J Hoang Sa, Tru0ng Sa b~ thu hvP· 

Nam 2020 danh d~u S\l tham dµ cua Hoa Ky 
- m()t nu&c ngoai khu Y\!C vao cu(;)c chi€n 

cong ham 2.0. 

Quan Cli~m cua Malaysia 
Trong cong ham ngay 20/5/2009, dap l~i 

cong ham cua Trung Qu6c, Malaysia khfulg 

dinh Ii do d~ trinh chung la bu6c di phap Ii 
dung d~n thvc hi~n nghTa V\l cua qu6c gia 

thanh vien, phu hqp v6·i cac quy dirih cua 

Cong u6c va quy ch€ cua CLCS. V6i bu6c 

BOSTON, 2019, 131-158, p. 153. 
(13). Le Thu Huong, "China's Incursion in to Vie1narn's 
EEZ and lessions from the past'', Asia Maritime 
Transparency Initiative (AMT!), 8 August 2019, 
https://amti.csis.org/chinas-incursion-into-vietnams
eez-and-lessons-from-the-past/, truy c~p 15/4/2020 
(14). Asia Maritime Transparency Initiative, "Update: 
China risks flare-up over Malaysian Vietnamese gas 
resources", Center for Strategic and International 
Studies (CSJS), 13 December 2019, https://amti.csis. 
org/china-risks-flare-up-over-malaysian-vietnamese
gas-resources/, truy c~p 15/4/2020. 
(15). C. Thayer, South China Sea Forecast for 2020, 
https://pt.scribd.com/document/440598763/Thayer
South-China-Sea-Forecast-for-2020, truy c~p 

15/4/2020. 
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di ngay 12/12/2019,<16
) Malaysia c6 th~ da 

dling m(>t mui ten bin nhiSu dich. N6i b?t 

nh~t, d~ trinh nam 2019 cta ma r9ng thsm h,ic 

dja tren CC1 SCT m~c d}nh tftt ca CaC thµc th~ 
n6i ~i Hoang Sava Tru0ng Sa dSu chi c6 12· 

hai li va du0ng chin do~ khong c6 gia tr! 

phap IL DiSu nay gian ti~p kh!ng dinh 

Malaysia t?n d\lllg cac kSt lu?n cua Toa 

trQng tfil c6 lqi cho minh m?c du khong phai 

la ben tham gia V\l ki~n. NSu phan quy6t c6 

lqi cho Philippines thi Malaysia c6 thS tr& 

thanh nu&c thu hai duqc lqi nh§t ru phan 

quySt, khi m6 r(>ng thSm h,ic dia ra g~p han 2 

l~n di~n tich ma yeu sach ban d6 nam 1979 

doi hoi.<17
) Malaysia cling cung c6 vi th@ dam 

phan cua minh tru&c khi coc chinh thuc 

duqc thong qua. Tuy nhien, d~ trinh nam 

2019 ding d~t ra v~ dS: m9t hay nhiSu qu6c 

gia c6 quy~n xac l~p ranh gi&i. thSm h,1c dia 

trong khi d~ trinh ranh gi6i d6 dang duqc 

CLCS xem xet hay khong. Day la v~o dS ma 

UNCLOS ding nlm Quy ch6 thu tl,lc 

(Procedural Rule of) CLCS chua d~ c~p. 
Quan di~m cua Philippines 
Nam 2020, Philippines da dua ra 2 cong 

ham, m(;)t glri Malaysia, <1 
S) m()t gl'.ri Trung 

( L6). Cong ham HA 59119 cua PMi doan thtrong nvc 
Malaysia t~i Lien Hqp qu6c ngay 12/12/2019, 
https://www.un.org/Depts/los/clcs_new/submissions_ 
files/mys85 _20 L9/2019_12_12_MYS_NV _UN_ 001.p 
df, truy c~p 15/4/2020. 
(17). Victor Prescott and Clive Schofield, ''Undelimited 
Maritime Boundaries of the Asian Rim in the Pacific 
Ocean'', Maritime Briefing, Volume 3 Number 1, p. 6, 
https://www.dur.ac.uk/ibru/publications/download/?id 
=240, truy c~p 15/4/2020. 
(18). Cong ham s6 000192 cua Pbai doan thuong tn,rc 
Philippines t~i Lien H<;1p qu6c ngay 06/312020, 
https://www.un.org/Depts/los/clcs_new/submissions_ 
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Qu6c.<19)Tr 

2020, Pbilif 

trinh cua ~ 

Kalayaan : 

quySn; ch6: 

ben ngoai 
). d. quan ao n 

trong tuoni 

noi Pbilipf 

quySn:<20
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Kalayann t 

dang bi tra1 
hai H tbeo 
cac "chfun 

m6' r9ng tu 
' 

C<J ScJ quar 
l\}C Cija mo 

dS Mum( 
r(mg thSm 

d~t li€n th1 

Palawan n 

files/mys_l2 
02.pdf, truy. 
(19). Cong b 
Philippines 
https://www 
files/mys_l~ 

01.pdf, truy 
(20). V~ vfu: 
cua Phai de 
qu6c ngay 
clcs _new/su 
h1_2009re_r 
Malaysia dii 
Franck tron 
Pulau Ligat 
chor~gl~ 
t~i quy~n cl' 
si:r va trong 
dan t()c t\I a 
cku cua lu~t 
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a c6 th~ da 

ch. N6i b~t 
1ng thSm h,ic 

:ac thi;rc the 

Su chi c6 12 
g c6 gia tri 
<ll~ng dinh 

m cua Toa 

kh6ng phai 
an quy€t c6 

c6 th~ tr& 

tAt t1r phan 
a g~p hon 2 
, nam 1979 

1 vi thS dam 
chlnh thuc 

trinh nam 
nhiSu qu6c 

tSm h,ic dia 

dang duqc 

v§n dS ma 

~ thU t\lC 
l~c~p. 

Ira 2 Cong 

giii Trung 

I th110ng tn,rc 

12/12/2019, 
ubmissions_ 
l _UN_OOI.p 

"Uodelirnited 
n the Pacific 
mber I, p. 6, 
ownload/?id 

thuang tn,rc 

06/3/2020, 
tbmissions 
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Qu6c.<19)Trong Cong ham giri Malaysia nam 

2020, Philippines dua ra 3 Ii do phan d6i: f)~ 
trinh ·cua Malaysia ch6ng I§n len khu V\l'C 

Kalayaan ncri Philippines tuyen b6 cbu 

quy~n; chbng Ik Ien khu vvc th~m lµc d!a 

ben ngoai 200 hai Ii tinh tir duemg ca s& 

qufui dao ma Philippines c6 y dinh d~ trinh 

trong tuong lai; lien quan dSn B~c Borneo 

ncri Philippines khong bao gio tir bo chu 

quy~n. (20) Phin 16n cac thl,TC the trong 

Kalayann thu()c Truemg Sa ncri chu quy~n 
dang bi tranh chAp. Chting chi c6 lanh hai J 2 
hii li theo Phan quy~t nen chi c6 the t~o ra 

cac "ch§m x6i db" tren ban db th€m l\lc d!a 

m& n?ng tir Malaysia hay 200 hai li ru du&ng 

C<Y so· quftn dao Philippines. y eu sach th6m 

h,lC dia mo r9ng CUa Malaysia se d~t ra v§n 

d€ li~ m()t qu6c gia ven bi~n c6 th~ mo . 

r{)ng th~m h,JC dja CUa hQ qua cac liinh th6 

d~t 1i€n thu()c nuO-c khac khong? Ranh ngfun 

Palawan ngan each Philippines v&i Truemg 

files/mys_l2_ 12_ 2019/2020_03_06_PHL_l\1V _UN_ O 
02.pdf, truy c?p 15/4/2020. 
(19). Con~ Mm s6 000191 cua Phai doan thuemg tn,rc 
Philippines ~i Lien Hqp qu6c ngay 06/3/2020, 
https://www.un.org/Depts/los/clcs_new/submissions_ 
fi1es/mys_12_12_2019/2020_03_06_PHL_NV _UN_O 
01.pdf, truy c~p 15/4/2020. 
(20). Va v§n d~ nay, xem them: Cong Mm HA 41 /09 
cua Phai doan thu<mg tn,rc Malaysia t~i Lien Hqp 
qu6c ngay 21/8/2009, https://www.un.org/Depts/los/ 
clcs _new/submissions _files/mysvnrn33 _ 09/mys_re _p 
hl_2009re_mys_ vnm_e.pdf, truy c~p 15/4/2020. 
Malaysia da d~n y kib ca nhan cua Quan toa adhoc 
Franck trong V\l chu quy~n tren Pulau Sipadan va 
Pulau Ligatan va do-n xin can thi~p cua Philippines 
cho ring lu~t qu6c t€ hi~n d~i khong cong nh~n si,r tbn 
t~i quy~n cua chU quy~n chi d\Ta tren danh nghia Iich 
SU va trong b§t kl St;r ki~n nao sau khi thi,rc hi~n quy~n 
dan t9c ti;r quySt duqc ti6n hanh phU hqp voi cac yeu 
c~u cua lu~t qu6c t€. 

TAP CHf LUAT HOC SO 5/2020 

I 

NGHIEN C(/l} - TRAO DOI 

Sa nen khong ct& d6 nu&c nay yeu sach th~m 
lµc dia ma r()ng ru qu~n dao. Philippines la 

qu6c gia da d~ trinh thSm lµc dia ma rong a 
vilng bi~n Bong Philippines vao nam 2009 

va la d~ trinh duy nh~t duqc CLCS xem xet 

trong khu V\fC chau A- Thai Blnh Duang.c21
) 

NSu c6 kha nang, Philippines dad~ trinh ca 

ranh gi&i thSm h,Jc dia ma r()ng ben Tay 

Philippines ru narn 2009. Nhu v~y li do 

chinh Philippines phan a6i Malaysia la hai 

mrcrc c6 vAn dt3 tranh ch~p chu quy€n B~c 
Borneo, bcr bi~n nay la C(J so d€ Malaysia 

yeu sach thSm h,1c d!a m6 r()ng len phia B~c 
Bi~n Bong. Trong Cong Mm giri Trung 

Qu6c ngay 06/3/2020, Philippines chinh thuc 

xac nh~n cac thl,rc the luon n6i 6 Truemg Sa 

chi c6 12 hai li. Cong ham nay l~n dAu tien 

kh~ng dinh cac k~t Iu~n cua phan quySt t~i 

di6n dan Lien Hqp qu6c: Khong m<?t thvc 

th~ n6i nao t~ qu&n dao Truong Sa t~o ra 

danh nghra Vlmg d~c quysn kinh t~ va th€m 

h,Ic d!a.C22
) Philippines ding th~ hi~n sv nh~t 

quan bac b6 yeu sach duemg lucri bo va "cac 

(21). B~ trinh (ranh gi&i th~m lt,tc dja) cua Philippines 
gui Uy ban Ranh gioi them lvc dja (Submission of the 
Republic of Philippines), 8 April 2009, CLCS, http://"'rww. 
un.org/Depts/los/clcs _new/submissions_ files/phl22 _ 0 
9/phl_esummary.pdf., truy c~p 15/4/2020. 
UNCLOS, Commission on the Limits of the Continental 
Shelf, "Recommendations of the Commission on the 
Limits of the Continental Shelf in Regard to the 
Submission made by the Philippines in Respect of the 
Benham Risse Region", 8 April 2009, https://www. 
un.org/depts/los/clcs _new/submissions_ files/phl22 _ 0 
9/phl_rec.pdf, truy ~p 15/4/2020. 
(22). Cong ham s6 000191 ciia Phai doan thuO'ng tn,rc 
Philippines t~i Lien Hqp qu6c ngay 06/3/2020, 
https://www.un.org/Depts/los/clcs_new/submissions_ 
files/mys_12_12_2019/2020 _ 03 _ 06_PHL_NV _ UN_O 
0 I .pdf, truy c~p 15/4/2020 

35 

< ,., 
: 

:z 

:J z 

t] 
-o -

I ) 
z 
0 

rt z ..... 
--



-~ 
• 
• ~ 

NGHIEN ctru- TRAO DOI 

vting nu&c Ian c~ ciing nhu day biSn va 

long d~t du&i day biSn"C23> ru Cong ham nam 

2011 C24> glii Trung Qu6c, t&i d8 nghi Toa 

tuyen du<Yng chin do~n khong c6 gia tri nam 

2013 va hi~n t~i la Cong ham nam 2020. 
Yeu sach quy8n lich Slr cua Trung Qu6c 

ding khong dugc thira nh~n. Cong ham nay 

cho th§y Philippines su d\lllg phan quy€t khi 

c~n thi~t, c6 lgi cho hQ, trong quan h~ v&i 

cac nu&c lang gi@ng. 

Quan di~m cua Truog Qu6c 
Trung Qu6c v~n nh~t quan yeu sach phi 

Ii, khong c6 ph~m vi r5 rang v~ "chit quyJn 

khong th€ tranh di.i tren tcit ca ccic aao trong 

Bidn Bc5ng va CclC vimg nubc f<i C~n va au(JC 

huang eek quy§n chu quyJn va tai phan tren 

cac vimg nubc thich ung ding nhu Clay bidn 

va long adt du&i day bidn cua chi'mg".c25> 

Nam 2009, Trung Qu6c dua ra ban 06 chin 

do~n de minh chl'.mg cho yeu sach cua minh. 

Nam 2019, Trung Qu6c ti€p t\]c theo du6i 

yeu sach phi Ii cua minh, nhung chuysn sang 

each di~n d~t khac troog Cong ham glii 

Malaysia: "Trung Qu6c co chit quy§n tren 

Nam hir.i chu llao, bao g6m Bong Sa, Tay Sa, 

(23). Cong ham CML/17/2009 va CML/18/2009 cua 
PMi doan thucrng tf\l'C Trung Qu6c ~i Lien Hqp qu6c 
ngay 07/5/2009, https://www.un.org/Depts/los/clcs_ 
new/submissions_ files/mysvnm33 _ 09/chn _ 2009re _ m 
ys_vnm_e.pdf, truy c~p 15/4/2020. 
(24). Cong ham s& 228 cua Phai doan thucrng tn,rc 
Philippines t~i Lien Hgp qu6c ngay 05/4/2011, 
https://www.un.org/Depts/los/clcs_new/submissions_ 
filcs/mysvnm33_09/phl_re_chn_201 l.pdf, truy c?p 
15/4/2020. 
(25). Cong ham CML/17/2009 va CML/18/2009 cua 
Phai doan thuang tn,rc Trung Qu6c ~i Lien Hgp qu6c 
ngay 07/5/2009, https://www.un.org/Depts/los/clcs_ 
new/submissions_ files/mysvrun33 _ 09/chn _ 2009re _ m 
ys_vnrn_e.pdf, truy c?p 15/4/2020. 
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Trung Sa va Nam Sa; Trung Qu6c co n9i 

thily, tanh hili, -vUng ti~p giap zanh hai tren 

CO" so· Nam hid chu aao; Trung Qu6c c6 

vung a~c quyin kinh d vd th~m l~c aja tren 

co· so· Nam hid chu ado; Trung Qu6c co cac 

quyJn Itch su tr;zi Bi Jn Bong". C26) Cong ham 

nay khong a€ c~p du6ng chin do~, d6i 

tugng phan tich va bac b6 cua phan quy€t, 

nhung neu khai ni~m Nam hai chu dao 

(Nanhai Zhudao - cac qu~n dao 6 BiSn 

Dong) bao g6m ca Macclesfield (Trung Sa) 

chim du&i mvc nu&c biSn. Trung Qu6c rung 

neu Nam hai chu clao trong m9t s6 tai li~u 
cua hQ nhu Tuyen b6 cua Chinh phu Trung 

Qu6c nam 2016,<2
7) Tai li~u l~p tru6ng cua 

(26). Cong ham CMLJ 14/2019 cua Pbai doan thuemg 
tn,rc Trung Qu6c t~i Lien Hqp qu6c ngay 12/12/2019, 
https://www.un.org/Depts/los/ clcs _ ncw/ submissions_ 

files/mys85_2019/CML_14_2019_E.pdf, truy c?p 
ngay 16/7/2020. 
(27). - Tuyen b6 clia Chinh phU C{mg hoa nhan dan 
Trung Hoa v~ chu quy€n Hinh th6 Trung Qu6c va cac 
quy~n v~ bien va lqi ich trong Bi~n :Dong (Statement 
of the Government of the People's Republic of China 
on China's Territorial Sovereignty and Maritime Rights 
and Interests in the South China Sea), 201617/12, 
https://www.fmprc.gov. cn/nanhai/ eng/ snh wtlcwj _ 1It1 
379493.htm, truy c?p 15/4/2020. 
Nguyen van: "China's Nanhai Zhudao (the South 
China Sea Islands) consist of Dongsha Qundao (the 
Dongsha Islands), Xisha Qundao (the Xisha Islands), 
Zhongsha Qundao (the Zhongsha Islands) and Nansha 
Qundao (the Nansha Islands). These Islands include, 
among others, islands, reefs, shoals and cays of various 
numbers and sizes". 
- Trung Qu6c v€ l~p tru<mg giai quy~t thong qua dam 
phan cac tranh ch~p lien quan d6n Trung Qu6c va 
Philippines t~i Bi~n Bong (China Adheres to the 
Position of Settling Through Negotiation the Relevant 
Disputes Between China and the Philippines in the 
South China Sea), 201617/13, https://www.fmprc.gov. 
cn/oanhai/eng/snhwtlcwj_ l/t1380615.htm, truy c~p 

15/4/2020. 
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khai ni~m 
nhien, kh~ 

khong ra I 
each SU di 
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trQng tai 1 
(Position ~ 
Republic o1 
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?u6c c6 n9i 
inh hai tren 

1g Qu6c c6 
/f:lc dja tren 

2u6c c6 cac 
l Cong ham 

do~n, d6i 

?han quy~t, 
ii chu dao 

ao a Bi~n 
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Qu6c rung 
s6 tai li~u 
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1g (Statement 
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Trung Qu6c nam 2014<28) va tnr6c d6 trong 

Lu~t Hinh hai va vling tiSp giap Hinh hai nam 

1992:<29
) Nam hai chu dao duqc g9i b~ng ten 

Tu Sa (Four Sha) trong trao dbi v6i quan 

chuc B9 Ngo~i giao Hoa Ky nam 2011.<30
) 

Khai ni~m nay duqc Trung Qu6c ki vong 

hqp phap hoa yeu sach phi li cua minh bing 

each su dl,Ulg ngon ngfr gay nhfun l~n vm 

khru ni~m quk dao trong UNCLOS. Tuy 

nhien, khru ni~m Nam hlii chu dao ding 

khong ro rang nhu du6ng chin do~n. B~ng 
each su dt,mg s6 it thay cho s6 nhi~u trong 

cau "Trung Qu6c c6 vting d~c quy~n kinh tS 

va th~m h,1c (ija tren ca scr Nam bai chu dao", 

Trung Qu6c cho ring c6 thS ve ducrng ca s& 

qu~n dao cho ca Nam hai chu dao chu khong 

(28). Tai li~u l~p tru0ng cua Cbinh phu C<;mg boa 
nhan dan Trung Hoa v~ vdn d~ thAm quy8n trong V\l · 

tn;mg tai BiSn E>ong do Philippines khoi xu6ng 
(Position Paper of the Government of the People's 
Republic of China on the Matter of Jurisdiction in the 
South China Sea Arbitration Initiated by the Republic 
of the Philippines), 7 December 2014, \Wlw.fmprc. 
gov .cn/mfa _ eng/zxxx_ 662805/tl 217147 .sbtml, truy 
c~p 15/4/2020. 
(29). Lu~~ lanh Mi va vllng ti~p giap Hinh hai cua CQng 
hoa nhan dan Trung Hoa nam 1992 (The PRC Law on 
the Tenitorial Sea and the Contiguous Zone of 25 

February 1992, article 2), https://www.un.org/depts/ 
los/LEGISLATIONANDTREA T1ES/PDFFILES/CH 
N_ I992_Law.pdf, truy c~p 15/4/2020. "The PRC's 
territorial land includes the mainland and its offshore 
islands, Taiwan and the various affiliated islands 
including Diaoyu Island, Penghu Islands, Dongsha 
Islands, Xisha Islands, Nansha (Spratly) Islands and 
other islands that belong to the People's Republic 
of China". 
(30). Julian Ku, Chris Mirasola, The South China Sea 
and China's "Four Sha" Claim: New Legal Theory, 
Same Bad Argument, Opinio Juris, September 25, 
2017, htq)~://www.lawfareblog.com/south-china-sea
and-chinas-four-sha-claim-new-legal-theory-same
bad-argument, truy c~p 15/4/2020. 

T ~ CHi LUh.T HQC SO 5/2020 
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phai chi cho n'rng qu§n dao nhu da lam v6i 

Hoang Sa cua Vi~t Nam. Vi~c Truog Qu6c 

ap d\lllg duang CO' s& qu~n dao v6i Hoang Sa 

la sv vi ph~ chu quy~n cua Vi~t Nam, d6ng 

tbO'i la sv vi ph~m phap lu~t qu6c t~. v6 m~t 
ki thu~t, ti I~ di~n tich nu6c tren dftt cua 

duO'ng ca s& Trung Qu6c ve a Hoang Sa 

cilng gftp rftt nhiSu lAn so v6i ti I~ 9: 1 quy 

dinh trong E>iSu 47 UNCLOs.<31> 

Trong Cong ham nam 2020 dap l~i 

Philippines, Trung Qu6c chi neu yeu sach 

d6i vm Nam Sa (Trucrng Sa clia Vi~t Nam), 

Hyangyan Dao (Hoang Nham) va cac vt1ng 

nu6c k~ c~n. V 6i yeu sach phi li nay, Trung 

Qu6c ham y kha nang ve duang ca s& quAn 

dao cho rieng tling qu§n dao hay m6i th\IC 

th€ c6 nhiing vilng d~c quy~n kinh t~ va 

th~m h.ic dia rieng. Ca hai each neu tren ma 

Trung Qu6c SU dl,mg trong Cong ham nam 

2019 va Cong ham nam 2020 dSu nh~m m\}c 

tieu giai thich c6 lqi cho Trung Qu6c va nh~m 
khong th\IC thi k~t lu~n CUa phan quy~t. 

Trung Qu6c vk ti~p t\lC cho r~ng Toa 

tr9ng tai da vuqt qua thim quySn (ultra 

vires) vi v~y phan quy~t la kh6ng cong b~ng 
va bftt hqp phap. Ngoai l~p trtrang ba kh6ng 

(khong tham gia, khong chftp nh~n tham 

quy6n cua Toa, khong cong nh~n phan 

quy6t), Cong ham nam 2020 da dua ra them 

(31). White Paper on the Hoang Sa (Paracel) and Truong 
Sa (Spratly) Islands, Republic of Vietnam Ministry of 
Foreign Affairs Saigon, 1975, p. 3, file:///C:/Users/ 
ADFMIN/Desktop/lpbcta_ l 975 _ vietnam%20claims 
%20ofl/o20spratlys%20part%20 l _ 002.pdf. Theo tai 
li~u nay (va duqc cac sach tring Vi~t Nam v~ Hoang 
Sa, Tru0ng Sa nam 1979, 1981, I 988 trich d~n), quiln 
dao Hoang Sa nim b vi dQ 111 - 113 E va kinh d() 
15045' - 17015' N, c6 di~n tich 16-18.000 km2 trong 
khi t6ng s6 di~n tich dao chua d~n 10 km2

. 
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NGHIEN C(J'(J - TRAO DOI 

"khong cb§p nh~n b~t ki yeu sach ho~c hanh 

d()ng nao tren 00 s& phan quySt". Trung 

Qu6c thS hi~n l~p trucmg ngan can khong 

cho cac mr6c khac SU d\lflg phan quy€t. 

Nu&c nay v!n tiSp t\IC yeu sach phi Ii r~ng 
hQ co cac quy€n lich su trong BiSn Dong va 

cac quysn nay khong bi cac quysn phat sinh 

tir Cong u6c thay th~ nhu phan quySt da k€t 
lu~n. 02

> Cong ham nam 2020 con cho r~ng, 
Trung Qu6c va Philippines da d~t duqc d6ng 

thu~ (consensus) v~ cac vfin d@ lien quan 

dSn phan quySt cua Toa trQng tai va dang 

quay v€ con ducmg duy nhit dfu1g d€ giai 

quyst tranh ch~p la thong qua dam phan va 

tham vfin song phu:O'ng. Tuy nhien, thoa 

thu~n g§n day nhfit cua hai nu6c la Ban ghi 

nh& v~ thuc d§y hqp tac phat tri€n tai 

nguyen d§u khi trong vong 12 thang duqc 

ki thang 11/2018 khong de c~p thoa hi~p v€ 

cac v~n cta lien quan asn phan quyst cua 

Toa tr<;>ng tai.<33> Ban ghi nha kh6ng d€ c~p 
ph?m vi cua Thoa thu~ nlnmg theo bao chi 

Philippines day la khu vvc biSn Tay 

Philippines va hai ben cfing cam kSt r~ng 

(32). Phan quy~t Bi~n Dong (Philippines v. Trung 
Qu6c), Quy~t dinh cua Toa trQng tai v~ nQi dung V\l 

vi¢c, 1217/2016, para. 262 p. lll, https://pcacases. 
com/web/sendAttach/2086, truy c~p 15/4/2020. 
Nguyen van: "Accordingly, upon China's accession 
to the Convention and its entry into force, any historic 
rights that China may have had to the living and non
living resources within the 'nine-dash line' were 
superseded, as a matter of law and as between the 
Philippines and China, by the limits of the maritime 
zones provided for by the Convention". 
(33). Pia Ranada, DOCUMENT: Oil, gas development 
deal between Philippines, China, Rapp/er, November 
26, 2018, https://www.rappler.com/nation/2 l 7559 -
memorandum-understanding-philippines-china-oil
gas-development-deal, tniy c?p 15/4/2020. 
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Ban ghi nha khong co tinh phap Ii b~t 
bu()c.<34

) Cac CUQC thao lu~n se khong anh 

hu6ng dSn l~p trucmg phap Ii m6i ben va 

cilng khong t~o ra cac quy€n va nghla V\l 

theo lu~t qu6c tS va lu~t qu6c gia. Lu~n
chung "Trung Qu6c va Philippines d~t duqc 

d6ng thu~n (consensus) v~ giai quySt cac 

tranh cb~p cua ho t~i BiSn Dong" da duqc db 

c~p t?i Ph§n III (m\lc 73-91) trong Tai li~u 
l~p tru(mg cita Trung Qu6c nam 2016 va da 

bi Toa tr<;>ng tai bite bo. Trong Cong ham 

nam 2020, vai mac thoa hi~p vs cac vfui d€ 

lien quan d~n phan quy€t cua Toa tr9ng tai, 

Trung Qu6c gian ti~p cao bu9c Philippines 

khong nh~t quan va qua do c6 g~ng lam VO 

hi~u Cong ham nam 2020 cua Philippines. 

Trung Qu6c dang ti€p t\lC chi€n thu~t mu 

mo, t?o vfui dS mm dS t?o th€ co lQ'i ma chua 

phai giai quySt tranh chfip. 

Cac hanh d9ng b~t hqp phap g§n day cua 

Trung Qu6c nhu dam tau ca Vi~t N~m ngay 

02/4/2020, dua tau xua dubi bo~t d9ng tham 

do cua Malaysia trong viing d?.c quybn kinh 

t€ gk Vtl.ng d~ trinh chung Vi~t Nam

Malaysia trong thang 4 - 5/2020, tuyen bG 

thanh l~p cai gc;>i la "qu~n Tay Sa" va "qu~n 

Nam Sa" ngay 18/4/2020<35
) va cong bG danh 

. sach ten 80 thvc th~ chim n~m tren vUng 

th~m l\lc dia Vi~t Nam ngay 19/4/2020(36
) 

(34). Pia Ranada, tldd. 
(35). China's Sansha City establishes Xisha, Nansha 
districts in major administrative move, CGTN 18 April 
2020, https://news.cgtn.com/news/2020-04-18/China
s-Sansha-City-establishes-Xisha-Nansha-districts
PN5hyJkgFy/index.html, truy c?p 02/6/2020. 
(36). Ministry of natural Resources of the People's 
Republic of China, List of names in Chinese language, 
https://www.gi.mnr.gov.vn, truy c~p 02/6/2020. 
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nh~n vai tr( 

khong thuc 
Lien Hqp 

tuang .va 1' 
chc;>i v6i su 

lo~i trir Tn: 

di~n phOng 

Zone -ADI 

& Truang s 
Qu6c ngay 

me cuacac 

Quan t 
Khi M 

ngum phat 
tiSng khfui1 
hai qufio d 

hu6ngd~y 
quy€n tai p 
dUQ'C XaC I 

thcri Mo Ir 

l\tc dia mo 
Dong nhu 

nam 2009 
giao da nl 

Nam tron 
buac dip 
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15/4/2020. 
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)hap Ii b~t 

kh6ng anh 
rndi hen va 

'a nghia V\l 

gia. Lu~ 
es d~t du9·c 
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2016 va da 
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Philippines 
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'hilippines. 
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cho thAy Trung Qu6c dang tim mQi each 

tang cueng S\l hi?n di?n cua minh tren BiSn 

Dong· ma khong nh~c nhi€u d~n dueng chin 

do~n. Cac hanh d9ng nay duqc ti~n hanh 

trong luc Hoa Ky va cac nu6'c dang d6c sue 

chbng d~i dich Covid-19, Vi~t Nam dam 

nh~n vai tro chu tich ASEAN va thanh vien 

khong thueng trvc cua H9i d6ng Bao an 
Lien Hqp qubc, Malaysia vua thay Thu 

tu&ng va N()i cac, Philippines dang chbng 

ch9i vm suy thoai kinh t~ va bAt 6n. Khong 

lo(;li trir Trung Qubc se tri~n khai vling nh~n 
di?n phong khong (Air Defense Identification 

Zone -ADIZ) va V<;lCh ducmg CO' sa qu§.o dao 

6 Tru0ng Sa. Song cac hanh dc;>ng cua Trung 

Qubc ngay cang v!p phai S\l phan fuig rn<;lllh 

me cua cac nu&c khac. 

Quan di~m cua Vi~t Nam 

Khi Malaysia c6 bu&c di dan phuO'llg, 

ngu&i phat ngon B9 N go<;li giao Vi~t Nam len 

ti~ng khkg dinh Vi?t Nam c6 chu quySn tren 

hai quftn dao Hoang Sa, Trueng Sa va duqc 

hu6ng dfty du chu quySn, quySn chu quySn va 

quy€n tai phan qu6c gia d6i vm cac vting bi€n 

duqc xac dinh phu hqp v6i UNCLOS, d6ng 

thCri bao luu quy€n chu quySn dbi v&i thSm 

h,ic diam& r9ng ben ngoai 200 Mi li tren Bi€n 

Dong nhu da neu trong cong ham glri CLCS 
nam 2009.<37> Ngucri phat ngon BQ Ngo(;li 

giao da nhk ll;li d~y du l~p trueng cua Vi~t 
Nam trong Cong ham nam 2009. Bay la 

bu&c di phu hqp cua Vi?t Nam trong vi th~ 

(37). Hung Cu0ng, Vi~t Nam Zen tidng v€ ban ad thdm 
ltJ,c t!,i.a Malaysia a~ trinh len Lien H(Jp qu8c, https://vov. 
vn/chinh-tri~viet -mun-len-tieng-ve-ban-do-them-luc
dia-malaysia-de-trinh-len-lhq-998828.vov, truy c~p 

15/4/2020. 
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NGHI£N CU'U - TRAO DOI 

Chu t!ch ASEAN nam 2020, dbng minh cua 

Malaysia trong d§u tranh chbng l~i yeu sach 

dueng chin do~n VO Ii cua Truog Qubc va 

du d6 yeu du Malaysia diing l~i cac ho~t 
d()ng tham do dO'll phuO'ng.<3

&) Vi~c 
Malaysia rut tau West Capella ra khoi khu 

V\lC d? trinh chung da lam giam cling th~ng 
khong dang c6. 

Cong ham nam 2020 cua Vi~t Nam da 

lam ro hO'll quan di@m cua Vi?t Nam sau 

phan quySt. Vi?t Nam kh~ng dinh UNCLOS 

la ca sa phap li duy nhAt, quy dinh toan di~n 

va tri~t ct€ vs ph~m vi quy8n duqc hu6ng 

vWig bi~n gifra Vi~t Nam va Trung Qubc. 

Kh~ng dinh nay th~ hi~n l~p trueng nh§.t 

quan cua Vi~t Nam, da neu trong Cong ham 

ngay 06/8/1998<39> phan c16i f)iSu 14 Lu~t vs 
vting d~c quySn kinh t~ va thSm l\lc dia cua 

Trung Qu6c nam 1998<40
> va trong Cong ham 

cua Trung Qu6c ngay 07/5/2009, m<?t l~n 
nfra bac b6 yeu sach ctuang chin do~n va yeu 

sach quySn lich sir i:J Bi6n Dong. Vi~t Nam 

cho rkg vting biSn cua cac du true luon n6i 
t~i quful dao Hoang Sa va quAn dao Tnreng 

(38) . Gyanna/Suriname Award in 2007, para. 407 
https://pcacases.com/web/sendAttach/902, truy c~p 

15/4/2020, the Tribunal opined that any Article 83(3) 
violation usually required one side to commit physical 
damage. Thus, while oil drilling would violate this 
provision, mere seismic exploration would not. 
(39). Cong Mm 771/HC-98 ngay 06/8/1998 cua Phfu 
cloan thuang ttvc Viet Nam ~i Lien Hqp qu6c gt'.ri 
T6ng Thu ki Lien Ho·p qu6c. 
(40). Lu~t v~ vLI.ng d~c quyen kinh 1€ va th~m h;ic dia 
cua Trung Qu6c (Chinese Exclus ive Economic Zone 
and Continental Shelf Act of26 JLIDe 1998), 
http://www.un.org/Depts/los/LEGISLATIONANDT 

REATIES/PDFFILES/chn_1998_eez_act.pdf., truy 
c~p 15/4/2020. 
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Sa phai duqc xac dtnh phu hqp v6'i E>i8u 

121(3) Cong u6c. Tuyen b6 nay phu hqp v6i 

cac khoan l , 2 Di8u 20 Lu~t Bi€n Vi~t Nam 

nam 2012. Khi tham gia d~ trlnh chung, Vi~t 

Nam da ma r(mg th€m h,1c d}a tir dftt li~n va 

nhu v~y gian tiSp gia dinh dao Tru<'>ng Sa 

( dao gAn b6' nhftt) khong co th~m h,ic dia. 

Trong Cong ham nam 2014 glii Toa tr9ng 

tfil, Viet Nam cong nh~n Toa co thk quy€n 

va th~ hien quan dism khong mot thvc th@ 

nao ma Philippines neu trong V\l kien c6 th6 

co vling a~c quy€n kinh ts va th~m h,ic aia 

rieng va CO th€ tl;\O ra danh nghia cac vung 

bi~n ben ngoai 12 hai li.(4
I) Tf>ng hQp cac 

tuyen bfi va S\I ki~n nay CO th~ hi@u l~p 

tru<rng cua Vi~t Nam ung ho phan quy~t: 
khong thvc th6 n6i nao 4ti Tru<rng Sa c6 

vilng bi€n ngoai lanh hai 12 Mi Ii. Quy ch6 

phap li cac thµc th~ 6 Hoang Sa se duqc xem 

xet C\l the phu hqp Di~u 121(3) UNCLOS va 

E>i~u 20 Lu~t Bi€n Viet Nam nam 2012. Dao 

thich hqp cho do·i s6ng con nguO'i ho~c cho 

mot d<ri s6ng kinh t~ rieng thi c6 n9i thuy, 

Hinh hai, vling ti~p giap lanh hai, vting · d~c 
quy€n kinh tS va thSm 11,.ic dia. Dao da kh6ng 

thlch hqp cho do·i s6ng con nguO'i ho~c cho 

(41). Phan quy€t Bi~u Dong (Philippines v. Trung Qu6c), 
Quy~t djnh cua Toa trc;mg tai v~ th~m quy@n giai 
quy~t vv vi~, 29/10/2015, paragraphs 47, 183, 184, and 
Viet Nam's Statemenl, Annex 468. https://pcacases. 
com/web/send.Attach/2579, truy c~p 15/4/2020; 
Yoshifumi Tanaka, The South China Sea Arbitration: 
Toward an International Legal Order in the Oceans, 
Bloomsbury Publishing, 2019, p. 27 - 28; 
Carl Thayer, Vietnam Files Statement of Interest with 
the Permanent Court of Arbitration, cogitASIA, 
https://www.cogitasia.com/vietnam-files-statement· 
of-interest-with-the-permanent-court-of-arbitration/, 
truy c~p 15/4/2020. 
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mot dai s6ng kinh ts rieng thi khong co vilng 

d?c quy~n kinh t~ va th~m l\lC dja. 

Cong ham nam 2020 cua Viet Nam ti~p 
tt,lc phan d6i vi~c ap d\l.Ilg ph11ong phap 

du<rng ca s& qu~n dao cho cac nhom dao 4U. 
BiSn Dong, bao g6m quAn dao Hoang Sa va 

quAn dao TruO'ng Sa. Khong co du<rng ca s6 
duqc ve bAng each n6i li~n cac di€m ngoai 

cung cua cac ciu true xa nh~t cua cac nh6m 

dao nay.<42
) Vi~t Nam da phan d6i ·ducmg ca 

s6 Tnmg Qu6c ve xung quanh qufin dao 

Hoang Sa nam 1996 va tiSp tt,lc dftu tranh d~ 
chiSn thu~t nay khong duc;rc ap ct\l.Ilg a qufin 

dao Tm<Yng Sa. Cac blii ngfun ho~c c~u true 
luc chim hie nbi khong phai la d6i tuQ'Ilg thl:l 

d~c Hinh th6 va khong co vling bi~n rieng. 

Quan diem nay hoan toan phu hqp v&i cac 

k6t lu~n cua phan quy~t. 
Quan di~m ciia Indonesia 
Indonesia khong phai la ben tranh chftp 

chu quy8n cac dao trong BiSn Dong nhung 

cac V\l d\lng do tau ca Trung Qu6c v6i Ive 

luQ'Ilg chftp phap biSn cua nu&c nay va tham 

v9ng cua Trung Qu6c ma r9ng viing bi~n tir 
du<Yng chin do~n hay cai gQi la Tu Sa tl;\O 

nguy ca ch6ng l~n khong tranh khoi len cac 

viing bi~n xung quanh dao Natura cua 

. Indonesia va d6 la sv vi phl;lm nghiem tr<;>ng 

cac quy dinh cua UNCLOS. Day la 1i do t<;Li 

sao Indonesia kien quy~t' phan d6i duO'ng 

chin do~n cua Trung Qu6c trong ca hai CUQC 

chiSn phap li 2009 va 2019 - 2020. Trong 

(42) . United States "Straight Baseline Claim: China," 
(1996) Limits in the Seas, No. 117, US Department of 
State, Bureau of Oceans and Environmental and 
Scientific Affairs, http://www.state.gov/documents/ 
organization/57692.pdf, truy c~p J 5/4/2020. 
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Cong ham ngay 26/5/2020, Indonesia m()t 

lfuI nfra kh!ng dirlh: "Ban a6 du<Yng chin 

aor;zn ·n~ y yeu sach quyJn Zich SU hoan toan 

thiiu C<Y s6' phap lf qubc td va lam tfao l<)n 

UNCLOS. Y kiin nay da du<;Jc khJng djnh 

bo'i phan quyit ngay 121712016 cua Toa 

trt;mg tai, theo <16 m()i yeu sach quyJn /jch SU 
ma C<)ng hoa nhdn dan Trung Hoa co thi 

dua ra a6i V<Yi cac tai nguyen sinh v<J,t va 

khong sinh v<J,t c!Ju bt thay thi bm cac ranh 

gi6i bdn QU<)'C quy dtnh bm UNCLOS. La 

m<)t qu6c gia thanh vien, Indonesia lu6n keu 

g()i ton trt;mg day au lwJt qu6c ti, bao g6m 

cac quy atnh cua UNCLOS. BJng cong ham 

nay Indonesia tuyen b6 r&ng nu&c nay khong 

bt rang bw)c bm b&t Id hanh vi vi phr;zm luqt 

quJc ti nao, bao gJm ca UNCLOS".<43
) 

Trung Qu6c trong Cong ham ngay . 

02/6/2020 da biSn Indonesia ru mQt nu&c 

trung l~p thanh nu&c c6 tranh chAp bi~n 
trong Bi~n Dong. Ngoai vi~c kh~ng dinh l?i 

(43). Cong ham s6 126/POL-703N/20 cua Phai doan 
thu<mg tnrc Indonesia ~i Lien Hgp qu6c ngay 
26/5/202~ (Indonesia's Note No. 126/POL-703N/20 
of May 26th 2020, https://www.un.org/Depts/los/ 
clcs_new/submissions_files/mys_ l2_12_2019/2020_ 
05_26_IDN_NV _UN_OOI_English.pdf. Nguyen van: 
"Indonesia reiterates that the Nine-Dash Line map 
implying historic rights claim clearly lacks internati.onal 
legal basis and is tantamount to upset UNCLOS 1982. 
This view has also been confirmed by the Award of 12 
July 2016 by the Tribunal that any historic rights that 
the People's Republic of China may have had to the 
living and non-living resources were superseded by 
the limits of the maritime zones provided for by 
UNCLOS 1982. As a State Party to UNCLOS 1982, 
Indonesia has consistently called for the full compliance 
toward international law, including UNCLOS 1982. 
Indonesia h~reby declares that it is not bound by any 
claims made in contravention to international law, 
including UNCLOS 1982 ". 
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yeu sach chu quy~n Nam hai chu dao va 

phan bac th§m quy~n Toa Tn;mg tai ciing 

nhu k~t lu~n cua Phan quy~t TrQng tai, 

Tru.ng Qu6c I§n d~u tien chinh tht'.rc phat 

biSu: "Khong co tranh chdp lanh th6 giiia 

Trung Qu6c vd Indonesia 6' Bi€n Dong. Tuy 

nhien, Trung Qu6c va Indonesia co cac yeu 

sach ch6ng tan quyJn va l()'i ich bdn t(li mr)t 

sJ phdn cua BiJn Dong".<44
) Phat bi~u nay 

co thS dua Indonesia vao ctanh sach cac nu&c 

tich eve phan d6i l~p trmmg khong phu hqp 

v&i UNCLOS cua Trung Qui>c. 

Quan di~m cua Hoa Ky 
Hoa Ky la nu&c duy nhAt, cbo dSn thcri 

diSm hi~n nay, ben ngoai khu vvc va khong 

co tranh ch§p tham gia vao cu()c chiSn phap 

li cong ham 2.0. Ngay 0116/2020, Tru6ng 

Phai doan Hoa Ky ~i Lien Hqp quac, D~i su 

Kelly Craft da gti'i Cong thu t&i Tbng Thu ki 

Lien Hgp qu&c d~ thS hi~n l~p trucrng cua 

Hoa Ky d6i v6i Cong ham cua Trung Qu6c 

ngay 12/12/2019 v6 vi~c Malaysia mcr r()ng 

th~m h,1c dja.<45
) Hoa Ky khong binh Ju~ v~ 

Cong ham ngay 12/12/2019 cua Malaysia c6 

th~ vi cac li do: 1) Hoa Ky khong pMi la 

thanh vien cua UNCLOS, trong khi vdn d~ 
xac dinh ranh gi&i ngoai cua th~m h,ic dja la 

m(>t quy dinh di~u u&c qu6c t€ khong phai 

~p quan qu6c t~; 2) Hanh vi d~ trinh thSm 

l\lC dia mcr rQng cua Malaysia la binh thm'mg 

theo quy dinh cua UNCLOS va HQi nghi 

(44). Cong ham s6 CMU46/2020 cua Phai doan thu<'mg 
tn,rc C(lng hoa nhan dan Trung Hoa ~i Lien Hgp qudc 
ngay 02/6/2020, https://www.un.org/Deptsllos/clcs_ 
new/subntissions_files/mys_ 12_ 12_2019/2020 _ 06 _ 0 
2_CHN_NV _UN_eng.pdf, truy c~p 02/6/2020. 
(45). Cong tlnr cua Hoa Ky luu harm t~ Lien Hqp 
qu6c ngay 01/6/2020, https://t.co/xibjnjE23I?ss.r=true 
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thanh vien UNCLOS, con n()i dung yeu sach 

ranh gi6i th€m h,lc dia ma n)ng d6 c6 dugc 

ch~p nh~ hay khong thu()c thAm quy€n 

khuy~n cao cua CLCS. 

L~p tru6ng cua Hoa Ky v~ cac yeu sach 

cua Trung Qu6c la nhat quan. L~p tru6ng 

nay dUQ'C th~ hi~n r5 trong Tuyen b6 cua 

Hoa Ky ngay 28/ 12/2016 nh~ xet v6 3 van 

ki~n ma Trung Qu6c cong b6 ngay 12 -

13/6/2016 dB phan d6i Phan quy~t Tr9ng tai 

Bi~n Dong. Hoa Ky phan d6i Trung Qu6c v6 

yeu sach quy6n l!ch si'r. Hoa Ky cho r~ng, 
can cu vao cac diSu khoan ctia UNCLOS, 

bao g6m cac diSu 5, 7, 46 va 47, Trung Qu6c 

khong th~ ve du6ng ca sa th~ng hay du6ng 

CO' sa qu§n dao cho Pratas (Dong Sa), 

Macclesfield (Trung Sa), Hoang Sa, Truong 

Sa va bai c~ Hoang Nham. Tuang ti!, yeu 

sach ctia Trung Qu6c v6 Nam hai chu dao 

nh~m nh6m tAt ca cac dao rru rac a Bi~n 
Dong thanh tlwc th~ chung d~ thi~t l~p cac 

vilng nu6c n()i thuy, Hinh hru, vilng ti6p giap, 

d~c quySn kinh t~ va thSm h:lc dia la phi 

phap. Hoa Ky ciing cho ring, cac tht;rc th~ 

t~i Bi6n Dong khong phai la dao theo nghTa 

cua DiSu 121(1) UNCLOS va bai ngftm 

Macclesfield khong phai la d6i tuqng cua 

yeu sach chu quy~n.<46) 

Cong thu ngay O 116/2020 cua Tru&ng 

PMi doan thu6ng tn,rc Hoa Ky t1.1i Lien Hqp 

qu6c, m~c du d~ c~p tuang tt;r nhu n9i dung 

Tuyen b6 ngay 28/12/2016 nhung c6 m()t s6 

( 46). T6ng hqp thvc ti~n ct'1a Hoa Ky v~ lu~t qu6c te 
niim 2016 (Digest of United States Practice in International 
Law (2016), at 520 - 22, https://www.state.gov/wp
content/uploads/2019/05/2016-Digest-United
States.pdf, truy c~p 03/6/2020. 
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di~m dang chu y. Thu· nhdt, Cong thu th€ 

hi~n r5 S\I ling h9 va khAng d!nh tAm quan 

tn;mg cua Phan quy~t. Hoa Ky kh~ng dinh 

cac l~p tru6ng cua minh hoan toan nh~t quan 

v6i cac quySt d!nh cua Toa Tr9ng tai. Thu · 
hai, Hoa Ky yeu du m~nh me Trung Qu6c 

dua ra cac yeu sach biSn phai phu hqp vai 

lu~t qu6c t~ nhu da dugc quy djnh trong 

UNCLOS, phai tuan thu Phan quy~t va chfim 

diet cac hanh d()ng khieu khich a Bi€n Dong. 

Thu ba, Hoa Ky neu r5 cac yeu sach cua 

Trung Qu6c can thi~p m9t each bftt hqp phap 

cac quySn tlJ do biBn ca ma Hoa Ky va cac 

nu&c khac duqc hu6ng; vi v?.y Hoa Ky phai 

c6 trach nhi~m len tiSng phan d6i chinh thuc. 

Thu' tu, Cong thu nh~n m~nh chi Di€u 5 cua 

UNCLOS m&i duqc ap d\lng cho cac th\fc 

th~ n6i 6 Tru6ng Sa, tuc chi duong ca sa 
thong thu6ng m6i dugc ap d\mg. Di~u nay 

c6 duqc la do k~t lu~ cua Phan qu ySt: cac 

thi,rc th€ t~i Truong Sa chi la da va khong 

phai la dao. Duong ca sa th~ng chi duqc ap 

d\lllg khi bo bi Sn ct!t li€n ( dao) quanh co va 

khuc khuy ho~c khi c6 m9t chu6i dao ch?y 

qua khong each xa bcr bi€n ho~c khi c6 m9t 

dbng bing chau thB C\l'C ki khong cSn dinh. 

Ca ba tnr6ng hqp nay d€u khong hi~n di~n 
· d6i v&i cac da cua Tft!6ng Sa. Thu nam, 

ngoai Macclesfield, Hoa Ky con kS them 

James Shoal la thvc th€ chim hoan toan du6i 

mt;rc nu6c bi Sn, Mischief Reef (Da v anh 

Khan) va Second Thomas Shoal (Bai Co 
May) la cac bai c~n luc chim luc n6i; do do, 

nhfrng tht;rc ths nay khong phai la d6i tuqng 

yeu sach chit quySn va khong thS t~o ra bfrt 

ki mQt vling biSn yeu sach nao. Day dSu la 

cac tht;rc th~ ma Trung Qu6c da va dang djnh 
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thvc hien vi~c cai 4to ctAt, xay cti;rng cac cong 

trinh quan si;r kien c6. Thie sau, Hoa Ky d6ng 

thm nh~c l~i cac cong ham cua Philippines, 

Vi~t Nam va Indonesia tru6c d6 d~u the hi~n 
cling quan di€m d6i v&i cac yeu sach khong 

phu hqp lu?t qu6c t€ cua Trung Qu6c. Cubi 

cling, D~i su Hoa Ky da sl:r d\mg hinh thuc 

cong thu ( danh xung ngoi thu nh~t) chu 

khong phai cong ham (note verbale - danh 

xung ngoi thu ba) dB yeu du T6ng Thu ki 

Lien hqp Qu6c hru chuy~n Cong thu nay 

khong chi t6i cac nu6c thanh vien D~i HQi 

d6ng ma ca t&i H()i d6ng Bao an. Bu&c di 

nay cho thfty Hoa Ky b~t dftu coi cac yeu 

sach qua dang, khong phu hqp lu?t qu6c t€, 

bao g6m UNCLOS, co the t~o ra cac tinh th€ 

de d9a hoa binh va an ninh qu6c t€ va Hoa 

Ky v&i tu each m9t thanh vien thmmg tnrc · 

cua HQi d6ng Bao an c6 trach nhi~m dua vftn 

dS vao chuong trinh nghi S\I cua H()i d6ng 

Bao an khi dn thiSt. Bu6c di nay duqc ti€n 

hanh mQt ngay ngay sau khi Hoa Ky va 

Philippines d~t duqc thoa thu?n 4tffi d\rng 

hi~u 11,Ic thl,Ic thi Thoa thu?n hai ben vs xii li 
vi~c tham vi€ng cac 11,l'c lugng Hoa Ky (J 

Philippines. <47
) 

Giai quy~t tranh cb§p 
Trong d~ trinh nam 2019, Malaysia ciing 

luang tru6c se c6 nhfrng vling danh nghia 

ch6ng l~n d6i v6i yeu sach th~m 11,lC dia 

ngoai 200 hai li nay.<48
) Yeu sach nay khong 

( 47). https://www .cnnphilippines.com/news/2020/6/ 
2/locsin-VF A-termination-suspension-.html, truy c~p 
03/6/2020. 
( 48). Malysian Partial Submission to the Commission 
on the Lim.its of the Continental Shelf, Executive 
Summary 2019, para. 4.2, https://www.un.org/Depts/ 
los/clcs _new/submissions_ files/mys85_2019/201711 
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the tranh khoi chbng IAn ten th~m 11,lc dia cua 

m(>t s6 th\Ic thS er Hoang Sa (n~u dap 1mg 

duqc cac tieu chufui cua Di~u 121(3) cua 

UNCLOS). N6 cfing chbng lftn len kha nang 

th~m lvc dia mo rQng tU Ianh thb chinh ma 

Vi~t Nam va Philippines da tuyen b6 bao 

luu. Trong khi d~ trinh chung nam 2009 v6i 

mvc tieu cU.Ug c6 yeu sach thSm Ive d!a cua 

Malaysia chi gi&i h~ 6 khu Vl,IC phia Nam 

BiSn E>ong, thi d~ trinh nam 2019 da dua 

tranh ch~p vao khu Vl,l'C trung tam Va phia 

B~c cu.a Bi~n Dong. 

Trong d~ trinh chung va Cong ham nam 

2009, Viet Nam va Malaysia keu gQi Philippines 

cling tham gia. Hai nu&c ciing thong bao 

tru6c cho Trung Qu6c vS quy€t dinh cua 

minh. Trung Qu6c va Philippines yeu cftu 

CLCS khong xem xet va khong the hi~n 

mong mu6n dam phan. Trong Cong ham 

nam 2020, Trung Qu6c yeu du Philippines 

quay tr& l~i SU dl,lllg dam phan va tham v~n 
song phuong. Phan (mg cua cac nu&c lien 

quan Ia diSu ma CLCS phai tinh d€n theo 

Di~u 5(a) Ph\l l\lc I Quy ch~ nQi b(> cua Uy 

ban ranh gi&i th~m 11,lc dia. <49
) Trong khi quy 

ch~ phap Ii cac thl,Ic th~ Tru6ng Sa theo kSt 

28_MYS_ES_DOC_001_secured.pdf, truy c~p 

15/4/2020. 
(49). CLCS/40/Rev.l Rules of Procedure of the 
Commission on the Limits of the Continental Shelf, 
para.5 (a), p. 22, https://documents-dds-ny.un.org/ 
doc/UNDOC/GEN/N08/309/23/PDF /N0830923 .pdf? 
OpenElement, truy c~p 15/4/2020: "In cases where a 
land or maritime dispute exists, the Commission shall 
not consider and qualifY a submission made by any of 
the States concerned in the dispute. However, the 
Commission may consider one or more submissions 
in the areas under dispute with prior consent given by 
all States that are parties to such a dispute". 
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lu~ cua Toa trQng tai da giam dang k~ S\l' 

t6n t<;ti cac tranh chlip biSn trong khu VlJC 

phia Nam tbi quy ch~ phap li cua Hoang Sa 

l~i khong duqc di€u chinh b&i phan quy~t. 
CLCS c6 thS xem xet d~ trinh cua Malaysia 

nSu c6 duqc S\l' d6ng thu~n cua t~t ca cac 

mr6'c la cac ben c6 tranh chlip. Se dn them 

th<'ri gian cho nhfrng cu<)c dam phan. D~ 

trinh cua Malaysia khong hi vc,mg c6 ngay 

m9t ban k ien nghi cua CLCS v€ ranh gi&i 

th€m h,ic dia m& r<)ng. N 6 c6 y nghla ma 
r(:mg chiSn luqc, cin cong Trung Qu6c b~ng 
chinh "tro chai" cua h9. Do la su d\lilg chiSn 

tranh phap li d~ giai quySt cac tranh ch§.p 

tren Bi6n Dong. cso) Cac nu6c bu9c phai th€ 

hi~n ro l~p truaug, diSu chinh thong qua dam 

phan d~ di dSn giai phap cu6i cling. S\l' tham 

d\I clia m9t nh6m cac mr&c chua du dS ~o ra 

sv th6ng nh§.t trong ASEAN nhung cling v&i 

thai gian n6 se c6 tac d()ng den l~p truO'ng 

cua ASEAN v~ Bi€n Dong nh~m kiSm chS 

cac xung d9t ti€m tang 6' Bi€n Dong. 

K~t lu~n 
De trinh nam 2019 cua Malaysia da t~o 

ra C\lC di~n mm tren Bi~n Dong. Hftu hSt cac 

nu6'c lien quan, trir Trung Qu6c va B1unei, 

qua tuyen bb va hanh dong cua minh da thS 

hi~n ch§.p nh~n va ung h9 cac kSt lu~ cua 

Toa tr9ng tai nam 2016. Cac nu&c d€u cho 

rfuig, cac th'1,rc th€ n6i a TruO'ng Sa chi c6 

vling bi6n 12 hai 1i va cac bai C<;tll luc chim 

(50). Panos Mourdoukoutas, "South China Sea: Malaysia, 
Indonesia and Vietnam Beat China At Jts Own Garn", 
Forbes, Jan l 0, 2020, https://www.forbes;com/sites/ 
panosmourdoukoutas/2020/0I11 O/south-china
sea-malaysia-indonesia-and-vietnam-beat-china
at-its-own-game/#467f43224lef, truy c~p 15/4/2020. 
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luc nbi 6 Trucrng Sa khong c6 vung bi~n 
rieng, trir phi chling n~m trong khoang each 

12 hai Ii tinh tir th\Ic thS n6i va duqc cong 

nh~n la di€m ca scr. Cac nu&c d€u bac b6 

kha nang toan th€ qufin dao TruO'ng Sa duqc 

coi la th\l'c th~ duy nh~t d~ ap d\lng each ve 

duO'ng ca sa qu~n dao (Di€u 4 7 UNCLOS). 

Khong chi cac nu6c c6 tranh ch§p trong khu 

V\l'C ma Hoa Ky, nu&c ben ngoai khu vgc 

ding da len tiSng d~ bao v~ quy€n tl,f do bi~n 
ca trong Bi~n Bong. Sau Cong thu nam 2020 

cua Hoa Ky, kha nang nhi€u nucrc khac cling 

tham gia cu<)c chiSn phap Ii d€ bao v~ quy€n 

lqi chinh dang cua minh t~i BiSn Dong do 

UNCLOS mang l~i va duqc Phan quySt 

Tr9ng tai Bi6n Dong giai thich ro. Tranh 

ch~p a BiSn Dong khong chi gi6i h<:tn trong 

tranh ch§.p vling d~c quy~n kinh t~ va th€m 

h,ic dja ma da chuy€n sang giai do~n m&i 

tranh ch§.p th8m 1\lc dia m& r(:rng, tir tranh 

ch~p khu VlJC m& r9ng ra thanh vfu-i a€ qu6c 

tS. Tinh th~ doi hoi c6 S\I dam phan gifra cac 

qu6c gia cling S\I ph6i hqp cua CLCS trong 

xem xet cac h6 scr d~ trinh. Li~u CLCS c6 

d6ng vai tro nh~t dinh trong cu<)c chiSn phap 

Ii v€ tbbm l\lC dia m& r()ng a Bi€n Dong? 

Li~u day c6 phai la b~g ch(mg mm vb XU 

hu6ng SU dl,lng nhi€u hon cac phmmg tien 

phap li tir cac qu6c gia nh6 d€ giai quySt 

tranh chftp? Viec yeu sach th8m l\lC dja ma 
r9ng d~t ra v§n d€ quan li tai nguyen sinh v~t 

vling biSn ben tren th€m h,ic dja d6. N6i each 

khac, Bi€n Dong c6 th~ c6 BiSn ca ben ngoai 

cac vling d~c quy€n kinh ts cua cac qu6c gia 

ven bi~n. Song cau hoi li~u c6 Yung day 

bi6n - di san chung cua loai ngu<'ri a gifra 
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Bi€n Dong v§n d€ ngo. D€ xac djnh Bian ca, 
cac nu6c lien quan bu()c phai dua ra duemg 

ranh gi6i d~c quySn kinh t~ cua minh duqc 

xac dinh phu hqp v&i UNCLOS. Quy ch~ 

phap Ii 6 Bi~n Dong se ph\l thu9c nbiSu vao 

cu()c chi€n phap Ii dang duqc dAy m~nh h011 

la SU d\lng va de d9a sir dl;lng vfi Ive. DiSu 

nay doi h6i dam phan tren ca s& thi~n chi 

(bonne fois ), ton tr9ng cac quysn tqi chinh 

dang duqc xac djnh phu hgp v&i UNCLOS 

Va S\r hqp tac Cua t§t ca cac ben./. 
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