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CUGC CHIEN PHAP Li VE THEM LUC BIA MO RONG G BIEN DONG

NGUYEN HONG THAO *

Tom tiit: Thang 12/2019, dé trinh mgt phén thém luc dia mé rong ngoai 200 hai li cua Malaysia o
phia Bic Bién Péng tao ra budc ngodt méi trong cudce chién phap li & Bién Pong. Trén co s6 so sénh
hai thoi diém ndm 2009 va 2019, bai viét khong chi phan tich lép truomg cdc nuwde tranh chdp ma con
ciia ¢ cde nude khdng tranh chap (nhw Indonesia) va nueée ngoai khu vic (nhu Hoa Ky); qua dé c6
thé thdy duoc birc tranh !c;ng quat vé tic d‘dng ciia Phan quyét Trong tai Bién Pong nam 2016, sw
khéc biét giita hai quan diém, _mot bén la hau hét cdc muedc trong va ngodi khu vuc ung ho Cong woe
Ludt bién nim 1982 va yéu cau tudn thi Phan quyet Trong tai Bién Pdong, mét bén la duy nhat Tmng
Quédc. Nghién cieu ciia bai viét ciing chi ra cude chién phap li nay sé con ldu dai va khé khan dé di dén
gidi phap tong thé cudi cing cho Bién Péng,.
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THE LAWFARE WAR ON THE EXTENDED CONTINENTAL SHELF IN THE EAST SEA

Abstract: The partial submission on the extended continental shelf bevond 200 nm made by
Malaysia in December 2019 sparked new lawfare war in the East Sea. The paper makes comparisons
between 2009 and 2019 submissions not only from the perspective of claimants’ positions but also from
the stance of other non claimant (such as Indonesia) and of the State from outside (such as the US).
Based on those analysis, overview on the impacts of the 2016 Award Arbitration would be drawn and
the difference between the two views, one from most of the countries in and outside the region
supporting the UN Convention on the Law of the Sea in 1982, requiring a full compliance with the
Arbitration ruling, the other from China alone. The research paper concludes that this legal battle
could last long with a lot of difficulties before a final solution is given for the East Sea.
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Ng:ay 30/3/2020, Viét Nam chinh thirc
c¢6 Cong ham giri Uy ban Ranh gidi
thém luc dia (Commission on the Limits of
the Continental Shelf - CLCS)" lién quan

* Phé gide sw, tién si, Hoc vién Ngoai giao Viét Nam
E-mail: thaonh@dav.edu.vn

(1). Céng ham s6 22/HC-2020 cta Phai doan thudng

tryc Viét Nam tai Lién Hop quc ngay 30/3/2020,

https://www.un.org/Depts/los/cles_new/submissions

files/mys 12 12 2019/VN20200330_ENG.pdf, truy

cép 15/4/2020.
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dén dé trinh mot phén thém luc dia mé& rong
ciia Malaysia & phia Béc Bién Pong thang
12/2019.” Pay 1a vong hai ciia cude chién
phép 1i vé vén dé nay. Vong mot trao ddi cong

(2). Dé trinh mét phan ciia Malaysia 1én Uy ban ranh
gi6i thém luc dia (Malysian Partial Submission to the
Commission on the Limits of the Continental Shelf),
Executive Summary 2019, para. 4.2, https://www.un.
org/Depts/los/cles new/submissions files/mys85 201
9/20171128 MYS ES DOC 001 secured.pdf, truy
cép 15/4/2020.
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ham ngoai giao vé ranh gidi thém Iuc dja ngoai
200 hai li bat déu v6i hd so dé trinh chung
cua Malayia va Viét Nam nam 2009.

Hai moc 2009 va 2019

Dé trinh chung Viét Nam - Malaysia
nam 2009 da tao ra budc ngoat trong cudc
chién phép li & Bién Dong va budc cac nudc
dan l1am sang t6 lap truong vé co s& phap li
va ranh gidi cac yéu sich cua minh trong
Bién Pong. Pay 1a buéc di phap li dung dan
clia cac qudc gia ven bién theo yéu chu tai
khoan 8 Piéu 76 Cong wéc cua Lién Hop
qudc vé Luét bién (United Nations Convention
on the Law of the Sea - UNCLOS) véi thoi
han cudi cling 1a ngay 13/5/2009. Malaysia va
Viét Nam da dé trinh hd so chung ngay
06/5/2009.%) Viét Nam da dé trinh hd so ranh
gi¢i ngoai & phin phia Bic Bién Dong ngay
07/5/2009.) Ca hai d@ trinh déu theo huéng

(3). CLCS.33.2009. LOS Communication of the UN
Secretariat on the receipt of the Joint Submission
made by Malaysia and the Socialist Republic of
Vietnam to the Commission of Limits of Continental
Shelf, 7 May 2009, https://www.un.org/Depts/los/clcs
new/submissions_files/mysvnm33_09/mysvnm_cles33
_2009e.pdf, truy cap 15/4/2020.

Pé trinh chung Malaysia va Cong hoa x& h6i chii nghia
Vit Nam (Joint submission of Malaysia and the Socialist
Republic of Viet Nam), 6 May 2009, Commission on
the Limits of the Continental Shelf (CLCS), http://www.
un.org/Depts/los/clcs new/submissions_files/mysvnm
33_09/mys_vnm2009excutivesummary.pdf, truy cap
15/4/2020.

(4). CLCS.37.2009. LOS Communication of the UN
Secretariat on the receipt of the t Submission made by
the Socialist Republic of Vietnam to the Commission
of Limits of Continental Shelf, 11 May 2009,
https://www.un.org/Depts/los/cles new/submissions_
files/'vnm37_09/vnm clecs37_2009e.pdf, truy cdp
15/4/2020;

bé trinh cta Cong hoa x& hdi chi nghia Viét Nam -
Submission of the Socialist Republic of Viet Nam, 7
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khang dinh céc thuc thé & Truong Sa khong
c6 thém luc dia riéng. Ngay 07/5/2009,
Trung Quée dd ra Cong ham phan dbi véi
ban dd duong chin doan kém theo. Pay la
lin dau tién ban d6 nay xuat hién trong
khuén khé Lién Hop quéc. Theo ban d6 nay,
Trung Quéc dua yéu sach phi li vé cha
quyén hau hét céc thye thé va cac ving nude
trong pham vi dudng chin doan. Cong ham
va ban db cua Trung Qubc c6 ham ¥ Bién
Pong khong ton tai van dé thém luc dia m&
rong. P6i nghich véi dé xuit ciia Malaysia
va Viét Nam vé viéc tham gia hd so chung,
Philippines dua ra Cong ham phan dbi ngay
04/8/2009.®) Li do chinh cta phan d6i khong
chi do hanh vi d¢ trinh ranh gi¢i ngoai ma
con do mét trong sé nhimng diém co s ma
Malaysia s dung la Bic Borneo (Sabah) -
linh thé Philippines ¢6 yéu sach. Chién tranh
cong ham nam 2009 dit ra van dé lam 16 hon
quy ché phap li ciia c4c thuc thé & Truong Sa.
Pay 1a mét trong nhiing tién dé thuc diy
Philippines khai dong tién trinh thanh lap
Toa trong tai trén co s& Phu luc VII cua
UNCLOS. Phén quyét cia Toa trong tai nam
2016 (sau day goi tit 1a Phan quyét) da co
tac dong dén 1ap trudmg cac bén vé quy ché

May 2009, CLCS, http://www.un.org/Depts/los/clcs
new/submissions_files/submission_vam 37 2009.htm,
truy céip 15/4/2020.

(5). Cong ham sb 000819 cia Phai doan thudng truc
Philippines tai Lién Hop quéc ngay 04/8/2009,
https://www.un.org/Depts/los/clcs_new/submissions
files/mysvnm33 09/cles 33 2009 los phl.pdf, truy
cép 15/4/2020.

(6). Phan quyet Bién Bong (Phlhppmes v. Trung Quéc),
Quyét dinh cta Toa trong tai vé ni dung vu viéc,
12/7/2016, https://pcacases.com/web/send Attach/2086,
truy cép 15/4/2020.
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cac ddo va la tién dé cho cude chién tranh
cong ham lan hai nam 2019 - 2020.

Nam 2009, Trung Qudc phan émg sau
mot ngdy nhung dén nim 2019, phan img
ctia Trung Qubc xdy ra gan nhu dong thoi
voi dé trinh cua Malaysia. Véi Cong ham
ctia Malaysia, & ca hai thoi diém, Philippines
déu gitr thoi han 3 thang; song v&i cong ham
cua Trung Quobc, Philippines phan {rng chi 3
thang sau mbe thang 12/2019 so véi 23
thang sau mdc thang 5/2009.” Trong méc
nam 2009, Indonesia khong phai nudc yéu
sach va da 1én tiéng bac bo dudng ludi bo.®
Trong moc nam 2019, nude nay tiép tuc 1én
tiéng bang Cong ham ngay 26/5/2020 gt
Téng Thu ki Lién Hop qude, bac bo dudng
ludi bo va moi yéu sach khong phu hop véi
UNCLOS.” Trung Quéc lap tirc c¢6 thém
m6t Cong ham ngay 02/6/2020 dap tra."” Ca
hai 1an Brunei khéng phan tmg du trong ndm

(7). Cong ham cua Phai doan thudng truc Philippines
tai Lién Hop qudc ngdy 05/4/2011, hitps://www.un.org/
Depts/los/cles _new/submissions_files/mysvnm33_09/ph
1 re chn_2011.pdf, truy cip 15/4/2020.

(8). Cong ham s6 480/PQL-703/VII/10 ciia Phai doan
thuong tryc Indonesia tai Lién Hop qudc ngiy
08/7/2010 (Indonesia’s Note No. 480/POL-703/VII/10
of 8 July 2010), CLCS, https://www.un.org/Depts/
los/cles _new/submissions files/mysvnm33 09/idn_2
010re_mys_vnm_e.pdf, truy cap 15/4/2020.

(9). Cong ham s6 126/POL-703/V/20 ciia Phéi doan
thwong trwc Indonesia tai Lién Hop qudc ngiy
26/5/2020 (Indonesia’s Note No. 126/POL-703/V/20
of May 26th 2020, https://www.un.org/Depts/los/ cles
new/submissions_files/mys 12 12 2019/2020 05 26
_IDN_NV_UN_001_English.pdf, truy cip 15/4/2020.
(10). Cong ham s6 CML/46/2020 cia Phai doan
thuwong trie Cong hoa nhédn din Trung Hoa tai Lién
Hop quoc ngay 02/6/2020, https://www.un.org/Depts/
los/cles_new/submissions_files/mys 12 12 2019/20
20 06_02 CHN_NV_UN_eng.pdf, truy cap 02/6/2020.
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2019 Brunei ¢6 thong bao y dinh dé trinh
ranh gi6i thém luc dia mé rong véi CLCS. !V
Nhu vay, trong ca hai moc thoi gian, van dé
thém luc dia m& rong chua du tao ra sy
théng nhét trong ASEAN.

Lot 1€ cia cac nude trong cong ham cling
c6 su thay dbi nhét dinh. Khong dé cap yéu
sach dudng chin doan da bj Toa trong tai bac
bo, Trung Quéc tim cach dua ra cac khai
niém méi thay thé trong khi tiép tuc yéu sach
phi 1i v& quyén lich sir v lgi dung su chua o
rang cua mot s6 thuat ngilr trong UNCLOS.
Malaysia, Philippines, Indonesia va Viét Nam
thé hién ro rét xu thé ung hé phan quyét Toa
trong tai vé céc thyc thé Truong Sa khéng cb
ving didc quyén kinh té va thém lyc dia riéng.

Trude va sau nam 2009, cac tranh chdp
trén thém luc dia xay ra voi cuomg do thip.
Tham chi cac bén lién quan con ¢6 du an tham
do ving x4c dinh chung Philippines-Trung
Qubc-Viét Nam vao nim 2005."% Nam 2019

(11). Théng bao ban dau lién quan dén ranh gi6i ngoai
thém luc dia ciia Brunei (Brunei Darussalam’s Preliminary
Submission concerning the Outer Limits of its Continental
Shelf), 12 May 2009, http://www.un.org/Depts/los/
cles_new/submissions_files/preliminary/brn2009preli
minaryinformation.pdf, truy cép 15/4/2020;

Nguyen Hong Thao & Ramses Amer, “Coastal States
in the South China Sea and Submissions on the Outer
Limits of the Continental Shelf”, Ocean Development
& International Law, 42:3, 2011, 245 - 263.

(12). Thoa thuén ba bén vé& nghién ciru khoa hoc bién
chung trong cic khu vire xdc dinh cia Bién Péng,
http://nghiencuubiendong. vn/trung-tam-du-lieu-bien-
dong/doc_download/138-a-tripartite-agreement-for-
Jjoint-marine-scientific-research-in-certain-areas-in-the-
south-china-sea, truy cap 15/4/2020;

Li, Jianwei, and Pingping Chen, “Joint Development
in the South China Sea: Is the Time Ripe?”, Asian
Yearbook of International Law: Volume 22 (2016),
edited by Seokwoo Lee et al, Brill, LEIDEN;
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danh diu sy cing thing trén thuc dia khi
truée d6 tau hai canh Trung Qudc xuét hién
trong khu vire Tu Chinh va thém Iyc dia Viét
Nam,"® tai Luconia gin Malaysia. Tau Hai
duong dia chat (Haiyang Dizhi) 8 da lam
quan hé Trung Qudc - Viét Nam thém cing
thang khi hoat dong chi cich bd bién Viét
Nam 60 - 80 hai 1i." P c6 nhimng yéu cu
loai bo sy tham gia cla cic cong ti dau khi
nude ngodi trong Dy thao Tuyén bd vé tmg
xir cia cdc bén tai Bién Péng (COC).™
Nam 2019 danh dau sy tranh chap quyét ligt
trén thém luc dia khi céc vung bién cua cac
thyc thé & Hoang Sa, Truong Sa bi thu hep.
Nim 2020 danh du sy tham dy cia Hoa Ky
- mot nudc ngoai khu vuc vao cude chién
cong ham 2.0.

Quan diém ctia Malaysia

Trong cong ham ngay 20/5/2009, dap lai
cong ham cia Trung Qudc, Malaysia khing
dinh li do d¢ trinh chung la budc di phép li
dimg dan thyc hién nghia vy cliia quic gia
thanh vién, phu hop véi cac quy dinh cta
Coéng udc va quy ché cua CLCS. Véi bude

BOSTON, 2019, 131-158, p. 153.

(13). Le Thu Huong, “China’s Incursion in to Vietnam’s
EEZ and lessions from the past”, Asia Maritime
Transparency Initiative (AMTI), 8 August 2019,
https://amti.csis.org/chinas-incursion-into-vietnams-
eez-and-lessons-from-the-past/, truy cép 15/4/2020
(14). Asia Maritime Transparency Initiative, “Update:
China risks flare-up over Malaysian Vietnamese gas
resources”, Center for Strategic and International
Studies (CSIS), 13 December 2019, https://amti.csis,
org/china-risks-flare-up-over-malaysian-vietnamese-
gas-resources/, truy cap 15/4/2020.

(15). C. Thayer, South China Sea Forecast for 2020,
https://pt.scribd.com/document/440598763 /Thayer-
South-China-Sea-Forecast-for-2020,  truy  cdp
15/4/2020.
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di ngay 12/12/2019,"'® Malaysia c6 thé da
ding mét miii tén ban nhiéu dich. Noi bat
nhéat, dé trinh niam 2019 da mé rong thém luc
dia trén co s& mic dinh tat ca cac thuc thé
ndi tai Hoang Sa va Trudong Sa déu chi c6 12
hai 1i va dudng chin doan khong c6 gia tri
phap li. Piéu nay gian tiép khing dinh
Malaysia tin dung cic két luan cia Toa
trong tai c6 lgi cho minh mac du khong phai
14 bén tham gia vu kién. Néu phan quyét c6
loi cho Philippines thi Malaysia c6 thé tré
thanh nuéc thir hai duge loi nhét tir phan
quyét, khi mé rong thém luc dia ra gép hon 2
lan dién tich ma yéu sach ban d6 nam 1979
doi hoi.'” Malaysia ciing ciing ¢6 vi thé dam
phan cua minh truge khi COC chinh thirc
dugc thong qua. Tuy nhién, dé trinh ndm
2019 ciing dit ra van dé: mot hay nhidu quoc
gia c6 quyén xac lap ranh gidi thém lyuc dia
trong khi dé trinh ranh giéi d6 dang dugc
CLCS xem xét hay khong. Pay 1a vin dé ma
UNCLOS ciing nhu Quy ché thi fuc
(Procedural Rule of) CLCS chua dé cap.

Quan diém ciia Philippines

Nam 2020, Philippines da dwa ra 2 cong
ham, mét gii Malaysia,"® mot giri Trung

~ (16). Cong ham HA 59/19 ctia Phai doan thudng trwe

Malaysia tai Lién Hop qudc ngay 12/12/2019,
https://www.un.org/Depts/los/clcs_new/submissions
files/mys85 2019/2019 12 12 MYS NV _UN 001.p
df; truy cap 15/4/2020.

(17). Victor Prescott and Clive Schofield, “Undelimited
Maritime Boundaries of the Asian Rim in the Pacific
Ocean”, Maritime Briefing, Volume 3 Number 1, p. 6,
https://www.dur.ac.uk/ibru/publications/download/?id
=240, truy cép 15/4/2020.

(18). Cong ham s6 000192 ciia Phai doan thudng tryc
Philippines tai Lién Hop quéc ngay 06/3/2020,
https://'www.un.org/Depts/los/cles new/submissions
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Quédc."” Trong Cong ham giri Malaysia ndm
2020, Philippines dua ra 3 li do phan déi: D¢
trinh ‘ciia Malaysia chong lan l1én khu vuc
Kalayaan noi Philippines tuyén bd chu
quyén; chémg lan 1én khu vyc thém luc dia
bén ngoai 200 hai li tinh tr dudng co sd
quin ddo ma Philippines ¢6 ¥ dinh dé trinh
trong tuwong lai; lién quan dén Béic Borneo
noi Philippines khoéng bao gio fir bo chu
quyén.?? Phin 16n cac thyc thé trong
Kalayann thudc Trudng Sa noi chi quyén
dang bi tranh chap. Ching chi ¢6 1anh hai 12
hai 1i theo Phan quyét nén chi cé thé tao ra
cac “chdm x6i dd” trén ban dd thém luc dia
mo rong tir Malaysia hay 200 hai 1i tir dong
co s& quan dao Philippines. Yéu sach thém
luc dia m¢ rong cua Malaysia s€ dat ra véan
dé liéu moét qudc gia ven bién c6 thé mo
rong thém luc dia cta ho qua céc lanh thod
d4t lién thude nude khac khong? Ranh ngdm
Palawan ngan cach Philippines véi Truong

files/mys_12 12 2019/2020_03 06 _PHL NV UN 0
02.pdf, truy cép 15/4/2020.

(19). Cong ham s6 000191 cia P‘hz&i doan thuong tryce
Philippines tai Lién Hop quoc ngay 06/3/2020,
https://www.un.org/Depts/los/clcs new/submissions_
files/mys 12 12 2019/2020_03_06 PHL NV _UN 0
01.pdf, truy cép 15/4/2020.

(20). V& vin dé nay, xem thém: Céng ham HA 41/09
cia Phai doan thuong truc Malaysia tai Lién Hep
qudc ngay 21/8/2009, https://www.un.org/Depts/los/
cles_new/submissions_files/mysynm33_09/mys_re p
hl 2009re_mys_vnm_e.pdf, truy cip 15/4/2020.
Malaysia d& ddn ¥ kién ca nhén ciia Quan toa adhoc
Franck trong vu chi quyén trén Pulau Sipadan va
Pulau Ligatan va don xin can thi¢p cua Philippines
cho réng luéit quéc té hién dai khong cong nhén sy tén
tai quyén cta chit quyén chi dya trén danh nghia lich
sir va trong bét ki str kién nao sau khi thuc hién quyén
dan toc ty quyét duge tién hanh phi hop véi cic yéu
cau cta ludt qudc té.
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Sa nén khong dé dé nude nay yéu sach thém
luc dia m& rong tir quan dao. Philippines 1a
qudc gia da dé trinh thém luc dia mé rong &
ving bién Poéng Philippines vao nam 2009
va la dé trinh duy nhét duge CLCS xem xét
trong khu vue chéu A - Théi Binh Duong,?"
Néu c6 kha ning, Philippines di dé trinh ca
ranh gi¢i thém luc dia mé rong bén Thy
Philippines tir nam 2009. Nhu vay li do
chinh Philippines phan d6i Malaysia 1a hai
nuée co van dé tranh chdp chi quyén Béc
Borneo, bd bién nay 13 co s dé Malaysia
yéu sach thém luc dia m& rong lén phia Bic
Bién Pong. Trong Cong ham gii Trung
Qude ngay 06/3/2020, Philippines chinh thirc
x4c nhén céc thuc thé luén ndi & Trudng Sa
chi ¢6 12 hai li. Cong ham nay lan déu tién
khang dinh cac két luan cua phan quyét tai
dién dan Lién Hop qubc: Khong mot thuc
thé ndi nao tai quin dao Truong Sa tao ra
danh nghia viing dac quyén kinh té va thém
luc dia.*” Philippines ciing thé hién sy nhat
quan béac bo yéu sach dudng ludi bo va “céc

(21). P& trinh (ranh giéi thém lyc dia) clia Philippines
giri Uy ban Ranh gi6i thém luc dia (Submission of the
Republic of Philippines), 8 April 2009, CLCS, http:/fwww.
un.org/Depts/los/clcs_new/submissions_files/phi22 0
9/phl_esummary.pdf., truy cap 15/4/2020.

UNCLOS, Commission on the Limits of the Continental
Shelf, “Recommendations of the Commission on the
Limits of the Continental Shelf in Regard to the
Submission made by the Philippines in Respect of the
Benham Risse Region”, 8 April 2009, https://www.
un.org/depts/los/cles new/submissions_files/phi22 0

9/phl_rec.pdf, truy cap 15/4/2020.

(22). Cong ham s 000191 clia Phai doan thudng tryc
Philippines tai Lién Hop qudc ngdy 06/3/2020,
https://www.un.org/Depts/los/clcs_new/submissions
files/mys 12 12 2019/2020 03 06 PHL NV UN 0
01.pdf, truy cap 15/4/2020
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ving nuéc lan cin ciing nhu day bién va
long dit dudi day bién”® tir Cong ham nam
2011 giri Trung Quée, t6i dé nghi Toa
tuyén duong chin doan khong c6 gié tri nam
2013 va hién tai la Cong ham nam 2020.
Yéu sach quyén lich sir cia Trung Qudc
cting khong dugc thira nhan. Cong ham nay
cho thdy Philippines sir dung phén quyét khi
cin thiét, c6 lgi cho ho, trong quan hé voi
cac nudc lang giéng.

Quan diém ctia Trung Quéc

Trung Qudc van nhat quéan yéu sach phi
li, khéng c6 pham vi 10 rang vé “chi quyén
khéng thé tranh cdi trén tat ca cdc ddo trong
Bién Dong va cac ving nudc ké cén va duoe
hiromg cdc quvén chii quyén va tdi phan trén
cdc ving née thich img ciing nhie day bién
va long ddt duéi déy bién cia chimg”®
Nam 2009, Trung Qudc dwa ra ban dé chin
doan dé minh ching cho yéu sich ctia minh.
Nam 2019, Trung Quéc tiép tuc theo dudi
yéu sach phi li ciia minh, nhung chuyén sang
cach dién dat khac trong Coéng ham gui
Malaysia: “Trung Quc“;c co chu quyén- trén
Nam hai chw dao, bao gcfm Dong Sa, Tay Sa,

(23). Cong ham CML/17/2009 va CML/18/2009 cua
Phai doan thudng trre Trung Qudc tai Lién Hop qudc
ngay 07/5/2009, https://www.un.org/Depts/los/cles
new/submissions_files/mysvnm33_09/chn_2009re_m
ys_vnm_e.pdf, truy cdp 15/4/2020.

(24). Cong ham sb 228 ciua Phai doan thudng truc
Philippines tai Lién Hop qudc ngay 05/4/2011,
https://www.un.org/Depts/los/cles_new/submissions
files/mysvnm33_09/phl_re chn 2011.pdf, truy cép
15/4/2020.

(25). Cong ham CML/17/2009 va CML/18/2009 cua
Phai doan thudng truc Trung Quéc tai Lién Hop qubc
ngay 07/5/2009, https://www.un.org/Depts/los/clcs
new/submissions_files/mysvnm33 09/chn_2009re_ m
ys_vnm_e.pdf, truy cap 15/4/2020.
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Trung Sa va Nam Sa; Trung Qmi"c co noi
thity, lanh hai, vimg tiép giap lanh hai trén
co s¢ Nam hdi chw ddao; Trung Quéc ¢o
vung dac quyén kinh té va thém luc dia trén
co 56 Nam hdi chwe dao; Trung Quéc co cde
quyén lich sir tai Bién Péng” *® Cong ham
nay khong dé cdp duong chin doan, doi
twgng phan tich va bac bo clia phan quyét,
nhung néu khai niém Nam hai chu dao
(Nanhai Zhudao - cic quan dio ¢ Bién
Dong) bao gom ca Macclesfield (Trung Sa)
chim du6i myc nuée bién. Trung Qudc timg
néu Nam hai chu dao trong mot so tai liéu
cia ho nhu Tuyén bd cia Chinh pha Trung
Qude ndm 2016,%7 Tai lidu lap truomg cua

(26). Cong ham CML/14/2019 cta Phai doan thuong
truc Trung Qubc tai Lién Hop qubc ngay 12/12/2019,
https://www.un.org/Depts/los/cles_new/submissions
files/mys85_2019/CML_14 2019 _E.pdf, truy cap
ngay 16/7/2020.

(27). - Tuyén bé cia Chinh phi Céng hoa nhin dan
Trung Hoa vé chii quyén lanh thé Trung Qudc va céc
quyén vé bién va lgi ich trong Bién Péng (Statement
of the Government of the People's Republic of China
on China's Territorial Sovereignty and Maritime Rights
and Interests in the South China Sea), 2016/7/12,
https://www.fmpre.gov.cn/nanhai/eng/snhwtlewj 1/t1
379493 htm, truy cép 15/4/2020.

Nguyén van: “China’s Nanhai Zhudao (the South
China Sea Islands) consist of Dongsha Qundao (the
Dongsha Islands), Xisha Qundao (the Xisha Islands),
Zhongsha Qundao (the Zhongsha Islands) and Nansha
QOundao (the Nansha Islands). These Islands include,
among others, islands, reefs, shoals and cays of various
numbers and sizes”.

- Trung Quéc vé 1ap trudmg gidi quyét thong qua dam
phén céc tranh chép lién quan dén Trung Quée va
Philippines tai Bién Pong (China Adheres to the
Position of Settling Through Negotiation the Relevant
Disputes Between China and the Philippines in the
South China Sea), 2016/7/13, https://www.fmprc.gov.
cn/nanhai/eng/snhwtlewj 1/t1380615.htm, truy cép
15/4/2020.
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Trung Qudc nim 2014°Y va truéc d6 trong
Luit lanh hai va ving tiép giap lanh hai nim
1992.%”) Nam hai chur dao dugc goi bang tén
T& Sa (Four Sha) trong trao dbi voi quan
chirc Bo Ngoai giao Hoa Ky nam 2017.°%
Khai niém nay duge Trung Quéc ki vong
hogp phap hoa yéu séch phi li ciia minh bing
cach sir dung ngén ngir gy nhim lan véi
khai niém quan dao trong UNCLOS. Tuy
nhién, khai niém Nam hai chu ddo cling
khong r06 rang nhu dudong chin doan. Bing
cach sir dung sb it thay cho s6 nhiéu trong
céu “Trung Qubc c6 ving dic quyén kinh té
va thém luc dia trén co s& Nam hai chu dao”,
Trung Quéc cho rang 6 thé vé dudng co s&
quan dao cho ca Nam hai chu déo chir khong

(28). Tai ligu lép truong cua Chinh phu Céng hoa

nhén dan Trung Hoa vé van dé thdm quyén trong vu
trong tai Bién DPéng do Philippines khéi xuéng
(Position Paper of the Government of the People’s
Republic of China on the Matter of Jurisdiction in the
South China Sea Arbitration Initiated by the Republic
of the Philippines), 7 December 2014, www.fimprc.
gov.cn/mfa_eng/zxxx_662805/t1217147.shtml, truy
cép 15/4/2020.

(29). Luat lanh hai va viing tiép giap lanh hai cia Céng
hoa nhéan ddn Trung Hoa nam 1992 (The PRC Law on
the Territorial Sea and the Contiguous Zone of 25
February 1992, article 2), https://www.un.org/depts/
los/LEGISLATIONANDTREATIES/PDFFILES/CH

N 1992 Law.pdf, truy cdp 15/4/2020. “The PRC's
territorial land includes the mainland and its offshore
islands, Taiwan and the various affiliated islands
including Diaoyu Island, Penghu Islands, Dongsha
Isiands, Xisha Islands, Nansha (Spratly) Islands and
other islands that belong to the People's Republic
of China ™.

(30). Julian Ku, Chris Mirasola, The South China Sea
and China's “Four Sha” Claim: New Legal Theory,
Same Bad Argument, Opinio Juris, September 25,
2017, https://www.lawfareblog.com/south-china-sea-
and-chinas-four-sha-claim-new-legal-theory-same-

bad-argument, truy cép 15/4/2020,
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phai chi cho timg quan dao nhu da lam véi
Hoang Sa cua Viét Nam. Viée Trung Quéc
ap dung dudng co s¢ quan dao véi Hoang Sa
1a sy vi pham chu quyén ctia Viét Nam, dong
thoi 1a sy vi pham phap luat quoc t&. V& mat
ki thudt, ti 1& dién tich nuGc trén dat coa
duong co s¢ Trung Quic vé & Hoang Sa
cling ghp rét nhidu lan so vai ti 18 9:1 quy
dinh trong Piéu 47 UNCLOS.®?

Trong Cong ham nam 2020 dap lai
Philippines, Trung Qudc chi néu yéu sich
dbi véi Nam Sa (Truong Sa cia Viét Nam),
Hyangyan Dao (Hoang Nham) va cac ving
nuée ké can. Véi yéu sach phi li nay, Trung
Québc ham ¥ kha ning vé dudng co sé quan
dao cho riéng timg quan dao hay mdi thuc
thé ¢6 nhimg ving dic quyén kinh t& va
thém Iyc dia riéng. Ca hai cach néu trén ma
Trung Qudc st dung trong Cong ham nim
2019 va Cong ham nidm 2020 déu nham muyc
tiéu gii thich c6 lgi cho Trung Qubc va nham
khong thuc thi két ludn cua phan quyét,

Trung Qudc van tiép tuc cho rang Toa
trong tai di vuot qud tham quyén (ultra
vires) vi vdy phan quyét la khong cong bang
va bét hop phap. Ngoai 1ap truong ba khong
(khong tham gia, khong chap nhan thim
quyén cna Toa, khong cong nhan phan
quyét), Cong ham nam 2020 da dva ra thém

(31). White Paper on the Hoang Sa (Paracel) and Truong
Sa (Spratly) Islands, Republic of Vietnam Ministry of
Foreign Affairs Saigon, 1975, p. 3, file:///C:/Users/
ADFMIN/Desktop/Ipbeta 1975 vietnam%20claims
%200f%20spratlys%20part%201_002.pdf. Theo tai
liéu nay (vi dugc cac sach tring Vigt Nam vé Hoang
Sa, Truong Sa ndm 1979, 1981, 1988 trich dén), quan
dao Hoang Sa ndm & vi @6 111 - 113 E va kinh do
15045' - 17015' N, ¢6 dién tich 16-18.000 km® trong
khi tdng s6 dién tich dao chua dén 10 km’,
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“khong chip nhan bét ki yéu sach hodc hanh
dong nao trén co so phan quyét”. Trung
Quéc thé hién lap truong ngan can khong
cho cic nuéc khac st dung phin quyét.
Nuéc ndy van tiép tuc yéu sach phi li rang
ho ¢6 cac quyeén lich sir trong Bién Pong va
cac quyén nay khong bj cac quyén phat sinh
tir Cong ude thay thé nhu phan quyét da két
luan.®? Céng ham nam 2020 con cho rang,
Trung Qudc va Philippines da dat duge dong
thuéin (consensus) vé c4c van dé lién quan
dén phan quyét cia Toa trong tai va dang
quay vé con duomg duy nhat ding dé giai
quyét tranh chap 1a thong qua dam phéan va
tham van song phuong. Tuy nhién, thoa
thuan gan day nhat cia hai nudc 1a Ban ghi
nhé vé thic ddy hop tac phét trién tai
nguyén dau khi trong vong 12 thang dugc
ki thang 11/2018 khong d& cap thoa hiép vé
cac van dé lién quan dén phan quyét cna
Toa trong tai.”” Ban ghi nhé khéng dé cap
pham vi cua Thoa thuan nhung theo bao chi
Philippines ddy la khu wvuc bién Tay
Philippines va hai bén ciing cam két rang

(32). Phén quyét Bién Pong (Philippines v. Trung
Quéc), Quyét dinh ctia Toa trong tai vé noi dung vu
viée, 12/7/2016, para. 262 p. 111, https://pcacases.
com/web/sendAttach/2086, truy cdp 15/4/2020.
Nguyén van: “Accordingly, upon China's accession
to the Convention and its entry into force, any historic
rights that China may have had to the living and non-
living resources within the ‘nine-dash line’ were
superseded, as a matter of law and as between the
Philippines and China, by the limits of the maritime
zones provided for by the Convention”.

(33). Pia Ranada, DOCUMENT: Oil, gas development
deal between Philippines, China, Rappler, November
26, 2018, https://www.rappler.com/nation/217559-
memorandum-understanding-philippines-china-oil-
gas-development-deal, truy cap 15/4/2020.
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Ban ghi nhé khéng c6 tinh phép li bt
bude.®? Céc cude thao ludn s& khoéng anh
huong d¢én lap truomg phap li mi bén va
ciing khong tao ra cic quyén va nghia vu
theo Iuat qudc té va luat quéc gia. Ludn
chirng “Trung Qudc va Philippines dat dugc
dong thudn (consensus) vé giai quyét cic
tranh chép ctia ho tai Bién Poéng” da dugc dé
cap tai Phan III (myc 73-91) trong Tai ligu
lap truong ciia Trung Qubc nam 2016 va da
bi Toa trong tai bac bo. Trong Cong ham
nam 2020, voi méc thoa hiép vé cac véan dé
lién quan dén phan quyét cua Toa trong tai,
Trung Quéc gian tiép cdo budc Philippines
khong nhat quan va qua d6 c¢b gang lam vo
hiéu Cong ham nam 2020 cua Philippines.
Trung Qubc dang tiép tuc chién thuat mu
md, tao vain d& méi dé tao thé c6 loi ma chua
phai giai quyét tranh chip.

Céc hanh dong bét hop phap gin diy cia
Trung Quéc nhu dam tiu ca Viét Nam ngay
02/4/2020, dwa tau xua dudi hoat dong thim
do cta Malaysia trong ving dic quyén kinh
t¢ gan Ving dé trinh chung Viét Nam-
Malaysia trong thang 4 - 5/2020, tuyén b
thanh 1ap cai goi la “quén Tay Sa” va “quéan
Nam Sa” ngay 18/4/2020%* va cong bb danh

“sach tén 80 thuc thé chim ndm trén ving

thém luc dia Viét Nam ngay 19/4/2020°°

(34). Pia Ranada, tldd.

(35). China's Sansha City establishes Xisha, Nansha
districts in major administrative move, CGTN 18 April
2020, https:/news.cgtn.com/news/2020-04-18/China-
s-Sansha-City-establishes-Xisha-Nansha-districts-
PNS5hyJkgFy/index.html, truy cap 02/6/2020.

(36). Ministry of natural Resources of the People’s
Republic of China, List of names in Chinese language,
https://www.gi.mnr.gov.vn, truy cap 02/6/2020.
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cho thiy Trung Qubc dang tim moi cach
tang cuong su hién dién cta minh trén Bién
Péng ma khoéng nhic nhiéu dén duong chin
doan. Céc hanh dong nay dugce tién hanh
trong lac Hoa Ky va cac nude dang dée stc
chbéng dai dich Covid-19, Viét Nam dam
nhén vai tro cha tich ASEAN va thanh vién
khong thudong trwe cia Hoi dong Bao an
Lién Hop qubc, Malaysia vira thay Thu
twéng va Noi cic, Philippines dang chéng
choi v&i suy thodi kinh té va bat 6n. Khong
loai trir Trung Quéc s& trién khai ving nhan
dién phong khong (Air Defense Identification
Zone - ADIZ) va vach dudng co s& quan dao
& Truong Sa. Song céc hanh dong cua Trung
Qudc ngay cang vap phai sy phan img manh
mé cua cac nude khac.
Quan diém ciia Vi¢t Nam

Khi Malaysia c6 bude di don phuong,

nguoi phat ngén B Ngoai giao Viét Nam 1én
tiéng khing dinh Viét Nam c6 chii quyén trén
hai quan dao Hoang Sa, Truong Sa va dugc
hwong day di cha quyén, quyén chi quyén va
quyén tai phan qubc gia d6i v6i cac ving bién
dugc xdc dinh phi hop véi UNCLOS, dong
thoi bao luu quyén chii quyén d6i véi thém
luc dia m& rong bén ngoai 200 hai li trén Bién
Dong nhu da néu trong cong ham gt CLCS
nam 2009.°” Ngudi phat ngén Bo Ngoai
giao da nhic lai diy du lap truong cua Viét
Nam trong Cong ham nam 2009. Pay la
bude di phu hgp cua Viét Nam trong vi thé

(37). Hing Cudng, Vigt Nam lén tiéng vé ban do thém
lue dia Malaysia d¢ trinh lén Lién Hop quoc, hitps://vov.
vn/chinh-tri/viet -nam-len-tieng-ve-ban-do-them-luc-
dia-malaysia-de-trinh-len-lhq-998828.vov, truy cép
15/4/2020.
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Chua tich ASEAN nam 2020, dong minh cuaa
Malaysia trong d4u tranh chong lai yéu sach
dudng chin doan vé li ciia Trung Qude va
dii dé yéu cau Malaysia dimg lai cac hoat
dong tham do don phuong.®® Viéc
Malaysia rat tau West Capella ra khoi khu
vuc dé trinh chung d 1am giam céng thing
khong dang co.

Céng ham nam 2020 cua Viét Nam da
lam rd hon quan diém cia Viét Nam sau
phan quyét. Viét Nam khing dinh UNCLOS
1a co s& phap li duy nhat, quy dinh toan dién
va triét dé vé pham vi quyén dugc hudong
ving bién giita Viét Nam va Trung Qudc.
Khing dinh nay thé hién 1ap truomg nhat
quan cia Viét Nam, dd néu trong Céng ham
ngay 06/8/1998% phan dbi Piéu 14 Luit vé
ving dic quyén kinh té va thém lyc dia cia
Trung Qubc nam 1998“” va trong Cong ham
cia Trung Qubc ngdy 07/5/2009, mot lin
nfra bac bo yéu sach dudng chin doan va yéu
sach quyén lich st & Bién Pong. Viét Nam
cho rang ving bién cla cac cau tric ludn noi
tai quan dao Hoang Sa va quéan dao Trudng

(38). Gyanna/Suriname Award in 2007, para. 407
https://pcacases.com/web/sendAttach/902, truy cép
15/4/2020, the Tribunal opined that any Article 83(3)
violation usually required one side to commit physical
damage. Thus, while oil drilling would violate this
provision, mere seismic exploration would not.

(39). Cong ham 771/HC-98 ngay 06/8/1998 cua Phai
doan thuomg truc Viét Nam tai Lién Hop quéc gii
Téng Thu ki Lién Hop quéc.

(40). Luét vé ving dic quyén kinh té va thém lyc dia
cta Trung Qubc (Chinese Exclusive Economic Zone
and Continental Shelf Act of 26 June 1998),
http:/fwww.un.org/Depts/los/LEGISLATIONANDT
REATIES/PDFFILES/chn_1998 eez act.pdf, truy
cép 15/4/2020.
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Sa phii duge xdc dinh phii hop véi Biéu
121(3) Cong wée. Tuyén bd nay phi hop véi
céc khoan 1, 2 Piéu 20 Luét Bién Viét Nam
nam 2012. Khi tham gia dé trinh chung, Viét
Nam da mé rong thém luc dia tir dat lién va
nhu viy gian tiép gia dinh dao Truong Sa
(dd0 gan bo nhat) khong ¢6 thém luc dia.
Trong Céng ham nam 2014 gui Toa trong
tai, Viét Nam cong nhan Toa c¢6 thim quyén
va thé hién quan diém khong mét thue thé
ndo ma Philippines néu trong vu kién c6 thé
¢6 ving dic quyén kinh té va thém luc dia
riéng va c6 thé tao ra danh nghia cac ving
bién bén ngoai 12 hai 1i.*" Téng hop céc
tuyén b6 va sy kién nay c6 thé hiéu lap
trudng cia Viét Nam tung hd phan quyét:
khong thuc thé ndi nao tai Truomg Sa cb
viing bién ngoai 1anh hai 12 hai li. Quy ché
phép li cac thyc thé & Hoang Sa s& duge xem
xét cu thé phu hop Diéu 121(3) UNCLOS va
Piéu 20 Luat Bién Viét Nam nam 2012. Péo
thich hop cho doi séng con ngudi hodc cho
mot doi song kinh té riéng thi ¢ noi thuy,
linh hai, vang tiép giap lanh hai, ving dic
quyén kinh té va thém luc dia. Pao da khong
thich hop cho doi séng con ngudi hodc cho

(41). Phan quyét Bién Déng (Philippines v. Trung Qudc),
Quyét dinh cia Toa trong tai vé thim quyén giai
quyét vu viée, 29/10/2015, paragraphs 47, 183, 184, and
Viet Nam’s Statement, Annex 468. https:/pcacases.
com/web/sendAttach/2579, truy cap 15/4/2020;
Yoshifumi Tanaka, The South China Sea Arbitration:
Toward an International Legal Order in the Oceans,
Bloomsbury Publishing, 2019, p. 27 - 28;

Carl Thayer, Vietnam Files Statement of Interest with
the Permanent Court of Arbitration, cogitASIA,
https://www.cogitasia.com/vietnam-files-statement-
of-interest-with-the-permanent-court-of-arbitration/,
truy cap 15/4/2020.
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mét doi song kinh té riéng thi khong c6 ving
dic quyén kinh té va thém luc dia.

Cong ham niam 2020 cua Viét Nam tiép
tuc phan dbi viéc 4p dung phwong phép
duong co s& quan dao cho cac nhom dao tai
Bién Pong, bao gom quan dao Hoang Sa va
quin dao Truong Sa. Khong cé dudng co s&
duoc v& bang cach ndi lién cac diém ngoai
cung clia cdc cdu tric xa nhét coa cic nhém
dao nay.“*? Viét Nam da phén ddi duong co
s6 Trung Qubc vE& xung quanh quan dao
Hoang Sa nam 1996 va tiép tuc d4u tranh dé
chién thuat nay khéng dugc ap dung & quén
dao Truomg Sa. Céc bai ngdm hoic ciu tric
lic chim lac ndi khong phai 1a déi tuong thu
dic lanh thd va khéng c6 ving bién riéng.
Quan diém nay hoan toan phi hop véi céc
két luan ctia phén quyét.

Quan diém ciia Indonesia

Indonesia khong phai la bén tranh chap
chit quyén cic dao trong Bién Doéng nhung
cac vu dung do tau ca Trung Quéc véi Tuc
lwong chap phap bién cua nudc nay va tham
vong cua Trung Quéc mé rong ving bién tir
dudng chin doan hay cai goi 1a Ta Sa tao
nguy co chong lan khong tranh khoi 1én céc
ving bién xung quanh dio Natura cua

-Indonesia va d6 1a sy vi pham nghiém trong

cac quy dinh cia UNCLOS. Pay 1a li do tai
sao Indonesia kién quyét phan d6i duong
chin doan cua Trung Quéc trong ca hai cude
chién phap li 2009 va 2019 - 2020. Trong

(42). United States “Straight Baseline Claim: China,”
(1996) Limits in the Seas, No. 117, US Department of
State, Bureau of Oceans and Environmental and
Scientific Affairs, hitp://www.state.gov/documents/
organization/57692.pdf, truy cap 15/4/2020.
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Cong ham ngay 26/5/2020, Indonesia mdt
lan nira khang dinh: “Ban do duong chin
doan-ngu y yéu sach quyén lich sir hoan toan
thiéu co so phdp li quéc té va lam dao Ion
UNCLOS. Y kién ndy da duoc khing dinh
boi phin quyét ngay 12/7/2016 cia Tod
trong tai, theo do moi yéu sach quyén lich su
ma Cong hod nhin din Trung Hoa c6 thé
dica ra doi voi cdc tai nguyén sinh vt va
khong sinh vat déu bi thay thé béi cac ranh
gidi bién dwoc quy dinh béi UNCLOS. La
mot quoc gia thanh vién, Indonesia luén kéu
goi ton trong day di ludt quoc té, bao gom
cdc quy dinh cia UNCLOS. Bang céng ham
nay Indonesia tuyén bé rang nwée nay khong
bi rang bude boi bat ki hanh vi vi pham lugt

quéc 1é nao, bao gém ca UNCLOS”

Trung Qudc trong Cong ham ngay

02/6/2020 da bién Indonesia tir mot nudc
trung lap thanh nudc cé tranh chap bién
trong Bién Poéng. Ngoai viéc khing dinh lai

(43). Cong ham s6 126/POL-703/V/20 ciia Phai doan
thuomg tryc Indonesia tai Lién Hop quéc ngay
26/5/2020 (Indonesia’s Note No. 126/POL-703/V/20
of May 26th 2020, https://www.un.org/Depts/los/
cles mew/submissions_files/mys 12 12 2019/2020
05 26 IDN NV _UN 001 English.pdf. Nguyén vén:
“Indonesia reiterates that the Nine-Dash Line map
implying historic rights claim clearly lacks international
legal basis and is tantamount to upset UNCLOS 1982.
This view has also been confirmed by the Award of 12
July 2016 by the Tribunal that any historic rights that
the People’s Republic of China may have had to the
living and non-living resources were superseded by
the limits of the maritime zones provided for by
UNCLOS 1982. As a State Party to UNCLOS 1982,
Indonesia has consistently called for the full compliance
toward international law, including UNCLOS 1982.
Indonesia hereby declares that it is not bound by any
claims made in contravention to international law,
including UNCLOS 1982,
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yéu sach chu quyén Nam hai chu dao va
phan bic thdm quyén Toa Trong tai ciing
nhu két ludn cua Phan quyét Trong tai,
Trung Quéc l4n déu tién chinh thirc phat
biéu: “Khoéng co tranh chdp lanh tho giita
Trung Quéc va Indonesia & Bién Pong. Tuy
nhién, Trung Qucfc va Indonesia co cac yéu
sdach chong lan quyén va loi ich bién tai mot
s6 phan cia Bién Péng”.*® Phat biéu nay
¢6 thé dua Indonesia vao danh sach céc nuée
tich cyc phan déi 1ap trudng khong phu hop
v6i UNCLOS ciia Trung Qudc.

Quan diém ciia Hoa Ky

Hoa Ky la nude duy nhét, cho dén thoi
diém hién nay, bén ngoai khu vuc va khong
c6 tranh chap tham gia vao cudc chién phap
li cong ham 2.0. Ngay 01/6/2020, Trudng
Phai doan Hoa Ky tai Lién Hop quéc, Pai st
Kelly Craft da giri Cong thur t6i Tong Thu ki
Lién Hop quc dé thé hién lap truong cia
Hoa Ky d6i vdi Cong ham cta Trung Qudc
ngay 12/12/2019 vé viée Malaysia m¢ rdng
thém lyc dija.”*” Hoa Ky khéng binh ludn vé
Cong ham ngay 12/12/2019 cua Malaysia co6
thé vi cac li do: 1) Hoa Ky khong phai 1a
thanh vién cia UNCLOS, trong khi vén dé
xac dinh ranh giéi ngoai cua thém luc dja 1a
mdt quy dinh diéu uéc quée t& khong phai
tap quan qudc té; 2) Hanh vi dé trinh thém
luc dia mo rong cua Malaysia 1a binh thuong
theo quy dinh cuia UNCLOS va H¢i nghi

(44). Cong ham sb CML/46/2020 cia Phai doan thuong
truec Cong hoa nhan dén Trung Hoa tai Lién Hop quéc
ngay 02/6/2020, https://www.un.org/Depts/los/cles
new/submissions_files/mys_12 12 2019/2020 06 0
2 CHN_NV_UN_eng.pdf, truy cap 02/6/2020.

(45). Cong thu cia Hoa Ky lwu hanh tai Lién Hop
qudc ngay 01/6/2020, https:/t.co/xibjnjE231?ssr=true
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thanh vién UNCLOS, con ndi dung yéu sach
ranh giéi thém luc dia m& rong d6 c6 duoc
chidp nhin hay khong thudc thdm quyén
khuyén céo ciia CLCS.

Lap trudng clia Hoa Ky vé cac yéu sach
cia Trung Qudc 14 nhit quan. Lap trudng
ndy dugc thé hién 1o trong Tuyén bd cia
Hoa Ky ngay 28/12/2016 nhan xét vé 3 van
kién ma Trung Qubc cong bd ngay 12 -
13/6/2016 dé phan d6i Phan quyét Trong tai
Bién Pong. Hoa Ky phéan dbi Trung Qudc vé
yéu sach quyén lich sir. Hoa Ky cho ring,
cin cir vao cac didu khoan cia UNCLOS,
bao gdém céc diéu 5, 7, 46 va 47, Trung Québc
khong thé v& dudng co s¢ thang hay duwong
co s& quan ddo cho Pratas (Pong Sa),
Macclesfield (Trung Sa), Hoang Sa, Truong
Sa va bai can Hoang Nham. Tuong tu, yéu
sach cia Trung Quéc vé Nam hai chu dao
nham nhom tit ca cac dao rai ric & Bién
Dong thanh thuc thé chung dé thiét 1ap cac
viing nwrde ndi thuy, lanh hai, ving tiép giap,
dac quyén kinh t& va thém luc dia 1a phi
phap. Hoa Ky ciing cho ring, cac thuc thé
tai Bién Pong khong phai la dao theo nghia
ciia Pidu 121(1) UNCLOS va bidi ngim
Macclesfield khong phai 1a doi tugng cua
yéu sach chu quyén."m

Cong thu ngay 01/6/2020 cia Trudng
Phai doan thuong trire Hoa Ky tai Lién Hop
qubc, mic di dé cap tuong tw nhw ndi dung
Tuyén bd ngay 28/12/2016 nhung c6 mot s6

(46). Tong hop thye tién ciia Hoa Ky vé ludt quoc té
nim 2016 (Digest of United States Practice in International
Law (2016), at 520 - 22, https://www.state.gov/wp-
content/uploads/2019/05/2016-Digest-United-
States.pdf, truy cap 03/6/2020.
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diém dang chu y. Thir nhat, Cong thu thé
hién & su ung ho va khing dinh tam quan
trong cia Phan quyét. Hoa Ky khiang dinh
céc lap truong ciia minh hoan toan nhat quan
vOi cac quyét dinh cia Toa Trong tai. Thir
hai, Hoa Ky yéu cau manh mé& Trung Qubc
dua ra cac yéu sach bién phai phi hop véi
ludt qubc té nhu da duogc quy dinh trong
UNCLOS, phai tuan thi Phan quyét va chdm
dirt cac hanh dong khiéu khich ¢ Bién Pong.
Thir ba, Hoa Ky néu rd cac yéu sach cua
Trung Qudc can thi¢p mot cach bat hop phap
cac quyén tu do bién ca ma Hoa Ky va cac
nudce khac duge hudng; vi vady Hoa Ky phai
¢6 tréch nhiém 1én tiéng phan déi chinh thirc.
Thir tur, Cong thu nhdn manh chi Diéu 5 cia
UNCLOS méi duge ap dung cho céac thuc
thé ndi & Truong Sa, tirc chi duong co s&
thong thuong méi duge ap dung. Diéu nay
¢6 duoc 1a do két luan cia Phan quyét: cac
thuc thé tai Truomg Sa chi 1a da va khong
phai 1a dao. Puong co s& thang chi dugc ap
dung khi bo bién dét lién (dao) quanh co va
khac khuy hodc khi c6 mét chudi dao chay
qua khong cach xa bd bién hodc khi ¢6 mét
ddng bang chau thé cyc ki khong 6n dinh.
Ca ba trudng hop nay déu khong hién dién
d6i voi cac da cia Trudng Sa. Thir nam,
ngodi Macclesfield, Hoa Ky con ké thém
James Shoal 12 thyc thé chim hoan toan duéi
muc nuéc bién, Mischief Reef (P4 Vanh
Khan) va Second Thomas Shoal (Bai Co
May) la cac bai can lic chim lic noi; do dé,
nhimng thuc thé nay khong phai la dbi tuong
yéu sach chu quyén va khong thé tao ra bt
ki mot vung bién yéu sich ndo. Pay déu la
cac thue thé ma Trung Qubc da va dang dinh
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thue hién viée cai tao dat, xdy dyng cac cong
trinh quén su kién ¢d. Thit sdu, Hoa Ky dong
thoi nhéc lai cac cong ham cua Philippines,
Viét Nam va Indonesia truée d6 déu thé hién
cung quan diém d6i véi cac yéu sach khong
phit hop ludt qubc té cia Trung Qube. Cudi
cung, Pai st Hoa Ky di st dung hinh thirc
cong thu (danh xung ngdi thir nhat) chir
khong phai cong ham (note verbale - danh
xung ngoi thir ba) dé yéu cau Tong Thu ki
Lién hgp Qudc lwu chuyén Cong thu niy
khong chi téi cac nude thanh vién Pai Hoi
dong ma ca téi Hoi dong Bao an. Bude di
nay cho théy Hoa Ky bét dau coi céac yéu
sach qua déng, khéng phi hop lut quic té,
bao gdbm UNCLOS, ¢6 thé tao ra cac tinh thé
de doa hoa binh va an ninh quéc té va Hoa
Ky véi tir cach mot thanh vién thudng truc
cua Hoi dé‘mg Béao an co6 trach nhiém dua vén
dé vao chuong trinh nghi su cia Hoi dong
Béo an khi can thiét. Budc di nay duoc tién
hanh m{t ngay ngay sau khi Hoa Ky va
Philippines dat dugc thoa thuan tam dimg
hiéu lyuc thye thi Thoa thuin hai bén vé xir 1
viéc thim viéng céc lyc lugng Hoa Ky &
Philippines.“”

Giai quy'ét tranh ch:’:ip

Trong d¢ trinh nam 2019, Malaysia cling
luomg trudc s€ cé nhitng viung danh nghia
chdng lan dbi voi yéu sach thém luc dia
ngoai 200 hai li nay.“® Yéu sach nay khong

(47). https://www.cnnphilippines.com/news/2020/6/
2/locsin-VFA-termination-suspension-.html, truy cdp
03/6/2020.

(48). Malysian Partial Submission to the Commission
on the Limits of the Continental Shelf, Executive
Summary 2019, para. 4.2, https://www.un.org/Depts/
los/cles_new/submissions_files/mys85 2019/201711
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thé tranh khoi chdng I4n 1én thém luc dia clia
mot s6 thyc thé & Hoang Sa (néu dép tmg
dugc cic tiéu chudn cua Piéu 121(3) cua
UNCLOS). N6 ciing chdng lan 1én kha ning
thém lyc dia mo rong tir lanh thd chinh ma
Viét Nam va Philippines di tuyén b6 bao
luu. Trong khi dé trinh chung nam 2009 véi
muc tidu cung cd yéu sach thém luc dia cua
Malaysia chi giéi han & khu vyc phia Nam
Bién Dong, thi dé trinh nim 2019 dd dua
tranh ch&“ip vao khu vyc trung tdm va phia
Bic ciia Bién Pong.

Trong d¢ trinh chung va Cong ham nam
2009, Viét Nam va Malaysia kéu goi Philippines
cung tham gia. Hai nudc ciing théng béo
truée cho Trung Quéc vé quyét dinh cta
minh. Trung Quéc va Philippines yéu cau
CLCS khong xem xét va khong thé hién
mong mubn dam phan. Trong Céng ham
nam 2020, Trung Quéc yéu cau Philippines
quay trd lai sir dung dam phén va tham vén
song phuong. Phan tmg cia cac nudc lién
quan la diéu ma CLCS phai tinh dén theo
Diéu 5(a) Phu luc I Quy ché néi b cua Uy
ban ranh gigi thém luc dia. Trong khi quy
ché phap i cic thuc thé Truong Sa theo két

28 MYS _ES DOC 001 secured.pdf, truy cép
15/4/2020.

(49). CLCS/40/Rev.]l Rules of Procedure of the
Commission on the Limits of the Continental Shelf,
para.5 (a), p. 22, hitps://documents-dds-ny.un.org/
doc/UNDOC/GEN/N08/309/23/PDF/N0830923.pdf?
OpenElement, truy cap 15/4/2020: “In cases where a
land or maritime dispute exists, the Commission shall
not consider and qualify a submission made by any of
the States concerned in the dispute. However, the
Commission may consider one or more submissions
in the areas under dispute with prior consent given by
all States that are parties to such a dispute”.
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luan cia Toa trong tai dd giam déang ké sy
ton tai cac tranh chdp bién trong khu vyc
phia Nam thi quy ché phép li cia Hoang Sa
lai khong duge didu chinh boi phan quyét.
CLCS c6 thé xem xét dé trinh ctia Malaysia
néu c6 duge sy dong thuéin cia tit ca cic
nude 1 cdc bén cb tranh chip. S& can thém
thoi gian cho nhitng cudc dam phan. Dé
trinh cia Malaysia khong hi vong ¢6 ngay
mot ban kién nghi cia CLCS vé ranh gidi
thém luc dia mo rong. N6 ¢6 ¥ nghia md
rong chién lugc, tan cong Trung Québc bing
chinh “trd choi” ctia ho. D6 13 sir dung chién
tranh phép i dé giai quyét céc tranh chap
trén Bién Dong.®” Cac nude bude phai thé
hién 1 1ap trudng, diéu chinh thong qua dam
phan dé di dén giai phap cudi cing. Sy tham
du cia mot nhom céc nude chua da dé tao ra
sur théng nhat trong ASEAN nhung cling véi
thoi gian no sé ¢ tac dong dén lap truong
ciia ASEAN vé Bién Péng nhim kiém ché
cac xung dot tiém tang & Bién Dong.

Két luéin

bé trinh ndm 2019 cua Malaysia da tao
ra cuc dién méi trén Bién Dong. Hau hét cac
nuée lién quan, trir Trung Qubc va Brunei,
qua tuyén b6 va hanh déng ctia minh da thé
hién chap nhan va ung hd cac két luan cia
Toa trong tai nam 2016. Cac nudc déu cho
ring, cac thyc thé ndi & Truong Sa chi cé
vung bién 12 hai li va cac bai can lic chim

(50). Panos Mourdoukoutas, “South China Sea: Malaysia,
Indonesia and Vietnam Beat China At [ts Own Gam”,
Forbes, Jan 10, 2020, https://www.forbes.com/sites/
panosmourdoukoutas/2020/01/10/south-china-
sea-malaysia-indonesia-and-vietnam-beat-china-
at-its-own-game/#467f43224 1 ef, truy cép 15/4/2020.
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lac ndi & Truong Sa khéng ¢6 ving bién
riéng, trir phi ching nam trong khoang céach
12 hai 1i tinh tr thyce thé ndi va duge cong
nhén 12 diém co sd. Cac nudc déu bac bo
kha nang toan thé quan dao Truong Sa duge
coi 12 thyc thé duy nhét & 4p dung cach vé
dudng co sé quan dao (Piéu 47 UNCLOS).
Khéng chi céc nuée c6 tranh chap trong khu
vuc ma Hoa Ky, nudc bén ngoai khu vue
ciing d4 1én tiéng d& bao vé quyén ty do bién
¢ trong Bién Dong. Sau Cong thu nam 2020
ctia Hoa Ky, kha ning nhiéu nuéc khéc ciing
tham gia cudc chién phap 1i dé bao vé quyén
lgi chinh déng cua minh tai Bién Péng do
UNCLOS mang lai va dugc Phan quyét
Trong tai Bién Dong gidi thich rd. Tranh
chdp & Bién Péong khong chi gidi han trong
tranh chip ving dic quyén kinh té va thém
luc dia ma dd chuyén sang giai doan méi
tranh chip thém lyc dia mé rong, i tranh
chip khu virc mé rong ra thanh van dé quéc
té. Tinh thé doi hoi c6 su dam phén gitta cac
qudc gia cung sy phdi hop cia CLCS trong
xem xét cac hod so dé trinh. Liéu CLCS ¢6
dong vai tro nhit dinh trong cudc chién phéap
li vé thém luc dia mé rong & Bién Déng?
Liéu day c6 phai 1a bang chimg méi vé xu
hwdng st dung nhiéu hon cic phuong tién
phap li tir cdc qubc gia nho dé giai quyét
tranh chép? Vigc yéu sach thém luc dia m&
rong dat ra van dé& quan 1i tai nguyén sinh vat
viing bién bén trén thém luc dia do. Noi cach
khéc, Bién Pong c6 thé c6 Bién ca bén ngoai
cée ving dic quyén kinh té clia cac qubc gia
ven bién. Song cdu héi lidu c6 Ving day
bién - di san chung cua lodi ngudi & giita
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Bién Pong van dé ngo. Dé xac dinh Bién ca,
cac nudc lién quan budc phai dua ra duong
ranh gi6i dic quyén kinh té ciia minh dugc
xac dinh phu hgp vé1 UNCLOS. Quy ché
phép li & Bién Dong s& phu thude nhiéu vao
cude chién phap li dang dwoc diy manh hon
1a sit dyng va de doa sir dung vii luc. Piéu
nay doi hoi dam phan trén co sd thién chi
(bonne fois), ton trong cic quyén lgi chinh
dang dugc xac dinh phu hgp véi UNCLOS
va su hop tic cla tit ca cac bén./.
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