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PHAP LU.AT T6 TUNG HlNH ~u vt clAM o6c THAM . . . 
TAI Vli!T NAM GIAI DOAN 1864 - 1945<
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MAI THANH H/EU * 
Tom tilt: Bai viit phdn tich ljch SU hinh th<inh va m9t s6 n9i dung cua phap luqt t6 4'ng hinh S1! vJ 

giam a6c thdm t(li Vi?t Nam trong gdn 100 nam giai doqn 1864 - 1945. Vi?c ap d!!-ng tn,tC tiip phiip 
luqt t6 tt,Jng hinh Stf Philp vJ giam d6c thdm va anh hu(mg m(lnh me cua no d6i v&i vi?c phtip didn hoa 
luqt t6 h;Jng hinh SI! t(li Vi?t Nam trong giai ao(ln nay thi hi?n tinh chdt ap dij,t cua th11c dan Philp nhu 
m9t cong Cl!- th6ng trt. Tuy nhien, vi?c tiip nMn phap luqt t6 h;Jng hinh Stf Phap v~ giam d6c thdm la 
tiip nh(m mo hinh giam a6c thdm aidn hinh cUa dong h9 phtip /uqt chau Au lf!,C tlta (civil law), v6i 
nhiJu quy djnh tiin b9 vdn du<;rc ki thira trong phap luq,t t6 tt,Jng hinh Sl,t duong d(li ctia Phap. Do 
hoan canh /jch sU; phiip luq,t t6 ll:lng hinh Sf! Vi~t Nam vi giam a6c thdm sau niim 1954 t(li miJn Biic 
va sau nam 1975 tren ca nu(Jc kh6ng con chju anh hu6'rig trl!C tiip, m(lnh me Cua phtip luqt t6 tf!,ng 
hinh SI! Philp nhung nhung gia tri phap lido c&n tdp [lj.C aU(JC nghien CUu, nhJm tim ra cac giai phtip 
phu h<;rp hoan thi?n philp luq,t t6 t1:tng hinh SI! Vi~t Nam hi?n hanh vJ giam a6c thdm. 

Tu khoa: Anh hu<Yng; giam a6c thdm; t6 41ng hinh s11 

NMn bai: 261512020 Hoan thanh bien tq,p: 291912020 Duy~t dang: 291912020 

VIETNAM'S CRIMINAL PROCEDURE LAW ON CASSATION IN VIETNAM 
FROM 1864 TO 1945 

Abstract: The article analyzes the history and several issues of Vietnam's criminal procedure law 
on cassation in nearly 100 years (1864-1945). The fact that the French criminal procedure lawon 
cassation was accepted and directly applied and their influences on Vietnamese legislation reflects the 
imposition of a powerfal tool of the French to rule over Vietnamese people. However, with the view of 
considering it as a typical cassation model of the civil law tradition, Vietnam 's criminal procedure 
law includes a lot of modern provisions uphold in substantive French criminal procedure law. Due to 
historical circumstances, the Vietnam's criminal procedure lawon cassation after 1954 in the North 
and after 1975 across the country is no longer directly and strongly impacted by the French criminal 
procedure law, but those legal values need to be further studied, in order to find appropriate solutions 
for the improvement of the criminal procedure law on cassation in Vietnam. 
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(1). Nghien ct!u nay duqc th\IC hi~n trong khuou kb6 
d~ tai khoa hQC c§p CO' so: "So sanh phap lu~t t6 t\Ulg 
hinh si,r Vi~t Nam va Pbap v~ giam dck thfun'', Tru0ng 
E>~i bQC Lu~t Ha Nc}i, 2019. 

1. Khai quat ijch sfr hinh thanh phap 
luf t ta tt.mg hinh S\f v~ giam d6c thim t~i 
Vi~t Nam giai do,n 1864 -1945 

Phap lu~t t6 t\Ulg hinh S\l' (TTHS) Phap 
v~ giam d&c thAm (<IDT) duqc ap d\lllg tnrc 
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ti~p t?i Vi~t Nam tic nam 1864 v6i vi~c ap 

dt,mg tr\fc ti@p B9 lu~t TTHS Phap nam 1808 
theo S~c l~nh ngay 25/7/1864. B9 lu~t nay 

duqc ap d\}ng tr\fc ti~p t?i thUQC dia Nam ki, 

ba thanh ph6 nhuc;mg dia Ha N¢i, Hai Phong, 

Ba N~og cung nhu khu V\l'C bao hQ Trung ki, 

khu \f\l'C mia bao hQ B~c ki dbi v&i nguen 

Phap va nhfmg chu th~ duqc uu dai nhu 

nguai Phap. Tuy nhien, then gian d~u, vi~c 
ap d\lng thu we GDT rAt h~n ch~, chi trong 

trucmg hgp dn huy cac ban an, quySt dinh 

chung th§m cua toa an PMp vi lqi ich cua 

phap lu~t. S~c l~nh ngay 07 /311868 da ma 
r¢ng vi~c ap d\lng thu tl,lc GDT ca trong 

truang hqp vi lqi ich Cua duang S\f nhung 

chi trong linh V\}'C dan S\1 va thuong ID?i. 

Vi~c h?n ch@ ap d\lng thu t\}c Gf)T trong 

Hnh V\IC hlnh S\I duqc H giai b&i S\1 each xa 

chinh qu6c vb m~t dia li va y d!nh cua chinh 

quy€n thµc dan trong vi~c dan gian hoa d~n 
mire t6i da th~m quy€n xet XU CUa toa an t?i 

thUQC dja. Do S\l' dftu tranh cua lu~t SU 

Blancsube, sv (mg hQ cua thbng d6c dan S\l' 

dAu tien t?i Nam ki Le Myre de Viler va S\l" 

anh htr&ng cua vi~c thi@t l~p thu tl,lc GDT 

trong linh V\IC hinh S\I d6i v6i cac toa an 

Phap t~i Novelle-Caledonie ma chinh quy€n 

PMp da phai ban hanh S~c I~nli ngay . 

251611879 cho phep ap d\lng thu tvc GBT 

trong linh V\l'C hinh S\l' t?i thu¢c dia Nam ki, 

ca trong truang hqp vi lgi ich cua phap lu~t 

cilng nhu vi lqi ich cua bi cao va bj h~i.<2> 
Khang cao, k.hang ngh! GBT va h6 SQ V\l an 

(2). Adrien Blazy, L 'organisation judiciaire en 
!11dochine fran9aise 1858-1945, Tome I: Le temps de 
la construction 1858-1898, Presses de l'Universite 
Toulouse 1 Capitole, LGDJ - Lextenso Editions, 
2014, p. 193 - 194. 
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duqc chuy8n v~ chinh qu6c d~ xet XU t~ Toa 

pha an Paris. B€ tranh S\l' qua tai cho Toa 

pha an Paris, cac ban an, quy6t dirih chung 

thAm v~ t9i ph?m it nghiem trong (toi vi 

canh) khong duqc khang cao, khang nghi 

Gf)T ma chi duqc khang cao, khang nghi 

huy an t?i Toa phuc thAm Sai Gon. Thu we 

buy an Ia thu t\}c d~c bi~t thay th€ thu t\}c 

<IDT t?i tbu¢c dia. M~c du nguen dan ban xir 
Nam Id c6 quy~n khang cao, khang ngh! GBT 

nhung thu t\}c Gf)T trong BQ lu~t TTHS 

Phap nam 1808 khong d€ ti~p c~n d6i v6·i h<;> 
va m~t khac "lam sao co thJ tin tuong vao 
mt)t toa an xa /q, a chau [7,iC khac? ". (J} 

Do chi€n tranh th€ gi&i I§n thir hai, vi~c 
xet xu <IDT t?i chinb qu6c khong thu?n lqi, 
Toa pha an Bong Duong duqc thanh l~p 

theo Lu~t ngay 07/8/1942 d~ xet xu GBT 

ngay t?i Sai Gon. Toa pha an Dong Duong 

duqc thanh l~p nhu mQt giai phap t~ then 

do chi€n tranh, bm an J~ <IDT t?i thUQC dja 

lam mfit tinh th6ng nbftt cua vi~c ap d\lllg 
phap lu~t tren toan lanh thb Phap, chinh 

qu6c cii.ng nhu hai ngo?i.<4> 

Toa pha an f)ong Duong xet XU m6i qui 

it nJ1At mot I~n theo tri~u t~p cua chanh an. 

Chuc nang cong t6 t?i Toa pha an Dong 

Duang tbu9c v~ Vi~n tru6ng Vi~n Cong t6 

Sai Gon ho~c thu(k v~ cong t6 vien tham 

nien nhfit. Th§m quy€n cua Toa pha an Bong 

Duong tuong t\l' thAm quy€n cua Toa hinh St;r 

Toa pha an Paris. Toa pha an f)ong Duong 

(3). Adrien Blazy, sdd, p. 197. 
(4). Adrien Blazy, L'organisation judiciaire en 
lndochine fran9aise 1858-1945, Tome fl: Le temps de 
la gestion 1858-1945, Presses de l'Universite 
Toulouse 1 Capitole, LGDJ - Lextenso Editions, 
2014,p. 341, 343. 
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xet Xlr GDT 
~ 

chung tham c1 

hinh, ti~u wn.q 
Khong cH 

lu~t TTHS P 
sau s~c d€n v. 

mibn B~c va 

each m~ng t 

hu6ng n6i tre 
hu:(mg c.ita cJ 
ngay 0717111 
cua Phap tro 
va thay th~ t 
chuc tu pha 
aU(JC chap nl 

B9 lu~t ' 

nam 1913, 

Iuat An N~ 
quyenAlbel 

nay ding~ 
va ngay 31 
S\l' ki~m S 

Duong dBi 
ki d~u la s 
kbong hOi 

lu~t gia Pli 
v6i. qu6c i 
khong".<6'J 

TTHS cill 
Hoang d€ 
each nay 

Chinh pli 
au(Jc"Y) 

nam 1911 

l (5). L. A. 
Revuejudio 

(6). L. A. H 
(7). L. A. P. 



; xet XU t~i Toa 

11a tai cho Toa 

y~t djnh chung 

i tr<;mg (t9i vi 
o, khang nghi 
.o, khang nghi 

l Gem. Thu tl,lc 

ay th~ thu tl,lc 

lfm dan ban xl'.r 
iang ngh1 C':rDT 
~9 Iu~t TTHS 

c?n d6i v&i hQ 
tin tu6ng vao 
:le?". (3) 

1 thu hai, vi~c 

ong thu?n lqi, 

fQ'C tbanh l~p 

xet XU GBT 

Dong Duong 

ohap 4lm thai 

· t~i thu()c dia 

vi~c ap d\mg 

Phap, chinh 

et XU m6i qui 

)Ua cMnh an. 

:)ha an Dong 

Vi~n Cong t6 
t6 vien tham 

pha an Dong 

a Toa hinh S\J 

Dong Duong 

judiciaire en 
II: Le temps de 
le l'Universite 
tenso Editions, 
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xet xu GDT d6i v&i ban an, quy~t dinh 

chung thfun cua cac toa an Phap v€ t9i d~i 
hinh,-ti~u hinh ding nhu tQi vi canh. 

Khong chi dugc ap d\mg tn.rc ti~p, B9 

lu?.t TTHS Phap nam 1808 con anh hucmg 

sau sic dSn vi~c phap di~n hoa lu?.t TTHS t~i 
mi~n B~c va mi~n Trung Vi~t Nam tnr&c 

Cach m~ng thang Tam nam 1945. S\I anh 

hu6ng n6i tren n~m trong "mZJ,C tieu va afnh 

huimg cua ccic nha l(ip phap qua Thong tu 

ngay 071711899 mo r<)ng ddn quyJn xet XU 
cua Phap trong cac XU bao h9 E>ong Duong 

va thay thi toa an ban XU b&ng nhan Sl:f, t6 
chuc tu phap Va thu tlj.C tuong fl! nhu aa 
du<;Yc chdp nhqn 6' Nam Id". (S) 

B9 lu?.t TTHS B~c kl duqc so<;m thao tU 

nam 1913' cung v&i vi~c so~n l~i toan b9 

lu~t An Nam & B~c ki, theo l~nh cua toan 

quy~n Albert Sarraut. Vi~c xay dvng cac lu?.t 

nay ciing nhu cac sic l~nh ngay 01111/1901 

va ngay 31/8/1905 tru&c d6 nh~m thiet l~p 
si,r ki~m soat cua Toa phuc thftm Dong 

Duong d6i v6i t~t ca cac toa an ban XU B~c 
ki d~u la sv ap d~t cua chinh quy~n Phap, 

khong poi y ki€n Nam tri~u, d~n mire cac 

lu?.t gia Phap phai d~t cau hoi "nhu thi ct6i 
v6i qu6c lu(it An Nam li~u c6 gia trt hay 
khong''.C6

) DAu nam 1914, di,r thao B9 lu~t 
TTHS cling 3 lu?.t khac m6i duqc trinh 

Hoang d6 An Nam chu~n y, b&i le "vi¢c cai 

each nay theo clung hoa u&c, tdt phai c6 

Chinh phu Nam tridu ung thutl,n m&i 

au(Yc ". <7> BQ lu?t TTHS B~c ki ban hanh 

nam 1917 ( 100 di~u ), sau d6 duqc sua d6i, 

(5). L. A. Habert, "La justice indigene au Tonkin", 
Revue judiciaire franco-annamite, 01/1932, p. 46. 
(6). L.A. Habert, tldd, p. 48. 
(7). L.A. Habert, tldd, p. 48, 49. 
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b6 sung va ban hanh nam 1921 (211 di~u), 
trong d6 c6 quy dinh vs thu tl,lc GDT v6i ten 

gQi la "thu tieu nguyen an (annulation) ". 

Thu tl,lc GDT ciing nhu cac quy dinh khac 

cua B9 lu~t TTHS B~c ki va cac lu?.t m6i 
"c6 nhiJu ch6 khac h&n lutl,t c6 An Nam'', 

"au(J'C xay drµzg theo cci.c khai ni?m hi¢n dq,i, 
luc adu, chi cac thdm phan Phap hi~u va thi 
hanh duf)"c ". (8) 

So v6i Bic ki, sv hinh thanh phap lu?t 

TTHS · v~ GDT t~i Trung ki di~n ra ch~m 
han b&i S\I ap d~t anh hu6ng cua phap lu?t 

TTHS Phap "vi phc;zm a~n chinh th~ An 
Nam, kh6ng h9P thoi, dan chung phan d6i va 

nguy hidm".<9
) Vi vfty, nam 1933, B9 lu?t 

TTHS Trung ld m6i duqc ban hanh va d~n 
cai each tu phap nam 1942, thu t\lC GDT m6i 

duqc quy dinh. T~i Trung ki, thftm quy~n xet 

xu GBT trong TTHS duqc giao cho Toa 

phuc thftm. 
Sau Cach m<;mg thang Tam nam 1945, 

B9 lu~t TTHS Phap nam 1808 v~ ti~p tl,lc 
anh. hu6ng m~nh me d~n vi~c xay dl,IIlg phap 

lu?.t TTHS 6 mi~n Nam: "tren auang th6ng 

nhdt aidn ch§ con au9m mau thdm CUu hinh 
S~f cua Phap ".(IO) Nhfrng quy djnh cua B9 

lu~t TTHS Phap nam 1808 con hi~u Ive va 

khong trai v&i tb cht'.rc tu phap m&i v~ tiSp 

we duqc ap d\lng tn,rc ti~p t~i day.<11
) Bo lu?t 

(8). L. A. Habert, "La justice indigene au Tonkin", 
Revuejudiciairefranco-annamite, 0211932, p. 87. 
(9). Albert Bonhomme, "La justice indigene en. Annam", 
Revue judiciaire franco-annamite, 0611932, p. 95. 
(10). Nguy6n Qu6c Hung, Hinh s11 tJ t1mg hwc 
giang, NM sachKhai Tri, Sai Gem, 1957, tr. 14. 
(11). Ngo Ba Thanh, L 'originalite du droit vietnamien 
et la reception des droits etrangers au Vietnam: Droit 
chinois au deout de l 'ere chretienne et droit franr;.ais 
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TTHS Phap cling v&i B() lu~t TTHS Bfic ki 
va Trung ki vfui tiSp t1,1c la ngu6n cua phap 

lu~t TTHS a mi€n Nam cho d~n khi bi buy 

bo b&i B9 lu~t TTHS cua Vi~t Nam c()ng 

hoa nam 1972. 

Sau Cach m~ng thang Tam nam 1945, 

phap lu~t TTHS Pbap ding nhu phap lu~t 

TTHS Bfic ki va Trung ki v~ GDT bi bai bo 

t~i mi€n Bfic. Trong giai do~ khang chiSn 

ch6ng Phap, lu~t TTHS mi€n Bfic "mang 

tinh chat clip bach, phu h9JJ v6i hoim cdnh 

thifi chiJn, t<}p trung cha vi~c thl!C hi~n chuyen 

chinh, ch6ng ke thu cUa dan t9c va bdo v~ 
chinh quyJn each mqng, vi~c thi,rc hi~n cac 

nguyen tile phap Ii d<in chit trong ITHS con bi 

h~n chl ThOi. Id nay, nhimg quy t!jnh vJ vi~c 
xet xU con {/on gidn, ngay ca nguyen tdc hai 

clzp Xet xU COn chua aU(lC quy tfjnh th6ng nMt 
Va bao tfam th1,fC hi~n "/12

) Vl V~y, thu t\;lC 

GDT ciing khong duqc quy dinh. Nhfrng van 

ban phap lu~t dfiu tien v~ GDT ~i mi€n Bfic 

"Mu nhu khong ki thira phap lu<Jt trong thOi. 
Id Phap thu9c ma co rdt nhi€u aiim kJuic 

bi~t".<1 3> Phap l~t TTHS v€ GDT sau hoa 

binh nam 1954 ~i mi~n Bfic va sau th6ng 

nhftt nam 1975 tren ca nu6c khong con chiu 

anh hu&ng trgc tiSp cua phap lu~t TTHS 

Phap. Tuy nhien, S\l' dfrt gay v6i tr~t t\l' phap 

lu~t cii t~i mi~n Bfic Vi~t Nam ciing tuong tl,l' 

nbu truemg hqp Lien Xo va cac ou&c dan 

aux XIXeme siecle, These de doctorat en droit, Paris, 
Dcuxieme partie, 1962, p. 88. 
(12). Phan TN Thanh Mai, "Khai quat v~ ch~ dinh 
giam dbc thfim trong lu~t TTHS Vi~t Nam ru sau 
Cach m~ng tbang Tam nam 1945 den nay", Tc;.p chi 
Luqt h()c, sf> 3/2005, tr. 33. 
(13). Phan TW Thanh Mai, GiCzm il6c th<im trong 
1THS Vi~t Nam, Lu~n an ti~n si lu~t hQc, Tru<'>ng D~i 
hQC Lu~t Ha NQi, 2007' tr. 48. 
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chu nhan dan Dong Au, trong khi chiu anh 

hmmg cua h~ th6ng phap lu~t xa hQi chu 

nghia v~n khong th~ hoan toan thoat khoi 

anh hu&ng cua M th6ng phap lu~t trong qua 

khu 6 mot muc d{) nh~t dinh.<14
) 

2. Mqt s6 n{H dung cua phap lu~t t6 
tyng hinh SI! v~ giam d6c thim t~i Vi~t 
Nam giai do~n 1864 - 1945 

2.1. D6i tu(lng cia khang cao, khang 

nght giam a6c thdm 

B6i tuqng cua khang cao, khang nghi 
GDT la ban an, quy€t dinh chung tham. Ban 

an, quyst dinh chung thb g6m ban an, 

quy€t dinh scr thAm dang theri la chung th§.m 

va ban an, quy€t djnh phuc thb. 

Tinh chung thfrm cua d6i tuqng cua 

khang cao, khang nghi GDT dugc quy dinh 

t~i DiSu 416 Bo lu~t TTHS Phap nam 1808. 

B() lu~t TTHS Bfic ki nam 1921 ciing quy 

djnh: "Cac an co thi bi thu tieu la an cua 

toa sa cdp, a~ nhi cdp nght .xU chung 

thdm ". <15
> Tinb cbung tham cua d6i tuqng 

khang cao, khang nghi GDT tiSp tl;lc duqc 

quy dinh ~i Di~u 567 B9 lu~t TTHS bi~n 
hanh nam 1957 cua Phap. 

Tinh chung thfrm doi hoi d6i tuqng cua 

khang cao, khang nghi GDT phai la ban an, 

quy~t dinh cu6i cling v~ nQi dung, "nhdt 

tljnh vJ n9i dung", "co tinh each chung 

quyJt ma tod an sau nay xet XU khong con 

sua a6i au(lc nua" (Di6u 416 B{) lu~t TTHS 

Phap nam 1808). 

Chung th§.m la dp xet xu cu6i cling v€ 

nQi dung V1,l an, v€ tinh ti~t ciing nhu v6 phap 

(14). Ngo Ba Thanh, tldd, p. 35. 
(15). Nguy€n Van Di~n, Nguy€n Hfru Ti~n, Lu(fc 
khao vi Bt) luqt m&i Bdc ki, NM in Kim Due Giang, 
Ha NQi, 1923, tr. 124. 
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lu~t. E)~ xac a 
tuqng cua kha 
can cu vao tH 
nguyen xu, 
quy€n chung t 

c6 tb8 duqc ~ 
thfun. Tinh ell 
tinh c6 hi~u l 
dinh. Ban an, 

h~ khang c~ 
khong co kha 
l\Ic phap lu~· 

thAm va kho~ 
cao, khang ~ 
tlinh co thi 

thanh nh&t ct1 
vi~c ki?n !en 
cao. Trong i 
thJ aU(J'C thu 

nhzmg lr.zi kh 
Truang 

cua phap lu~ 

c6 th~ la ba 

chung th§m 

nam 1808). 
, 

nguyen tac 

v&i nhung /j 

2.2. Ca 
a6c thdm 

Can cu 

S\I vi ph<;lll1 

chungthfun 

cao,khang 

Tuy n 

1808 va c 

(16). Le Tai 
vi~n, Sai Gou 
(17).UTai' 
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tg khi chju anh 

bl~t xa h9i chu 
oan thoat khoi 

' lu~t trong qua 
14) 

' phap lu~t t6 
thim t~i Vi~t 

~g cao, khang 

o, khang nghj 

ung thfun. Ban 

g6m ban an, 
la chung thAm 

m. 
/,._. ,. 
01 tuqng cua 
luge quy dinh 
iap nam 1808. 

921 ciing quy 

tieu la an cua 

•hf xu chung 

:ila d6i tuqng 

tiSp ti,ic duqc 

~t TTHS hi~n 

t6i tuqng cua 

hai la ban an, 

dung, "nhdt 

each chung 

cu khong con 

39 lu~t TTHS 

, ' 
cuoi cilng ve 

~ nhtr v~ phap 

:fru Ti6n, Lu(lc 
:itn Eh'.rc Giang, 
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lu~t. f)~ xac dinh tinh chung thftm cua d6i 

trrqng cua khang cao, khang nghj GflT dn 

can cir vao thfun quySn phap dinh cua toa 

nguyen XU, chi khi nao toa nay c6 thAm 

quySn chung thfun, ban an, quy~t d!nh m6i 

co th~ duqc khang cao, khang nghi giam d6c 

th~m. Tinh chung thb duqc phan bi~t v6i 

tinh c6 hi~u Ive phap lu~t cua ban an, quy~t 
djnh. Ban an, quy~t djnh so thftm khi h~t thm 

h~ khang cao, khang nghj phuc thAm ma 
khong c6 khang cao, khang nghi thi c6 bi~u 

Ive phap l~t nhung khong phai la chung 
thfun va khong phai la d6i tuqng cua khang 

cao, khang nghi GDT: "M9t ban an nhdt 

atnh c6 th~ do m9t toa XU S<Y thdm, s& di 
thanh nhdt djnh la vi nguOi bi an khong dem 

vi~c ki?n len toa tren cti XU lc;ii, khong khang 

cao. Trong tru<Yng h(YJJ nay, ban an khong 

thi aU(!C thu(mg t6, vi tuy /a an nhtit djnh, 
nhung lt;d khong phai la an chung th&m ". (1 6

) 

Tru0ng hqp k.hang nghi GDT vi lqi ich 

cua phap lu?t thi d6i tuQ'ng cua khang nghi 

co thS la ban an, quy~t dinh khong phai la 

chung thb (Di6u 441 B9 Iu?t TTHS Phap 

n&m 1898). "Do la m9t diim rdt <1¢.c bi¢t vi 

nguyen tdc la S1! thu(Yng t6 chi khai mb d6i 
v6i nhung ban an chung thdm ". (L?) 

2.2. Can cu khang cao, khang nghi giam 

d6c thdm 

Can cu khang cao, khang nghi GDT la 

sv vi ph?m phap lu~t cua ban an, quySt d!nh 

chung thAm. Day la can cir chung cua khang 

cao, khang ngh~ GDT. 

Tuy nhien, BQ l~t TTHS Phap nam 

1808 va cac b() lu?t chiu anh hu6ng cua 

(16). Le Tai TriSn (chU bien), Nhi?m ~ cua cong t6 
vi?n, Sai Gon, 1970, tr. 434, 345. 
(17). Le Tai Tri~n, sdd, tr. 449. 
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Phap nhu B9 lu?t TTHS Bi nam 1808, Haiti 

nam 1826, Bk ki nam 1921... d~u khong 

quy dinh can cir chung ma chi quy djnh cac 

can CU C\J th~ Cua khang Cao, khang nghi 
GDT. Chi dBn B9 lu?t TTHS ·hi~n hanh nam 

1957 cua Phap m6i quy dinh can ctr chung 
c6 tinh nguyen t~c Cua khang cao, khang 

nghi GDT t~i DiSu 591, theo d6 ban an, 
quy~t dinh cbung thAm chi bi pha an neu "vi 

pht;1m phap lu(it". 

Cac can cu C\J thS clia khang cao, k.hang 

nghi GflT trong B9 lu?t TTHS Phap nam 

1808 duqc quy dtnh chi tiSt t~i cac DiSu 408, 

410, 413 va 416 nhu: thanh phftn h9i d6ng 

xet XU khong hqp phap; toa an khong c6 

thAm quy6n xet xu; vi ph?m nguyen t~c xet 

XU cong khai; ban an, quySt dinh khong neu 

can cir; khong tbvc hi~n ho~c thvc hi~n 

khong dung thu t\]c ma phap lu?t quy dinh 

h?u qua VO hi~u; b6 sot ho~c khong xem xet 

yeu du cua cac ben; vi ph~m trong vi~c ap 

d\mg hinh ph?t; vi ph?m quy dinh vS chirng 

cir. Cac can cir C\J thS cua khang cao, khang 

nghi GDT ding d6ng thm la can cu pha an. 

B9 lu~t TTHS B~c ki nam 1921 quy djnh 

ba can cu C\1 thB dS khang cao, khang nghi 

GDT g6m: "lt;lm quyJn ", "vi?t quyJn" va 

"trai lu(it". L?m quySn (incompetence) la.sv 

vi ph?IU thb quy~n cua toa an k.hac: "Lt;1m 

quyJn la n6i m9t quan thdm phan nao nght 

XU m9t vi~c ki~n thu9c v~ thdm quydn cua 
toa an khac, nhung wfn khong ra khoi ngoai 

vong quydn h{ln tu phap "; Vi~t quySn ( exces 

de pouvoir) la S\l' thvc hi~n th~m quySn ma 

phap lu?t khong quy dinh: "Vi~t quydn la n6i 

vd m9t quan thdm phan nao lam m9t vi~c gi 

ma chiiu theo quydn hr;zn tu phap thi khong 

toa an nao du(YC lam"; Trai lu?t (violation 
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de la loi) la S\l' vi ph?m phap lu~t du&i hinh 

thuc thl,l'c hi~n ho~c v.i~n din khong dung 

quy dinh ctia phap lu~t: "Phai du 3 nguyen li 
sau nay mbi g(Ji la trai lu(it: a) trubc hit 

phai c6 dtnh lu(it lam thanh lu(it van: b) sau 

phdi c6 s11 lam trai lu(it dy; c) s11 trai lu(it 

ciing CO khi g(Ji la Sf! trai phep tu:C la Sf! lam 

sai y tu aa minh dtnh trong lu(it van ... hay la 

khi gqp vi?c ki¢n nao ma vi¢n dljng m<)t aidu 

lu<J,t khong h<7JJ v6i vi¢c ki~n dy ".(IS) Nhu 

v~y, so v6i quy dinh t~i B9 lu~t TTHS Phap 
nam 1808, cac can cu khang cao, khang nghi 

GE>T n6i tren trong B9 lu~t TTHS B~c ki 
nam 1921 c6 tinh khai quat hon. Tuy nhien, 

can cu tht'.r nhit va tht'.r hai cua khang cao, 

khang nghi GDT khong phai la nhfrng can 

cu dc)c l~p: "Chu lCJm quyJn va chu vi¢t 

quyJn giai nghia nhu tht la ad tack ra ma 

thoi. Ki th1,tc thi nghia ciing la m<)t. Vi r&ng 

pham toa an niw ma XU m<)t vi?c gi khong 

thu<)c vJ thdm quyJn minh thi !Uc la lam qua 

cai chuc V¥- cita minh (/CJm quyin) ma lq.i tUc 

la vu(>t ra ngoai quyin hanh tu phap (vi?t 

quyJn) ". (l
9
) Ngoai ra, ca hai can Ctr n6i tren 

ciing khong phai la nhfrng can Ctr d<)c l~p SO 

v&i can ctr thu ba vi ciing chinh la can cu 

chung cua khang cao, khang nghi GDT, d6 

la S\l' vi ph?m phap lu~t. 

2.3. Chu thd khang cao, khang nght 

giam a6c thdm 

Chu thS khang cao, khang nghi GE>T la 

vi~n tru&ng vi~n cong t6 va nhfrng ngum 
tham gia t6 t\lllg co quy€n va lqi ich hqp 

phap bi xfun h?i bm ban an, quy~t dinh 

chung th~m vi ph?II1 phap lu~t. 

(18). Nguy~n Van Di~n, Nguy€n Hfru Ti~n, scld, tr. 
124, 125. 
(19). Nguy€n Van Di~n, Nguy€n Hfru Ti~n, sdd, tr. 124. 
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Theo quy dinh t~i cac Di8u 177, 216, 

298, 373, 408, 410 va 413 B9 lu~t TTHS 
Phap niim 1808, chu thS khang cao GDT la 

bi cao, bi h?i va chu th6 khang ngh.i GDT la 
vi~n tm6ng vi~n cong t6. Tuong n;r, Be) lu~~ 
TTHS Bic kl nam 1921 quy djnh chu th6 

khang cao GE>T la "cac ngu<Yi duO'ng St!,, va 

chu th~ khang nghi GE>T la "quan chu6ng lf 

Toa thu(fng thdm Ha N<)i" (vi~n trucmg vi~n 
cong t6 cling dp v&i toa an c6 tbAm quySn 

giam d6c th§m). Vi~n trmmg vi~n cong t6 

c6 th6 ti,r minh khang nghi GDT ho~c khang 

nghi GE>T theo yeu c~u cua Nam an thti 

hi~n vi lqi ich cua phap lu~t: "Chi c6 quan 

chu&ng li aU<)'C ftf dung Zen xin thu tieu 

ho4c theo l¢nh quan Nam an thu hiin ma 

ditng len lam". <20> 

B<) lu~t TTHS Phap nam 1808 va Bo lu~t 

TTHS B~c ki niim 1921 chi xac dinh chu th~ 
khang cao, khang nghi GDT ma khong quy 

dinh diSu ki~n bi xam h?i cua chu th6. DSn 

B9 lu~t TTHS hi~n hanh nam 1957·cua Phap 
m&i quy dinh nguyen tic lqi ich d~ hanh 

d<;mg (interet a agir) t?i DiSu 567, theo do, 
chti thS khang cao GE>T phai la "ben bi thi~t 
hCJi". Nguyen t~c nay doi hoi chi khi nao c6 

lqi ich vS S\I pha an mm c6 quySn khang cao 

GE>T. Nguyen tic lqi ich d~ hinh d<)ng chi 

cho phep bi h?i, duong S\l' khang cao GDT 

h?n ch~ trong ph?m vi nhfrng di6m lien quan 

d~n quySn lqi dan S\I ma thoi. Tuong n;r, bi 

cao khong duqc khang cao GE>T d6i v&i m9t 

ban an da tba b6ng minh, vi truemg hqp nay 

khong c6 lqi fch gi d6 xin pha an. Tuy nhien, 

nguai duqc toa an tuyen khong c6 t9i vi nghi 

van c6 quy€n khang cao GDT vS can cu 

(20). Nguy~n Van Di~n, Nguy€n Hfru Ti~n, sdd, tr. 127. 
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tuyen kh6ng ~ 
trong trucrng 

th!n; ~hi bf ca 
van con co mo 
dtf, cho nen biJ 
danh tan s11 n 
bJng xac _nMn1 

2.4. Thu 4'1 
nghi giam a6c 

- Thu t\lC 
d6c thfun 

Khang ca< 
an da ra ba~ 
Theo quy d~ 
Bic ki nam 

mu6n khoi Lai 
trinh Zen qu~ 
thdm"; KhJ 
hinh thuc vai 

neu ro can ell 
khai mi¢ng 

duyen c& g~ 
quyJn ho(lc t 
hinh thuc n~ 

"Khong cu 

khai trinh pJ 
ll!-c sv dung 

cao GBT no 

417 B6 luat 
thuy~t. ch~~ 
ch(lt che va 

thu tl,Jc niw 
chu th! kh~ 
theo thd thil 
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(21). Le Tai i 
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Di€u 177, 216, 

B() lu~t TTHS 
ng cao GDT la 
ig nghi GE>T Ia 

O'ng ~. BQ lu~t 
y dinh chu thS 

'i aucrng S1f" Va 
quan chu&ng li 
i~n tru6ng vi~n 

c6 th§m quy~n 

g vi~n cong t6 

E>T ho~c khang 

a Nam an thu 

"Chi co quan 
'l xin thu tieu 

Jl thu hi€n ma 

808 va BQ lu~t 

1c dinh chu thS 
ma khong quy 

a chu th~ . D€n 

1957 cua Phap 

i ich dS hanh 

567, theo d6, 

a "Mn bi thi~t 

chi khi nao c6 

y~n khang cao 

hanh d<)ng chi 

1ang cao GE>T 

liSm lien quan 

. Tuong tv, bi 

IT d6i vcn mQt 
uemg hqp nay 

an. Tuy nhien, 

: c6 t()i vi nghi 

>T v~ can cu 

fi€n, sdd, tr. 127. 
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tuyen khong c6 t<;>i. Lqi ich d~ hanh dong 

trong trlI<Jng hgp nay "la mot !¢. ich tinh 

thdn;· khi bi can au(Jc th.a chi vi nghi win thi 

vdn con CO mot S1f nghi ngo· bao phu danh 

dlrt', cho nen bf can dU(J'C quyJn khang CclO dt 
danh tan S1/ nghi nga bJ.ng mot ban an tha 

bJng xac nh(m hJn hoi S1f VO toi ". (2J) 

2.4. Thu ~c va thiJf. h{ln khang cao, khang 

nghi giam d6c thdm 

- Thu tµc khfmg cao, khang nghi giam 

d6c th~m 
Khang cao GDT duqc thl;rc hi~n ~i toa 

an da ra ban an, quyst ctinh chung thAm. 

Theo quy dinh ~i Di~u 66 B9 lu~t TTHS 

Bic ki nam 1921, "Cac nguoi du<Yng Slf 

mu6n kh&i lam s11 xin thu tieu, th.i phai khai 

trinh Len quan thdm phan toa an nguyen 

thdm "; Khang cao GDT duqc thµc hi~n du&i 

hinh thuc van ban ho~C trinh bay trtJC ti~p, 
neu ro can cu k.hang cao: "Khai trinh c6 thd 

khai mi?ng ho(lc khai gidy, phai n6i ro cai 

duyen c& gay nen SI! l{lm quyJn ho{zc vi~t 
quy€n ho(lc trai luqt "; Khang cao GDT du6'i 

hinh thuc nao ding d~u phai vao s6 th1,1 Ii: 
"Khong cu tru<Yng h9]J new, tiJp au(JC S1f 

khai trinh phai dang ki vao quyin s6 phong 

b,lC Slf dung vao vi?c dy ". <22
} Thu tt;tc khang 

cao GE>T n6i tren tuong tv quy dinh t?i Di~u 
417 Bo lu~t TTHS Phap nam 1808. "Theo li 
thuyJt chung ... thu tt:tc khang cao GDT rdt 
chi{lt che va khong thJ thay thi bJ.ng bdt Id 

thu ~c nao kh.ac b&i quan tr<)ng la y chi cua 
chit th€ khang cao GDT phai du(Jc ghi nhqn 

theo thi thuc lu~t tlfnh ".<23
> 

(21). Le Tai Tri~n, sdd, tr. 345, 438, 439. 
(22). Nguy€n Van :Di~n, Nguy~n Hfru Tien, sdd, tr. 125. 
(23). M. Faustin Helie, JSG. Nypels, Leopold Hanssens, 
Constant easier, Traite de !'instruction criminelle OU 
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Khang nghi GDT phai duqc glri cho 

nhilng ngu<ri tham gia t6 tµng c6 lien quan 

va chanh an toa an da ra ban an, quy~t dtnh 

chung thfrm. Theo quy d!nh t?i E>i~u 70 Be;> 
lu?,t TTHS B~c ki nam 1921, "Sil xin thu 

tieu cua quan chu&ng li thi phai t6ng d{lt cho 

nguiJi. phr,im toi ho(i.c nguoi bt can bidt va 

phai thong tri cho quan chanh thdm phan 

toa nguyen thdm ". 

Chu th~ khang cao GE>T phai n9p khoan 

ti~n t?m 1'.rng an phi va d\I ph?t. Theo quy 

djnh t?i Di~u 75 Bo lu~t TTHS B~c ki nam 
1921, truemg hqp toa an co thAm quy~n 
GDT khong chAp nh~n khang cao thi chu 

th~ khang cao phai chiu I~ phi va bi ph~t 
b~c 30 dbng thau vao cong quy. Quy d jnh 

nay khong ap dl,lng d6i v6'i khang nghi GDT 

cua vi~n cong t6: "L~ ciy khong thi cho S1f 

xin thii tieu cua quan Chu&ng li ". <24
) Quy 

dinh n6i tren cua Bo lu~t TTHS Bic ki nam 

1921 chiu anh huc'mg cua E>i~u 419 va 420 
B9 lu~t TTHS Phap nam 1808. Quy dinh 
chu · th~ khang cao GE>T phai n9p ti Sn dµ 

ph~t va co th~ bi ph~t tiSn khong nh~m 
trimg tq S\I thach thuc quy€n ll,IC CUa toa an 

b~ng vi~c khang cao, khong nhfun can tr& 
vi~c thµc hi~n quy~n khang cao ma nh~m 
dS chu th€ khang cao can nh~c kI vi~c 
khang cao bcri GDT khong phai la dp xet 

xu thu ba, ma chi la thu tµc d~c bi~t bao 

dam S\I th6ng nhAt trong viec ap dl,lng va thi 

hanh phap lu~t. <25
) 

Theorie du Code d'instruction criminelle, Tome 
troisieme, Bruxelles. Bmylant-Christophe et compagnie, 
Editeur, 1869, p. 742. 
(24). Nguy~n Van :E>i~n, Nguy~n Hfru Tien, sdd, tr. 126. 
(25). M. Faustin Helie, JSG. Nypels, Leopold Hanssens, 
Constant Casier, sdd, 1869, p. 746. 
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Theo quy djnh t~i Di€u 421 BQ lu?t 

TTHS Pbap niim 1808, nguai bi k~t an ph~t 
tU phai tg nguy~n chfip hanh an khi khang 

cao GDT. Day la m()t trong nhfrng di8u ki~n 
d~ toa an c6 thAm quy8n GDT chfip nh?n 

khang cao v€ hinh thuc. Quy d!nh nay c6 

ngu6n g6c trong c6 lu?t Phap m nam 1566. 

Ca s6 cua quy dtnh nay da duqc Muraire -

bao cao vien H9i d6ng l?p phap kh~ng dtnh 

trong phien thao lu?n t~i Tham chinh vi~n 

nhu sau: Ngu0i bi kSt an ph~t tU khang cao 

GDT "mu6n du<;Jc phap lw# bao hr) thi 
tru6·c hit phai tuan theo phap lu<Jt". <26

) Tuy 

nhien, vi~c bu9c nguai bi k~t an ph~t ru w 
nguy~n chfip hanh hinh ph~t khi khang cao 

GDT la bu()c hQ phai thi hanh m9t ban an 

chua c6 h1~u l\rc thi hanh, mau thufin v&i 

hi~u Ive cua khang cao, khang nghi GDT 

trong vi~c t~m dinh chi thi hanh an quy dtnh 

t?-i DiSu 373 BC) lu?t TTHS Phap nam 1808. 

Mau thufin nay da duqc cac Iu?t gia Phap chi 

ra hem 100 niim tru&c nhung cac lu?t gia 

mi8n Nam vfin dua vao BQ lu?t TTHS nam 

1972 va cac lu?t gia Phap vfin ti~p tl)c quy 

dinh trong BC) lu?t TTHS m&i nam 1957 

(Di€u 583). Nam 1999, Toa an nhan quy8n 

chau Au da len an quy dinh nay trong V\l an 

Khalfaoui, coi d6 la sv vi phcµn quy€n khang­

cao GDT, vi ph~ quy6n con nguoi.C27
) Cu6i 

cling, quy dinh bfit hqp Ii n6i tren trong BC) 

(26). M. Faustin Helie, JSG. Nypels, Leopold 
Hanssens, Constant Casier, sdd, 1869, p. 751. 
(27). Serge Guinchard, Monique Bandrac, Melina 
Douchy, Frederique Ferrand, Xavier Lagarde, 
Veronique Magnier, Helene Ruiz Fabi'i, Laurence 
Sinopoli, Jean-Marc Sorel, Droit processue/ - Droit 
cummun et droit compare du proces, 2e edition, 
Dalloz, 2003, p. 516. 
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lu?t TTHS Phap nam 1957 da duqc huy bo 

theo Lu?t ngay 15/6/2000. 

- Thai h~ khang cao, khang nghi giam 

d6c thfim 

Theo quy djnh ~i DiSu 373 B9 lu~t 
TTHS Phap nam 1808, thc'Yi h~n khang cao, 

khang nghi GDT la 3 ngay tron sau ngay 

tu.yen an chung th§m. Nhu v?y, cac chu thS 

duqc binh d~ng vs th0i h~ khang cao, 

khang nghi GDT. Trong khi ct6, B9 lu~t 

TTHS B~c ki nam 1921 c6 sv phan bi~t thai 

h~n khang cao va khang nghi GDT. 

Theo quy dinh ~i DiSu 67 B9 lu~t TTHS 

B~c ki nam 1921, thOi hi;in khang cao GDT 

rfit ngAn: "Cai hq,n cua ngur)'i au<Yng Sl! du<;JC 
xin thu tieu La hq,n 5 ngay ". Tm6'ng hqp cbu 

thS khang cao GDT c6 m~t ~i phien toa thi 

thm h?n khang cao tinh ks m ngay sau ngay 

tuyen an: "Niu an k~t trn<Yc m(it ngu<3'i 
au<Yng Slf, thi Jd bdt adu fir ngay sau ngay 
Mt an"; Truong hqp chu th€ ~ang cao 

GDT v~ng m~t t~i phien toa thi thai h~ 
khang cao tinh kS m ngay sau ngay t6ng d?t 

ban an, quy~t dinh chung thfim: "N~u an 
khong phai kJt tru6·c m(i,t nguOi duong S'lf, 

thi' ki bdt adu tu ngay sau ngay tbng dq,t an 
ciy cho dich than ho(ic tru quan cua nguai 
dy ". <28

) DB xac dinh tinh hqp phap cua khang 

cao GDT v8 thm h~n, B9 lu~t TTHS B~c ki 
nam 1921 quy ctjnh ngay khang cao la ngay 

toa an aa ra ban an, quy~t d!nh chung thAm 

vao sf> th\l li khang cao: "ngay dang ki tUc la 
ngay xin thu tieu" (Di~u 66). Thai h?-n 

khang nghi GDT dai ban so v6i thai h?n 

khang cao GDT. Trueng hqp chu th€ khang 

(28). Nguy~n Van Dien, Nguy~n Hiiu Ti~n, sdd, tr. 125. 
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cao GDT da 

nghi GDT la ~ 

khang nghi 1 
nguiri auO'ng 
h<;m 30 ngay 
chuirng li tiip 

hqp chu. th€ 

cao thi thai h 

kS tlr sau khi 
trich h,ic ban 

"niu n~<Yi ~ 
trong hq,n 60 

quan chu6n1 
an". <29

) Tru~ 
ich cua phap 

h?-n: "St! xin 

lu(lt dtnh c~· 
phan bi~t t 

binh ding I: 

khangnghi ~ 
2.5. Hi~ 

giam a6c thd 

- Hi~u 1 

quy~t dinh l: 
Khang 

chua dua r' 
khang cao, 

TTHS B~c 
khinh tr)i, t1 

hoii.n S1! thz 
hanh ban , 
nghi khon< 
<tinh v~ t~i 
tr9ng tr)i, J 
thu tieu tfi 

(29). Nguyin 
(30). Nguy~n 
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ta duqc huy bo 

1iing nghi giam 

l 373 B9 lu~t 

h?n khang cao, 

tron sau ngay 

~y, cac chu thS 

[U1 khang cao, 

ii d6, B¢ lu~t 

r phan bi~t thai 

3DT. 

B¢ lu~t TTHS 

hang cao Gf>T 

auong Slf aU(J'C 

ruang hqp chu 

ii phien toa thl 

ngay sau ngay 

7c mqt nguOi 

-igay sau ngay 

h~ khang cao 

1 tbi thai h?n 

ngay tbng d?t 

b: "Niu an 

-l'cli auong St;r, 
iy t6ng a(,lt an 

•cfo cUa ngu<Yi 

hap cua khang 

TTHS B~c ki 

1g cao la ngay 

h chung th~m 
acing Id tifc ta 
5). Thai h~m 

v&i thai h?n 

)hU th6 khang 

'i~n, sdd, tr. 125. 
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cao GDT eta khang cao thi thai h~n khang 

nghi GBT la 30 ngay k€ tir sau khi chu thS 

khang nghi nh~n duqc h6 sa V\l an: "Ni u 
nguOi auO'ng Slf aa CO xin thu tieu, thi trong 
h9n 30 ngay ki tic sau khi bu6ng giciy quan 

chu&ng lf tiip aU(J'C but l~c vi~c an"; Truong 

hqp chu th~ khang cao GDT khong khang 

cao thl thai h~n khang nghi GDT la 60 ngay 

kS ru sau khi chu thS khang nghi nh~ duqc 

trich l\lc ban an, quy~t djnh chung tham: 

"ndu nguoi duong Slf khong xin thu tieu, thi 

trong ht;zn 60 ngay ki tie sau khi bu6ng giciy 

quan chu<Yng Ji tiJp au(J'C ban trich htc 
an ". <29> Truang hqp khang nghi GBT vi lqi 

ich cua phap lu~t thi khong h~n ch~ vs thm 

h?n: "S11 xin tieu nay lam & ngoai cai ki h<;m 
luqt dinh cua quan chuong /{ ". (JO) Quy d!nh 

phan bi~t thai h?n n6i tren th~ hi~n sv bAt _ 

binh d~ng giua cac chu th~ khang cao va 

khang nghi GDT. 

2.5. Hi?u lt;rc cua khang cao, khang nghi 
giam a6c thtlm 

- Hi~u Ive chua dua ra thi hanh ban an, 

quy6t djnh bi khang cao, khang ngh.i 

Khang cao, khang nghi GDT co hi~u lµc 

chua dua ra thi ha.uh ban an, quy6t dinh bi 

khang cao, khang nghi. DiSu 68 B9 lu~t 
TTHS B~c ki nam 1921 quy dinh: "cac an 
khinh tQi, tr9ng t{Ji bj xin thu tieu aU(/C triJn 

hoii.n Sl! thi hcm.h ". Hi~u h,rc chua dua ra thi 

hanh ban an, quyst dinh bi khang cao, khang 

nghi khong ap d\lllg d6i v6i ban an, quyet 

dinh v€ tQi vi cauh: "Lu(lt chi noi "vJ eek an 

tn;mg t9i, khinh t(Ji ... Vqy an vi canh bj xin 

thu tieu thi khong phai bi triin hoiin chap 

(29). Nguy~n Van Di~n, NguySn Hfru Ti~n, sdd, tr. 125. 
(30). Nguy6n Van Di~n, Nguy~n Hfru Ti~n, sdd, tr. 127. 

TAP CHi LU~T HOC S6 5/2020 
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hanh ". <31
) N 6i each khac, ban an, quy~t dinh 

chung thAm vS t9i vi canh ti~p tl;lc duqc thi 

hanh m~c du c6 khang cao, khang nghi 

GDT. Quy dinh n6i tren cua B9 lu~t TTHS 

B~c ki nam 1921 chju anh hu6ng cua Dieu 

373 B9 lu~t TTHS Phap nam 1808. Vi~c pha 

an chi thl,l'C S\J' CO hi~u qua trong tnrong hqp 

ban an, quyet dinh bi khang cao, khang nghi 

chua duqc thi hanh, sv vi~c duqc tr& l~i tinb 

tr~ng ban d§u nhu tru&c khi c6 ban an, quy~t 
dinh bi pha. <32

) Tuy nhien, n~u nhu trong BQ 

lu~t TTHS Phap nam 1808, khang cao, 

khang nghi GDT c6 hi~u h,rc chua dua ra thi 

hanh d6i v&i t~t ca cac ban an, quy~t dinh 

chung th!m v~ tQi d~i hinh, ti~u hinh cung 

nhu t()i vi canh, thl trong B¢ lu~t TTHS Bk 

ki nam 1921, ban an, quy~t dinh chung thAm 

vs t9i vi canh v~n duqc thi hanh m~c du bi 

khang cao, khang nghi GDT, th~ hi~n sv bAt 

binh ding gifra nhfrng nguO'i bi k~t an va Jam 

mfit hi~u qua cua vi~c pha an. 

Hi~u lvc cua khang cao, khang nghi GDT 

trong vi~c chua dua ra thi hanh ban an, quyat 

dinh bi khang cao, khang nghi c6 ngo~i l~ d6i 

v&i phk b6i thueng thi~t h~i, ti€p f\lc t~ 
giam ho~c tra t\r do. Cac quy€t dinh nay ti~p 
tl)c duqc thi hanh ho~c thi hanh ngay m~c du 

c6 khang cao, khang nghi GDT. 

- Hi~u Ive phat sinh vi~c thLJC hi~n thfun 

quySn xet XU theo thu tl;lc GDT 

Khang cao, khang nghi GDT c6 hi~u Ive 
phat sinh vi~c thLJC hi~n thfun quy~n xet XU 
cua toa an theo thu t\]c GDT trong nhfrng 

gi6i h?U nhit dinh, C\l th~: 

(31 ). Nguy~n Van Di~n, N guy~n Hiiu Ti~n, sdd, tr. 126. 
(32). M. Faustin Helie, JSG. Nypels, Leopold Hanssens, 
Constant e asier, sdd, 1869, p. 753. 
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NCH/EN CVV- TRAO DOI 

Khang cao, khang nghi GDT lam phat 

sinh vi~c thvc hi~n thAm quy~n xet XU cua 
toa an theo tbu t\lC GDT trong gi6i h<;ln chl'.rc 
nang cua toa an. Toa an c6 thfim quy~n GDT 

chi xem xet vi~c vi phc;im phap lu~t trong ban 
an, quySt dinh chung thAm cua toa an da giai 

quySt V\l an v@ noi dung. Nhfrng quy dinh 

n6i tren c6 ngu6n g6c tu S~c l~nh ngay 
27/11 va ngay 01/1211790 cua Phap, theo d6 

trong m9i truemg hqp, toa pha an khong th~ 

xet XU v@ n()i dung V\l an. 

Khang cao, kbang nghi GDT lam phat 

sinh vi~c th\fC hi~n thAm quy~n xet XU cua 

toa an theo thu tl,Jc GDT trong gi6i hc;in phc;im 

vi khang cao, khang nghi. Toa an c6 thfun 
quy6n GDT "kh6ng phai la th1,1 li toan di?n 

V1,I an ai aem xu· lqi, nhung th71- li rieng v€ 

nhung adm nao trong ban an eta bt acm 

thu(Yng t8 neu ra kich pha ".<33
) Tuy nhien, 

toa an c6 thfim quy€n GDT ciing c6 th~ tv 
minh xem xet ngoai phc;im vi khang cao, 

khang nghi, d6i v&i nhfrng vi ph<;lm thu t1.1c t6 

tl,lng trong vi~c di&u tra. 

Khang cao, khang nghi GDT lam phat 

sinh vi~c thvc hi~n thAm quySn xet XU cua 
toa an theo tht'.1 tµc GDT trong gi&i hc;in tu 

each t6 tµng cua chu thS khang cao, kh.ang 

nghj. "Chdng hqn Sif. thu971g t6 cua dan Slf 

nguyen cao chi kich pha au(JC ban an vJ 

nhung van a€ lien quan adn quy€n l(Yi dan 

Sl:f:' ". <34
) Truemg hqp chi c6 bi cao khang cao 

thi Toa an c6 th~m quySn GDT khong duqc 

lam x~u han tinh tr<;lng cua bi cao. 

(33). U Tai Tri~n, sdd, tr. 443, 444. 
(34). Le Tai Tri~n, sod, tr. 444. 
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2. 6. Quy~t dtnh giam d6c thdm 

- Khong chftp nh~ khang cao, khang nghi 
Theo quy dinh tc;ii Dieu 75 BLTTHS B~c 

ki nam 1921 , toa an c6 thllm quy€n GDT c6 
quySn quySt djnh "bac", khong ch§p nh?.n 
khang cao, khang nghj. Quy dinh nay chiu 

anh hu6ng cua Di€u 426 Bo lu?.t TTHS Phap 
nam 1808. Vi~c khong ch§p nh?.n khang cao, 
khang nghi GDT lam cho ban an, quy€t d!nh 
bi khang cao, khang nghi c6 hi?u Ive phap 
lu?.t, hi~u h,rc thi hanh, "thanh nhizt dinh, 

khong thi ban cfii du9·c nua ", <35) tl'.rc la 

khong th~ tr<J thanh d6i tuqng cua khang 
cao, khang nghi GDT mot lfin nfra, ke ca 
trong truemg hqp c6 can cu khang cao, 
khang nghi m6i (Di6u 438 B9 lu?.t TTHS 
Phap nam 1808). Tuy nhien, Bo lu?.t TTHS 
Phap nam 1808 ciing nhu B9 lu?.t TTHS B~c 
ki nam 1921 dSu khong phan bi~t thfun 
quy~n khong chftp nh?.n khang cao, khang 
nghi vS hinh thl'.rc v&i thAm quySn khong 
ch~p nh?n khang cao, khang ngh! vs n<)i 
dung. Theo quy djnh t<;li Di@u 605 Bo lu?.t 
TTHS hi~n hanh nam 1957 cua Phap, vi~c 
xem xet khang cao, kbang nghi GDT v€ 
hinh thuc phai dugc thvc hi~n tru6c khi 
xem xet khang cao, khang nghi v~ n()i dung: 
"Tru&c khi xet XU vJ mijt n9i dung, toa an 

c6 thdm quyJn giam d6c thdm xem xet ti nh 

h(Yp phap cua khang cao, khang nght. 

Tru<Yng h<ip khang cao, khang nghj khong 

h(Yp phap thi tuy truang h9p, toa an c6 

thdm quyJn giam a6c thdm quy~t dinh 

khong chdp nh(m khang cao, khang nghj 

ho(lc tube quy€n khang cao, khang nght ". 

(35). Nguy~n Qu6c Hung, sdd, 11-. 208. 
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khang ngh! kj 
- Huy bal 

khang nghi 
Tuy truer 

GDT huy ba 

khang nghi d 
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ao, khang nghj 

S BLTTHS B~c 
quy€n GDT c6 

1ong chclp nh~n 
dinh nay cbju 

u~t TTHS Phap 
th~ khang cao, 
l an, quy~t dinh 

hi~u h,rc phap 
inh nhdt d!nh, 
- ,, (35) .,.._ I ' u:a , Luc a 
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quy€n khong 

~ ngh[ v~ n9i 
u 605 Bo lu~t 
:ua Phap, vi~c 
nghi GBT v& 
i~n tru6c khi 
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i dung, toa an 
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khang nght. 
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Toa an c6 th~m quy~n GDT quy~t djnh 
khong chcip nh~n khang cao, khang nghi v~ 
n()i dung trong trucmg hqp khang cao, 
khang nghi khong c6 can cu. 

- Huy ban an, quy~t dinh bi khang cao, 
khang nghj 

Tuy trucmg hqp, toa an c6 th~m quy6n 

GDT huy ban an, quy~t dinh bj khang cao, 

kbang nghi d~ xet Xlr l?i t?i toa an da ra ban 
an quy€t dinh bi khang cao, khang nghi v6i 

h9i d6ng xet XU m&i ho~c t?i toa an khac 
cung dp va cling h~ th6ng v6i toa an da ra 

ban an quy~t dinh bi khang cao, khang nghi. 
Do toa an c6 thfim quy~n Qf)T khong phai Ia 

cftp xet XU thu ba, khong xet XU V\1 an v~ n9i 
dung, "khong c6 quyJn xet XU' vJ tinh li, cha 

nen trong truong h9p ban an bt tieu pha, vdn 

dJ di giao n9i v~ cho m9t toa khac xu l(li . 

du9·c d(j.t ra ". (36) 

Theo quy dinh t?i Di~u 76 B9 lu~t TTHS 
B~c ki nam 1921, toa an c6 th~m quy~n 
GE>T c6 th~ huy ban an, quySt dinh bi khang 
cao, khang nghi dS xet Xlr l?i t~i toa an da ra 
ban an, quySt dinh bi buy ho~c toa an khac 
cU:ng c~p: "Khi nao Toa thu<Jng thdm chudn 

cho thu tieu nguyen an thi vi~c an vd but h;1-c, 

hoqc giao ph6 cho toa nguyen thdm ho(j.c vi 

duyen c& tr9ng y€u ma giao ph6 cho toa an 

khac d6ng cap vo'i toa nguyen thdm ". Quy 
dinh nay chiu anh hu6ng cua E>i€u 427 va 
429 B9 lu~t TTHS Phap nam 1808. Vi~c buy 
ban an, quyst dinh bi khang cao, khang nghi 
dB xet XU l~i d~t Vl,1 an va cac ben tra l~i tinh 

tr{lng ban d~u tru&c khi c6 ban an, quy~t 
dinh bi khang cao, khang nghi. 

(36). Le Tai Tri@n, sdd, tr. 446. 

TAP CHi LUAT HOC so 5/2020 

NGHlEN CUu - TRAO DOI 

Theo quy dinh t?i E>i€u 7 6 B<? lu~t TTHS 
B~c ki nam 1921, khi xet XU l?i, toa an b~t 
bu9c phai chftp nh?n quan di~m cua h<)i dbng 
GDT: "Tod an ndo tta tiJp nh{ln vi¢c giao 

ph6, thi phdi tuan theo cai lu{ln ddm da 

nghj ajnh trong djnh f¢nh Cua toa thu9ng 

thdm ". C37
> Tinh b~t bu(>c chfip hanb quan 

diSm phap Ii ctia h(>i d6ng GBT khong duqc 
quy dinh ngay m d~u trong Bo lu~t TTHS 
Phap nam 1808, ma chi duqc thvc hi~n trong 
t6 t\lllg hinh sv Phap kS ta khi ban hanh Lu~t 
ngay 01/4/1837. Tuy nhien, toa an c6 quy€n 
t\;r do xet xu d6i v&i nhfrng tinh ti~t khac va 
c6 quy€n quy~t dinh trai v6i quan diSm ctia 
b<)i dbng GDT: "Nhung toa an chju giao 

ph6, ding du(lc c6 toan quy~n tdi djnh vd 

cac ddm khac cua vi~c an. tiy, ma cai dtnh 

l¢nh tan thu cua toa an ay cong phan vJ tinh 

Ii cua S1! th71c, CO thi trai v6i cai tljnh f¢nh 

tiin thic"; Tm&ng hgp khi xet XU l~i, ban an, 

quy~t dinh ctia toa an vs m~t phap lu?t phu 
hgp v&i quy6t djnh cua h<)i a6ng GDT thi 

kh6ng duqc khang cao, khang nghi <IDT 
nfra: "Niu cai dtnh l¢nh tan thu cua toa an 

ch;u giao ph6 kit nghj ra ma phu h(lp v&i cai 

dtnh l¢nh cua Toa thu971g thdm dtnh vJ luqt 

aiim, thi dBi v6i cai atnh t~nh tan thu dy 
khong du(lc l(li xin thu tieu nua '' (Di~u 77 
B9 lu~t TTHS Blic ki nam 1921 ). c3s) Tinh bllt 

bu9c chftp hanh quan di€m phap li cua h()i 
dbng GDT kh6ng duqc quy dinh ngay tU d~u 
trong BC) luftt TTHS Phap nam 1808, ma chi 
duqc thvc hi~n trong t6 tl,.mg hlnh S\l' Phap kS 
tli' khi ban hanh Lu~t ngay 01/411837 va ti~p 

(37). Nguy~n VanDi~n, Ngt1y~n Hfru TiSn, sdd, tr. 126. 
(38). Ngi1yfu Van Bi€n, Nguyen Hi!u Tian, sdd, tr. 126. 
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{\le duqc quy dinh trong BQ lu~t TIHS hi~n 

hanh nam 1957 cua Phap. 

Tnrc'mg hgp h9i d6ng Gf>T chftp nh~n 
khang nghi vi lqi ich cua phap lu~t thi chi 

huy ban an, quy~t dinh bi khang nghi ma 

khong giao cho toa an khac xet xir l~i: "S11 

xin thu tieu ma tfu<)'C tuyen nh/j,n thi khong 

c&n phdi giao pho cho toa an nao tlirng xir; 

tn,tc tiip do Toa thzc<)'ng thdm tlirng xu 

idy ". <39
> Khang nghi GE>T vi lqi ich cua phap 

lu~t la khang nghi nh~m "duy tri idy phap 

[u/j,t va tJJ phu chfnh l(li Sl:f /J.m /Ji Cua CQC 

toa an". <40> Tnreng hqp ban an, quy€t dinh 

bi huy vi lqi ich cua phap lu~t thi vi~c huy 

d6 chi c6 gia tri nguyen t~c, chi nhfun tai l~p 
si,r ton trong lu~t phap tren nguyen t~c, ct€ 

lam sang t6 lu~t phap trong tuong lai. N6i 

each khac, vi~c huy ban an, quy~t dinh 

khong c6 h~u qua th1,rc t~ gi, khong anh 
hucrng d~n s6 ph~n phap Ii, quy~n lqi cua bi 

cao, bi h~. Cac chu thS nay v~o phai chfip 

hanb ban an, quy~t dinh bi huy, khong tranh 

duqc S\f thi hanh ban an ~y: "Sv xin lieu ciy 

la lam l(li cho phap lulj,t, vlj,y nen khong lam 

l9·i gi ma ciing kh6ng lam h(li gi cho ngzco·i 

tlu·ong Sl:f".<41
) Tuy nhien, truO-ng hqp khang 

nghi Gf>T vi lqi ich cua phap lu~t ma h9i 

d6ng GE>T huy ban an, quy~t dinh bi khang 

nghi thi c6 th~ thi hanh quy~t dinh Gf>T d6 

theo bu&ng c6 !qi cho nguai bi kSt an, bi h~i: 
"niu xet ra an nght t9i co trai quy tdc lulj,t 

hinh Sll t6 ~ng hay v~ sv chi&u lu(lt thi hinh 

ph(lt CO chJ sai ldm, 'thi se tfU'(JC vi Slf thu 

(39). NguySn Van Dien, NguySn Hiiu Ti~n, sdd, tr. 127. 
(40). NguySn Van E>i~n, Nguy~n Hfru Ti€n, sdd, tr. 127. 
(41 ). NguySn Van E>i~n, Nguy&, Hiiu Ti~n, sdd, tr. 127. 
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lieu dy ma lam l<;ri cho ngucn tfzccmg Sl:f" 

(E>i~u 79 B<) lu~t TTHS B~c ki nam 1921). 

Nhu v~y, h<)i d6ng GBT khong c6 quy6n 

sira va huy ban an, quy~t dinh bi khang cao, 

khang nghi d~ di~u tra l~i bcri vi Gf>T khong · 

phai la cAp xet XU thu ba, khong xet xir l~i 

n9i dung V\l an, khong xem xet I~i tinh tiSt 

cua V\l an. Vi~c xet xir n<)i dung V\l an va 

xem xet tinh ti~t Cua V\l an thUQC thfun quy6n 

cua toa an dp SO' thAm va phuc thdrn. Toa an 

c6 thAm quySn Gf)T chi xem xet l?i S\l' ap 

dl,lng va thi hanh phap lu~t trong ban an, 

quy~t dinh chung thfun: "Toa pha an chi la 
m9t CO' quan tai phan tlijc bi¢t co thdm quyJn 

duy¢t lq.i cac ban an chung thdm vi phuong 

di¢n phap Ii ma th6i", "chi xem xet giili 

phap cita phan quyit co phu h9p v6i lulj,t 

phap hay khong".<42
) 

T6m l~i, trong g~ 100 nfun (1864 -

1945), Sl,I ap d\lllg tri,rc tiSp va anh hueng 

m?nh me cua phap lu~t TTHS Phap v6 GBT 

d6i v&i vi~c phap di~n hoa lu~t TTHS cua 

ch~ dQ cu da t~o nen m9t thu t\!C t6 tl,lng 

hoan toan m&i 1~ so v&i phap lu~t phong kiSn 

Vi~t Nam chi quy djnh vi~c xet xir sO' th§,m 

va xet xl'.r phuc thAm theo nhi€u cfip. M~c du 

. vi~c tiSp nh~n phap lu~t t6 t\lllg hlnh sv Phap 

v~ Gf>T la b~t bu('>c nhung la tiSp nh~n mo 

hinh Gf>T diSn hinh cua dong h9 Civil law 

v&i h~ tb6ng phap lu~t thanh van r~t phat 

tri€n, co trinh d9 h~ tb6ng hoa va phap ctiSn 

hoa cao. Mi;ic du phap lu~t TTHS Vi~t Nam 

hi~n hanh v6 GE>T khong con chiu anh 

hucmg tr\JC tiSp cua phap lu~t t6 t\lllg hinh S\l' 

(42). Nguy€n Qu6c Hung, sdd, tr. 57, 66. 
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hanh cua Phap, 

xet XU thu ba, 

an, khong xe 

khong sua, hu 

cao, khang ng 

dung ti6n b9 a 
k€t hqp v6i 
di~n hinh cu 

nh~m tim ra 

hoan thi~n p 
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Phap nhung quan ni~m v€ tinh chit cua GDT 

khong thay d6i. Vi~c kha.m phA l~i I!ch sir 

hinh ·rhanh va n9i dung phap lu~t tb ti,mg 

hinh sµ v@ GDT t?i Vi~t Nam du&i anh 

hu6ng trµc tiSp cua phap lu~t TTHS Phap 

cho thiy ben c~h nhfrng bit c~p do ySu t6 

thai di;ti, nhi@u quy dinh ti~n b9 cua n6 vftn 

dm;rc bao t6n trong phap lu~t TTHS hi~n 
hanh cua Phap nhu GDT khong phai la cftp 

xet XU thu ba, khong xet XU li;ti nQi dung V\l 

an, khong xem xet l?i tinh tiSt cua V\l an, 

khong sua, huy ban an, quyst d!nh bi khang 

cao, khang nghi d~ di€u tra li;ti ... Nhiing n9i 

dung tiSn b9 d6 c§n tiSp tl)c duqc nghien cilu 

kSt hqp v&i vi~c nghien cuu mo hinh GDT 

di~n hinh cua dong he;> Civil law duong d?i 

nh~m tim ra cac giai phap phu hqp cho sv 

hoan thi~n phap lu~t TTHS Vi~t Nam hi~n 

hanh v€ GDT./. 
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