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LUAT DAU TU' CONG NAM 2019: 
GO. "NOT THAT"TRONG HOAT DONG BAU Tll CONG 

• • 
LE N H~T BAO, NGO TH! KIM HOANG 

Nhgn thU'c dllf!c tam quan tr9ng cita phtip lugt ve aau tit cfJng, niim 2014, Vi~t Nam do xay dlfng 
VD ban hanh df!O lugt ve aau hi cfJng (lu~t oau tll cong niim 2014). Tuy nhien, sau m9t thi1i gian 
trien khai thi hanh Lu~DQu tu' cong ntim 1014 vao thlfc tien aii xuat hi~n nhii'ng hqn chi, bDt c~p 
gay can trO' den hoqt 69ng aau hi cfJng. De thao git nhii'ng hqn chi, bDt cgp cua Lu~t Dau tu' cong 
niim 2014, ngay 11/6/2019, Quoc h9i da thOng qua Lu~tDOu tlf cong nam 2019, co hi~u llf c tit 
ngay 0110112010. Lu~t nay du'<Jc kY v9ng se gitnhii'ng "nut their' trong hogt d9ng dau tll cong II 
Vi~t Nam trong bOi canh mui. 

Til kh6a: luqt Dau ttl c6ng, ngan srich nha m1&c, n<f cong, tai san nha ntl&c 

PUBLIC INVESTMENT LAW 2019: REMOVE THE 
"BOTTLENECK" IN PUBLIC INVESTMENT ACTIVITIES 

Le Nhat Bao, Ngo Thi Kim Hoang 

Recognizing the importance of the law on public 
investment, in 2014, tlte National Assembly passed 
the Law on Public Investment (2014 Law on Public 
Investment). After a period of implementing the 
2014 Law on Public Investment in practice, the 
Law has also created limitations and shortcomings 
that hinder public investment activities. To 
remove these limitations and shortcomings, on 
June 13, ~019, the National Assembly passed the 
2019 Law on Public Investment, effective from 
January 1, 2020. This law is expected to remove 
the "bottlenecks" in public investment activities in 
Vietnam in the new context. 

Keywords: Law on public investment, state budget, public debt, 
State property 

Ngay nhQn bOi: 13/812020 
Ngay hoan thifn bien t~p: 27/8/2020 
Ngay duyft dang: 81912020 

Vai tro cua Lu~t f>'u tu cong 
4oi vm ho~t 49ng 4au tu 

Dau ht cong la mot cong Cl:l kinh te cua Nha nu6c, 

c6 the d:em 19i nhfmg lQ'i ich to l6n cho nen kinh te, 

nhat fa doi v6i cac n u6c trong tien trinh day m9nh 

cong nghi~p hoa, hi~n dC;li hoa dat nuoc. Tuy nhien, 

van de dau ht Cong ding CO the tro thanh mot ganh 

n~ng cho quoc gia, neu SU d\,U\g thai qua, gay d an trai, 

kem hi~u qua, tMm chf la lang phi, khong can thiet va 

g6p phan tC;lO ra hi~u &ng nQ' cong. V~y nen, van ae 
th~t ch~t dau ht cong, vua nang cao hi~u qua sir dl,lllg 

von can t6i nhi'eu cong Cl,l va the che khac nhau, trong 

do M thong phap lu~t dong mot vai tro quan tr9ng 

trong nen kinh te. 

Nh~ thuc dttQc tam quan trQng cua phap lu~t ve 

dau ht cong, nam 2014, Vi~t Nam da xay d\ffig va ban 

hanh d90 lu~t ve dau ht cong (Lu~t Dau ht cong nam 

2014). Day la fan dau tien, chirlh sach ve dau tu cong 

duQ'c ghi nh~n trong m9t dC;lo luSt, the' hi~n r5 tam 

quan trQng cila linh vvc nay. Ben CC;lnh d6, hang 101;1t 

cac d90 lu~t khac co lien quan cfing duqc c~p nh~t, 

sira doi, bo sung de' dam bao tinh ruong thich. Tuy 

nhien, sau m9t thoi gian trien khai thi hanh Lu~t Dau 

ht cong nfun 2014 da pMt sinh ton t1;1i h1;1n che', bat c~p 

gay can tr6 den ho9t dong dau ht cong. 

De thao go nhung h1;1n che, bat c~p, ngay 

13/6/2019, Quoc hQi da thOng qua LuSt Dau ru cong 

nam 2019 (c6 hi~u lt,rc thi hanh tir ngay 01/01/2020). 

Tiep den, ngay 6/4/2020, Chfnh phU ban hanh Nghi 

dinh so 40/2020/ND-CP quy d inh chi tiet thi hanh 

mot so dieu cua Lu~t Dau tu cong. Day la ca so phap 

ly quan trQng, thong nhat trong quan ly va su dt,mg 

nguon van dau tl.1' Cong, qua do, phan nao kh~c pht,1C 

dU'Q'C tl.nh trC;lng dau tu dan trai, tang phi, ch~ tien 

do, nQ' dQng keo dai. . . 

M?t khac, ho~t dong da u ht cong lien quan de'n 

nhieu llnh V\fC pMp lu~t khcic nhau nhu: LuSt Ngan 

~ ::::r 

~ J: 
~ -· 

~ :D 

15 I 

~! 0 
~ g > 
~ o~ -



sach nha nuac, Lu~t Xay d_t,mg, Lu~t Quan ly su 
di.mg tai san nha nu&c, Lu~t Thµc hanh tiet kiem, 
chong lang phf, Lu?t Quy ho?ch ... Phai kh~ng djnh, 

sv ra dOi. CU.a Lu~t Dau tu cong nam 2019 da t~o ra 

he thong ph.ip Iu~t dong bo de quan ly toan bo qua 
trinh dau tu cong, tU hinh thanh, tham djnh, tham 

tra, quyet dinh cap ngan sach, kiem soat chi tieu, 

nghiem thu, v~n hanh cho den da.nh gia hi~u qua dv 

an sau khi hoan thanh. ThOng qua d~o lu~t nay, ho?t 
dong dau tu cong CTU'Q'C tht;c hi~n mot each chinh 

thong, mang tinh b~t buoc chung va duqc dam bao 
thi hanh b~ng cu<Yng che nha nu&c. Ben c~nh do, 

ph~m vi dfeu chinh cua Lu~t Dau tu cong nam 2019 

da bao qua.t QU'Q'C ca van de quan ly SU di.mg cac 

nguon von dau tu cong. 

M9t trong so nhfrng diem m&i quan tr9ng cua 

Lu~t Dau tu cong nam 2019 Ia xay di.mg dinh nghia 
chung ve nguon von dau tu cong. C\l the, quy djnh 

hai 10<;1i von dau tu cong gom: v on ngan sach nha 
nU'OC Va VOn tU nguon thu hQ'p phap CUa CclC CO' quan 

nha nuoc, don vj sv nghi~p cong l~p danh de dau tu 

theo quy djnh CU.a phap lu~t. 
So v&i Lu~t Dau tu cong nam 2014, day Ia mot 

thay doi lan, keo theo thay doi cac quy trinh, trinh 

tv, thu tl,lc ve dµ an va ke ho<;1ch dau tu cong, giup 

don gian Ma quy trinh, khong con phan bi~t giUa 
cac lo~i nguon von cua ngan sach nha nu&c (truoc 
day c6 sv phan bi~t gifra ngan sach nha nu&c, trai 

phieu chinh phU, cong trai quoc gia, tin di,mg dau 

tu ... ). St! thay doi nay giup xay di.mg dU'Q'C quy trinh 
rieng cho cac di,r an su d1,1.ng von tU: nguon thu hqp 

phap CU.a cac ca quan nl1a nuoc, dan vj sv nghi~p 
cong l~p danh de' dau tu theo quy djnh CU.a ph.ip 

lu~t theo huang tang cuemg phan cap, t\I.' chiu trach 
nhi~m cua cac dan vi, CO' quan c6 nguon von nay 

nhung v~n dam baa OUQ'C cong tac theo doi, giam sat 
va tong hQ'p bao cao. 

Tren CO' sa giU cac nguyen t~c ve phan cap quan 
ly dau tu cong, quyen h?n cua cac cap, cac nganl1 

nhu hi~n nay, Lu~t Dau tu cong nam 2019 da che 
dinh cac quyen h?n va trach nhi~m cua cac cap 

trong toan bQ qua trinh dau tu cua cac chuong 
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trinh, dl,l' an tu l~p ke hO?Ch, phe duy~t den trifo 
khai theo doi, danh gia thtJc hi~n ke ho<;1ch ctau tu 

cong mQt each ro rang, Cl,l the. V ai cac quy dinh nay 
xac djnh r6 duqc trach nhi~m cua tung ca nhan; to 

chuc trong tung khau cua hoc;it dong dau tu, yeu 

cau tUng ca nhan tham gia vao qua trinh ho<,1t dong 
dau tu cong phai chju trach nhiem ca nhan. ve cac 
quyet djnh cua minh. 

Moi quan h~ giua Lu~t f>au tu cong 
vai cac lu~t khac 

Lu~t Dau tu cong nam 2019 c6 vai tro quan trong, 
nhung de' kiem socit hi~u qua dau ·tu cong can den ca 
M thong phap lu~t, v6i Sl.,f can thi~p cua nhieu unh 
li,rc phap lu~t khac nhau, chu khong chi b~ng mot 

d<;10 lu~t rieng biet. Do do, song hanh v&i qua trlnh 
lu~t hoa dau tu cong can dieu chinh cac d~o luat khac 

de' dam bao tinh thong nhat, tranh chong cheo, mau 
thu~n. Tuy nhien, thvc ti~n cho thay, ph<;1m vi dieu 

chinh cua Lu~t Dau tu c6ng nam 2019 v&i cac lu~t 
khac (Lu~t Xay di,mg nam 2014 (dugc sua doi, bo 
sung nam 20161 2018 va 2020)) chua r6 rang, d~n den 

hi~n tuc;rng "d§m chan len nhau". 
Luat Dau tu cong dong vai tro la luat khung, ap 

dvng chung cho cac hoc;it d9ng dau tu cong, "vi~c 

quan ly, SU dl,lng von dau tu cong, ho<,1t dong dau 
tu cong phai tuan thu quy djnh cua .Lu~t nay va quy 

dinh khac ctia phap lu~t co lien quan", nhung Lu?t 
nay chua giai quyet dU'Q'C van cfe xung d(>t phap lu~t 

v6i cac d<;10 luat khac. 
ve m?t ly lu~n, xet trong moi quan M gifra Luat 

Dau tu cong va Lu~t Xay di.mg, thl Lu~t Dau tu cong 
c6 the' duo-c xem la "lu~t chung", con Lu~t Xay dl!flg 

la "lu~t rieng". Khi do, nguon von dau tu cong ma 
khOng CO dau tu xay dvng thl dU'Q'C tht,tc hi~n theo 

quy dinh CU.a Lu~t Dau tu cong, doi v6i nguon von 

dau tu cong thvc hi~n cha dau tu xay dl!flg cong trinh 
thl phai tuan theo cac quy djnh CU.a Lu~t Xay di,mg. 
Bai vl, nhfrng van de nay da dUQ'C quy djnh trong 

Lu~t Xay di,rng v&i tinh each la m9t d?o luat chuyen 
nganh ve dau tu cong trong lTnh VIJC xay di,mg. Vi 

v~y, neu can pha.i dieu chinh nhil'ng van de ho<;1t dong 

xay di.mg thl Lu~t Dau tu cong chi dung 6 muc quyet 
dinh aau tu, ke ho~ch cap von, cac bien phap baa 

dam du nguon von, cac bi~n phap h?n che tinh tr?ng 
nQ' dong, tinh tr<,1ng thi cong keo dru, tinh tr9ng cong 
trlnh d~p chieu ... do thieu von, ho~c phan bo von 

thieu khoa hoc. 
Con nhfrng van de khac nhu tu khau l~p bao 

cao nghien cuu tien kha thi, bao cao nghien ruu kha 
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thi, khao sat, thiet k€, thi cong xay q\l'Ilg cong trinh, 
nghiem thu ban giao dua vao SU d\mg phai tuan theo 

Lu~.t Xay d\l'Ilg. Tuy v~y, cac quy dinh hien nay trong 

ca hai dC;tO Iuat aeu chua c6 cac chi d~n can thiet lam 
ranh gi6i phan dinh ph;;im vi dieu chinh. Dieu nay 

phan nao lam giam hieu h,tc Va tinh rninh bq.ch Cua 
phap Iu~t. 

M9t van de khac chua hqp ly trong viec ap d\U1g 

Lu~t Xay dt,mg von da ton tq.i tU Luat Dau tu cong 
nam 2014 nhung chua duqc giai quyet tri~t de' t;;ii Lu~t 
Dau tu cong nam 2019. D6 la m9t so d\f an mua tai 
san, i.'.mg d1,U1g cong nghe thong tin c6 cau phan xay 

d1,fng nhung tY l~ rat nh6 (ch~g hq.n nhu chi chiem 
1-5% tong muc dau tu d\l' an). Tuy nhlen, theo quy 

dinh tq.i khoan 1 Dieu 6 Lu~t Dau tu cong nam 2019, 

d1,l' an nay v~n dUQ'C phan lo;;ii dl,l' an c6 ca'u phan xay 

d\l'Ilg (phai lay y kien tham dinh cila co quan chuyen 
mon ve xay d\l'Ilg). Dieu nay lam giam hi~u ]1,l'c ap 

dt,mg cua Lu?t Dau tu cong narn 2019. 

Lu?t Dau tu cong nam 2019 v&i nhieu die'm moi 

tien b9 nhung. chu yeu chi xu ly duqc nhiing vu&ng 
m~c trong thu h,IC dau tu cong, khong XU ly duqc 
nhfrng van de lien quan de'n dau thau, oat dai, xay 

d\l'Ilg, bao ve moi tmO'ng. Do d6, nh6m tac gia cho 

rkg, phai lam ro vai tro cila Lu?t Dau tu cong v6i 
CaC lu~t khac bkg nhfrng van ban quy ph;;tm Cl,l the, 
ro rang va d~ hie'u. Lu?t Dau tu cong can duqc bo 

sung them mot quy dinh t;;ii Dieu 3 ve nguyen t~c ap 

dl,Ulg phap lu~t v6i noi dung khkg dinh lfU tien hleu 
11,l'C cUa cac dq.O lu~t khac trong die ho?t dong dau tu 

cong c6 tinh d~c thu ma Lu~t Xay d\l'Ilg la mot vi d1,1 
ctienhlnh. 

!1"1cap quan ly ho~t ac}ng aau tu cong 

::::c I 
~~ nnh than cua Lu?t Dau tu cong nam ::z.: 1. 

20~h :cap m~nh me tham quyen quyet dinh 
tru,gqg.dau tu, vita dam bao tham quyen cua cac 

CCt~a~oc. hQi, hQi dong nhan dan, vua tan~ tinh 
chi ~ifi:iu hqp voi dieu ki~n th1,l'c te cua moi dja 

ph onz lY;, OUQ'C nhfrng tmh huong phuc tC;tp nhu 
dl,l' , . ng nhieu nguon von thuoc cac cap ngan 

I-

sach khac nhau. Tuy nhien, viec cac dja phuong trien 
khai diem m&i nay den dau l;;ii la van de khac, Mi du 

dUQ'C trao quyen nhung Janh dC;tO cac dja phuong CO 
tam Iy sq trach nhi~m, lung tUng trong thl,l'c hlen. Day 

la m9t trong nhiing nguyen nhan lam cho viec giai 
ngan nguon von dau tu cong cMm t& 

Van de ch~m giai ngan von dau tu cong trong 
nhfeu nam qua da tr& thanh "nut thit'' cila nen kinh 

te. Theo Bo Ke hO?Ch va Dau tu, liiy ke giai ngan von 

dau tu cong tu dau nam den 31/7/2020 la 193.040 ty 
dong, d9t 40,98% ke ho;;ich Thu tu&ng Chinh phU 
giao. Nhu v~y, so v6i ke hog.ch tl.nh hinh giai ngan 

v~ a muc thap. 

Vi~c to chuc trien khai tinh than phan cap cho dia 
phtrang Chua duqc thl,l'C hi~n day du la mQt nut th~t 

lam giam hi~u h,rc cua Lu?t Dau tu cong nam 2019. 

Thl,l'C te cho thay, ca dja phuong va trung trang hi~n 

deu c6 vai tro rat l&n doi v&i cac d\f an dau tu cong 
do trung uang quan ly. Ch~ng h;;in nhu: Cac co quan 

nha nu&c a dja phuang chiu trach nhiem quan ly 
trvc tiep trong cac cong vi~c ve giai ph6ng m~t b~ng, 
to chuc bo tri tai djnh cu ... Day la van de ma cac CO' 

quan nha nuoc (y dja phuang rat thuong xuyen vi~n 

d~n de ly giai cho viec ch?m giai ngan von dau tu 

cong. Tuy nhien, khi trien khai th\fC hien, ban than 
chinh quyen dia phuang khOng dut khoat, quyet li~t 
XU ly nhfmg van de ton dong ma c6 khuynh hu6ng 

xin y kien cila cac cap chfuh quyen trung uong. Thl,l'c 
tr;;ing nay lam cho cong tac giai ph6ng m~t bkg, boi 

thuO'ng keo dai ra. 
Nguqc l;;ii, vai tro cua cac b(), nganh trung uang 

doi v&i cac dl,l' an dau tu cua dja phuong la khOng 
nh6, nhu cho y kien ve chu trucmg dau tu, danh 

gia tinh kha thi d\l' an, de xuat bo tri von ... Khung 

phap ly ve dau tu cong hi~n dang phan tach rat 
r(:tch roi tham quyen gifra cac CO' quan quan ly nha 
nu&c va gifra cac chinh quyen cac cap v&i nhau, 

nhung ban than noi tq.i cac ca quan nha nu6c l<:ti 

trien khai thi hanh theo hu&ng phuc t;;ip hoa, lam 
cho vi~c quan ly dl,t an dau tu cong trO- nen chong 

cheo, khong ro rang. 
2020 la nam chuyen tiep giua Lu~t cu va Lu~t m&i, 

viec cai thi~n hlen tuong tren c6 the chua ro net, trong 
tho'i. gian t&i de gicii quyet duqc nhfrng ton t;;ii o khau 

phan cap quan ly Va Van Qe ch~m tr~ trong giai ngan 
von dau tu cong, doi Mi de cap, cac nganh can phai 

thl,tc hlen dong b9 nhieu bi~n phap khac nhau, trong 

d6 vi~c phan cap quan ly phai tht.rc hien day du va 
nghiem tUc theo Lu~t Dau tu cong nam 2019. 

Cl,l the, vi~c to chuc trie'n khai thi hanh phcip lu~t, 
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chinh quyen trung uong khong nen can thi~p vao quy 

trlnh ra quyet dinh cua cap du6i, can khuyen khlch 

dia phuang su d1,111g quyen h~n dU'C;»c phap lu~t quy 

dinh de h.r ra quyet dinh, di kem v&i do la ca che t1.l' 

chiu trach nhiem. Dong thCYi, nhfrng ca nhan vi ph;;tm 

phap lu~t dau tu cong phai chtQC XU ly kip th&i de 

darn bao tinh ran de, hi~u qua cua phap lu?t. 

M9t so kien nghj nham nang cao 
hi~u qua SU d\,Jng von dau tu cong 

Khoan 4 Dieu 12 Lu~t Dau tu cong nam 2019 ghi 

nh~ m9t trong nhfrng nguyen t~c quan ly dau tu 

cong la fl quan l y viec SU d1,111g von dau tu cong theo 

dung quy dinh doi v&i timg nguon von; bao dam dau 

tu t?p trung, dong b9, chat luQng, tiet kiem, hieu qua 

va kha nang can doi nguon 11,l'C; khong de that thoat, 

lang phi". Tuy nhien, cong tac xay dl!ng dinh huemg, 

quy ho;;tch va ke ho~ch SU di,mg von dau tu cong hien 

nay chua barn sat ke ho~ch, mi.ic tieu phat trien kinh 

te - xa hQi cua tung d ia phuong. Trach nhiem cua 

chinh quyen dja phuong hien nay con rat ma nh;;tt. 

Them vao do, tien do thl,l'c hien va giru ngan von dau 

tu phat trie'n tit ngan sach nha nu6c do cac bQ nganh, 

dia phuang quan ly trong thoi gian gan day d;;tt hieu 

qua thap. 

De· tMo go cac "nut th~t" tren khi trie'n khai tht,rc 

thi Lu?t Dau tu cong nam 2019, qua do nang cao hieu 

qua Slr d1,mg von dau tu cOng, can thl,l'C hien dong bo 

mot so giai phap sau: 

Thit nhfi't, tang cuang cong tac kiem tra, kiem soat 

debao dam bo tri von t?p trung theo dting cac nguyen 

t~c, tieu chi phan bo von dau tu cong; dong thoi can 

CO nhfrng cong Cl,! quan ly hieu qua de· giam Sat tien 

trlnh va giam quy mo aau tu cong. 

Xay dl!Ilg cac tieu chi 11,l'a chon d\1' an dau tu de' 

h9n che' viec can thiep, chi phoi, dua ra qua nhi'eu dl,l' 

an, khong phu hop v6i kha nang nguon von, to chuc 

tot cong tac giai ph6ng m?t b~ng de' dam bao tien dQ 

xay d1,1'11g; Tang cu0ng vai tro clia ngu(ri dfu1, cac to 
chuc xa hQi, cac phuong tien truyen thong trong viec 

giam sat khi thl,l'c hien. 

Thu hai, giam sat ch~t che cong tac dau thau, h,ra 

ch<;>n nha thau, can tuan thU CO' Che dau thau cong 

khai doi v6i dl,l' an cong, bao dam Iva chc;m dUQ'C nha 

thau CO du nang 11,l'C thl,l'C hien dt,t an. 

Han niia, can nang cao vai tro clia Kiern toan Nha 

nu6c trong toan b9 qua trlnh dau tu cong. Hien nay, 

vai tro cua Kiem toan Nha nu6c doi v&i cac dt,r an 
dau tu cong da dUQ'C quy djnh t<;1i Dieu 86 Lu?t Dau 

tu cong nant 2019. Voi w s6 phap ly quan trong nay, 

Kiem toan Nha nuoc co the dong gop quan trQng vao 

cong tac thco doi, danh gia cac dl,l' an dau tu cong, 

cung cap cac ket qua kiem toan lam nguon thOng tin 

de xu ly cac vi ph9m. 

Thu ba, khuyen khich dau tu tn,rc tiep cua nha dau 

tu tu nhan. Lu~t Dau tu cong nam 2019 da dua ra 

nguyen tiic khuyen khich cac nha d'au tU' tu nhan trl,l'C 

tiep aau tu ho~c dau tu theo hinh thuc doi tac cong -

tu cac dv an ket cau h~ tang kinh te -xa hQi va cung 

cap cac djch Vl,I Cong, U'U tien thl,l'C hien OaU tU' theo 

hlnh thuc cong-tu doi v6i cac dl! an co kha nang thu 

hoi von. 

De dam bao quyen lqi cua cac to cht'rc, ca nhan 

thi;i·c hien di.t an theo hlnh thuc cong-hr, phan von 

dau tu cong cua Nha nmk phaj duqc quan ly ch~t 
che, phan von dong gop ct'.ta cac thanh phan kinh te 

khac vao dl,l' an dU'Q'C t<,tO dieu kien thu~ }Qi de' chU 

d9ng thl,l'c hien theo dung m1,1c tieu dau tu va cam ket 

v6i Nha nubc. 

0 tam vi mo, vi~c phan b6 von dau tu cong can 

giam bat dau tu cho ho9t d9ng san xuat kinh doanh vl 

ho;;tt dQng nay khu Vt,l'C tU' nhan CO the lam tot, do dO 

giam bat chuc nang kinh doanh cua cac doanh nghiep 

nha nu6c. 

Ben qmh d6, van de dau tu cong can t?p trung chu 

yeu vao xay dl,l'ng cac cong tdnh con,g ich, dong thoi 

phan bo von cho nhfrng di! an da hoan thanh va h(iln 

chekhm cong cac dl,l' an rn6'i trong khi nhieu dt,r an cU 

chua duqc hoan thanh, dam bao cho cac dl,l' an dtl!!.S 

tien do. 0 
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