
338) -2020 

.y du va quy~n 
c banh vi xam 

) cilng nhu cac 
~c truy~n thOng 

a nhan ma d.n 
. doanh nghi~p . 

hung va quy~n 
la trach nhi~m 
khong chi ph\l 
an, ban, nganh 

~ dfing d~c bi~t 

sung, c~p nMt 
rang phap cong 
lu v~ ma h6a va 
linh V\fC nhu y 

TTCN. 
tay d\l'Ilg, hoan 
t lien quan d~n 
han d6i voi moi 
nQt trong nhung 

t&i, khi cac quy 
i~n va ap d\mg 

:b6ng phap lu~t 

v~ thOng tin ca 
nguyen internet 

1ua S\f phat tri~n 
: thoi gian tai O 

-ra-cho-cong-tac-

1-ve-thong-tin-ca-

1-ve-thong-tin-ca-

u-qua-dien-thoai-

~4 dtflUJ pluip Luiµ 86 5 (338) - 2020 

., .... ~ " ., 
BAO HO QUYEN TAC GIA 

THONG XU THE HOI NHAP ouOc TE • • 
• TS. NGUY~N XUAN QUANG * 

Tom t&t: Bai vi~t ban vJ vdn aJ bao h9 quyJn tac gia theo phap lu~t s& hiiu tri tu? Vi?t Nam va cac 
aiJu u6'c qu6c tJ ma Vi~t Nam la thcmh vien, tir i/6 chi ra nhimg win aJ cdn hoan thi~n trong chi dfnh bao 
hp quyJn tac gid. 

Abstract: The article discusses the issue of copyright protection under Vietnam's intellectual property 
law and international treaties to which Vietnam is a member. thereby pointing out issues that need to be 
completed in the copyright protection institution. 

1. Phap lu~t Vi~t Nam ve bao hQ quyen tac gia 
1.1. Lo~i hinh tac pham df.J'9'C bao h9 
Quyen tac gia la quyen cua ca nhan to chtic doi v&i 

tac pham do mlnh sang t~o ra ho~c s& hCl'u. Theo Dieu 

3 Lu~t S& hCl'u tri tue nam 2005 • slia doi, bo sung nam 
2009 (Lu~t s& hCl'u trr tu~). thl dol tU'qng quyen tac gia 

bao g6m tac pham van hoc. ngh~ thu~t. khoa hoc, c1,1 

the: Tac pham van hoc, khoa hoc. sach giao khoa, giao 
trlnh Va tac pham khac dU'Q'C the hi$n dU'&i d?ng ch(I' 

viet ho?c ky tv khac; bai giang, bai phat bi~u va bai n6i 

khac; tac pham bao chf; tac pham am nh~c; tac pham 

san khau; tac pham di$n anh Va tac pham dU'Q'C t?O ra 

theo pht.l'O'ng pMp tll'ang tv; tac pham t?o hinh, my 

thu~t ting d1,mg; tac pham nhiep anh; tac pham kien 

true; ban hoa d6, SO' do, ban do, ban ve lien quan den 

dja hinh, kien true, c6ng trlnh khoa hoc; tac pham van 

hoc. ngM thu~t dan gian; ChU'O'ng trlnh may tinh, Sll'U 

t~p dCI' l i~u (Dieu 14 ). 
Tac pham phai sinh chi dll'Q'C bao hQ theo quy dinh 

t<;ii khoan 1 Dieu nay neu kh6ng gay phLPcmg h<;li den 

quyen tac gia dol v6'i tac pham dll'Q'C dung de lam tac 

pham phai sinh. 
Tac pham dU'Q'C bao ho quy dinh t?i khoan 1 va 

\ 
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khoan 2 E>ieu nay pMi do tac gia trvc tiep sang l<;iO 

bang lao d¢ng trl tue cua mlnh ma khong sao chep tiF 
tac pham cua nglYO>i khac. Tuy nhien, kh6ng phai bat 

ell' tac pham nao cOng dll'Q'C coi la doi tll'Q'ng bao hQ 

cua quyen tac gia. Dieu 15 Lu~t S& hCl'u tri tue quy djnh 
cac doi tll'Q'ng kh6ng dU'Q'C bao h(> dU'&i d<;ing quyen tac 

gia bao gom: Tin ttic th(Ji SI,!' thuan tuy dU'a tin1; van 

ban quy ph<;lm phap lu~t. van ban hanh chfnh, van ban 
khac thUQC ITnh Vl,l'C tU' phap va ban djch chi nh thU>c cua 

van ban d62; quy trinh, h~ thong, phU'O'ng phap ho<;lt 

dong, khai niem. nguyen ly, so lieu ... 

Ngoai ra, cac tac pham c6 n¢i dung doi tn,iy, trai v&i 

d<;iO dLPC xa hQi, tr~t ti,!' Cong CQng, anh hll'6'ng XaU den 

an ninh quoc phOng hay nhCl'ng tac pham c6 n¢i dung 

chong pha NM m16'c deu kh6ng dU'Q'C bao hQ. Nht1 

V~y, tac pham chi dllQ'C bao hQ khi dam bao day du hai 

yeu to la tinh sang t<;iO Va dU'Q'C the hi$n dl16'i d<;ing V~t 
chat nhat ojnh. 

1.2. N9i dung quyen tac gia 

Theo quy dinh cua Lu~t Sa hiiu tri tue, quyen tac 
gia bao g6m quyen nhan than va quyen tai san. Quyen 

nhan than chia tMnh quyen nMn than kh6ng the 

chuyen giao va quyen c6 the chuyen giao, quyen nhan 
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than kh6ng the chuyen giao dU'Q'C bao ho VO thai hQn 

va t6n t~i vinh vien cling v&i tac pham (8ieu 19 Lu$t S& 

hffu tri tu$). Trong cac quyen nhan than khong the 

chuyen giao, thl quyen bao V~ SI)' toan V~n cua tac 

pham, khong cho ngU'O>i khac sl.'ra chlia, cat xen ho~c 

xuyen tQC tac pham dU'&i bat ky hinh thlJic nao gay 

phU'O'ng hGii den danh di,!' Va uy tf n cua tac gia dU'Q'C coi 

la quan trong nhat va trong tht,J'c tien n6 cOng hay bi 

xam phQm nhM 

C1,1m tiJ "gay phU'ang hGii den danh dl,I' va uy tin cua 

tac gia" CO the lam Cho khoan 4. 8ieU 19 dU'Q'C hieU la 

neu mot ngU'6'i thl)'C hi$n hanh Vi Slfa chlia, cat Xen 

ho~c xuyen tGIC tac pham cua ngU'O'i khac nhU'ng IGii 

chting minh dU'Q'C la hanh vi d6 khong gay phU'ang hG!i 

den danh di)' va uy tin cua tac gia ho?c chting minh la 

hanh vi d6 da lam cho tac pham "hay" len thl khong vi 

phQm. Tuy nhien, 8ieu 28 Lu$t s& hll'u tri tu$ li$t ke 

cac hanh vi dU'Q'C xem la xam ph?m quyen tac gia ma 

khong de c$p den yeu t6 h$ qua. Do d6, chi can thl,l'C 

hi$n m¢t hanh vi quy dinh tGii Dieu 28 Lu$t S& hCPu tri 

tu$ thl hanh vi d6 dU'Q'C xem la xam phGim quyen tac gia 

ma khong can xet den li$u n6 c6 lam phU'ang hGii den 

chU the co quyen hay khong? 

1.3. Cac hanh vi xam phflm quy~n tac gia va ch~ 
tai XLJt /y 

Hanh vi trai phap lu$t la hanh vi thvc hi$n kh6ng 

dung quy djnh cua phap lu?t nhU' kh6ng lam vi$c ma 

phap lu$t yeu cau, lam vi$c ma phap lu$t cam ho?c tien 

hanh hoGit dong VU'Q't qua gi&i hQn, ph?m vi cho phep 

cua phap lu$t3. Chu s& hll'u dU'Q'C d¢c quyen Slr d1,1ng 

va khai thac tai san trf tu$ cGng nhU' chuyen giao tai 

san nay cho chu the khac de thu lqi hqp phap trong 

thoi hQn Mo h¢ tac pham do (8ieu 27 Lu$t s& hliu trr 

tu$). Ly lu$n ve hanh vi xam phGim dt,J'a tren St,J' khai 

thac bat hqp phap, tl.Pc la Slr dt,mg tai san CUa ngU'<)'i 

khac (&day la nhll'ng quyen thu¢c d¢c quyen cua tac 

gia, chu s& hll'u quyen tac gia4) ma khong duiqc phep, 

khong ton trQng quyen cua chu s& hQ>u. 8ieu 28 Lu$t 
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S& hCPu tri tu$ quy dinh cac hanh vi xam phGim quyen 

tac gia bao gom: Chiem dOG!t quyen tac gia doi v&i tac 

pham van hQC, ngh$ thu~t. khoa hQc; mGIO danh tac gia; 

c6ng bo, phan ph6i tac pham ma kh6ng dU'Q'C phep CUa 

tac gia; cong bo, phan phoi tac pham c6 dong tac gia 

ma khong dU'Q'C phep Cua dong tac gia d6; SLra chQ>a, 

cat xen ho?c xuyen tGIC tac pham dU'&i bat ky hinh thtic 

nao gay phU'O'ng hQi den danh dl,l' va uy tf n cua tac 

gia ... Vi$c li$t ke nay nham t?O dieu ki$n de· cac nha 

thl,l'C thi phap lu$t thu$n ti$n hO'n trong vi$c XclC djnh 

hanh vi vi phQm, nhU'ng neu xuat hi$n cac hanh vi khac 

khong nam trong Sl,l' li$t ke nay thi se giai quyet nhlY the 

nao? 

Phap lu$t s& hll'u tri tu$ n6i chung va quyen tac gia 

n6i rieng trao cho chu s& hQ>u mot d¢c quyen c6 gi&i 

h?n trong vi$c khai thac thanh qua sang tGIO cua hQ 

nham khuyen khich cac hoGit d¢ng sang tc;w, dong thai 

de c6ng chung tiep c$n nhll'ng san pham tri tu$ sau khi 

thai hc;in nam gill' d¢c quyen cham d(Jit5. Xam phc;im 

cac d¢c quyen nay la xam phQm quyen tac gia, ma chu 

yeu la cac quyen tai san lien quan den khai thac, SLP 

d1,1ng, chuyen giao tac pham6. M?c du, Lu$t s& hll'u tri 

tu$ da dU'Q'C ban hanh han 1 o nam, tm&c d6 nhll'ng 

van de ve bao h¢ quyen tac gia cOng dlYQ'C ghi nh$n 

trong B¢ lu$t Dan St,J' va m¢t so phap 1$nh, nghi dinh 

nhU'ng c6 the n6i, hanh vi xam ph?m quyen tac gia hi$n 

nay van con ph6 bien. Tlnh tr?ng nay do nhieu nguyen 

nhan khach quan va chu quan, trong d6 phai ke den 

vi$c ngU'ai dan chU'a thl)'c sl)' co y thl1c ton trong quyen 

tac gia. Tren thl)'C te, hanh vi sao chep tac pham bat 

hqp phap, SlY d1,1ng tac ph~m ma kh6ng Xin phep, 

khong tra tien cho tac gia, chu s6' hQ>u dien ra rat 

thU'ang xuyen va ph6 bien. Ben CG!nh d6, chinh chU the 

quyen la tac gia va chu s& hliu quyen tac gia cGng 

chU'a thl!c sl)' y thlJic tot trong vi$c tl,l' bao v$ quyen va 

lqi ich hqp phap cua minh. Trong m(>t so trU'ang hqp, 

chU the quyen kh6ng nam r6 cac quy d!nh phap lu~t 

nen c6 xu hU'&ng e ng?i trong vi$c kh&i ki$n theo thu 

t1,1c to tvng dan sl,l' 

cua mlnh. 

Ch~ tai xif ly h 

pMp lu?t Vi~t Na~ 

- Trach nhi$m 

hO>u tri tu$ n6i ch/ 

quyen dan St/ ve 

phGim chu s& hQij 
dinh ve b6i thuo 

ki$n. Theo quy c 
2015, ngl.foi nao 

kh6e, danh dl,l', n 
f ch hqp phap kh • 

phai boi thuong, 

c6 lien quan quy 

trf tu$ c6 nhCmg 1 

v$y ca che bao 

quy djnh trong ly 
Lu$t S& hG>u tri tJ 

cau boi thU'ong 

minh thi$t h~i th , 

ml1c boi thU'angJ 

cua Lu~t nay". N 

tu$ Vi$t Nam qu: 

thi$t hQi bao g6rr 

tri tu$, c6 thi$t h 

gill'a hanh vi xan 
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mot so hanh vi 1 
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~m ph9m quyen 
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t1,1c tb t1,1ng dan SI)' de bao v~ quyen va IQ'i ich hQ'p phap 
cua mlnh. 

Che tai x& ly hanh vi xam ph~m quyen tac gia theo 

phap /u~t Vi~t Nam 

- Trach nhi~m dan sv: Ve nguyen tac, quyen s& 

hll'u tri tu~ n6i chung va quyen tac gia n6i rieng la mot 

quyen dan SI/ Ve tai San, Vi v$y khi quyen nay bj xam 

phGJm chu s6' hli'u quyen c6 the ap dt,mg nhCmg quy 

dinh ve bcSi thU'O>ng thi~t hGJi ngoai hQ'p dong de kh6'i 

kien. Theo quy djnh f)ieu 584 89 lu?t Dan SI)' nam 

2015, ngU'ai nao c6 hanh vi xam ph9m Unh m9ng, sLPc 

kh6e, danh dt,1', nhan pham, uy tin, tai san, quyen, IQ'i 

ich hqp phap khac ctia ngU'ai khac ma gay thiet h9i thi 

phcii boi thlYang, trU> truong hqp 8¢ lu$t nay, lu$t khac 
c6 lien quan quy dinh khac. Tuy nhien, quyen s& hll'u 

tri tu~ co nhling d~c thu rieng do la tai san vo hinh vi 

v$y ca che bao v~ cOng c6 nhll'ng d~c thu rieng dlYQ'C 

quy ciinh trong lu~t chuyen nganh. Khoan 6 8ieu 203 

Lu$t S& hQtu tri tu~ quy ciinh: "Trong trU'6'ng hqp c6 yeu· 

cau boi thU'ang thi~t h9i thi nguyen dO'n phai chLPng 
minh thi$t h9i thl)'C te da xay ra va neu can CLP xac djnh 

mLPc boi thU'O'ng thiet h9i theo quy d[nh tGJi Dieu 205 

cua Lu?t nay". NhU' v?y, phap lu~t dan SI)' va s6' hQtu tri 

tu$ Viet Nam quy djnh can CLP de yeu cau boi thlYang 

thi~t h9i bao gom: C6 hanh vi xam ph9m quyen s& hG>u 

tri tue, c6 thi~t h9i xay ra va co m6i quan M nhan qua 

giQ>a hanh Vi xam ph9m Va thiet h9i thl,J'C te. 

8oi v&i che dinh quyen tac gia, Mnh vi xam ph9m 

CO the ke den bao gom cac hanh Vi dlYQ'C liet ke t9i f)ieu 

28 Lu?t s& hCl'u tri tu~. Khi m¢t chu the thvc hien m(>t, 

mQt SO hanh Vi dlYQ'C quy djnh t<;1i dieu nay, chli the d6 
dlYQ'c xem la nglY<Yi c6 hanh vi xam ph<;1m quyen tac 

gia. Khi do, can c(Jt tiep theo se dU'Q'C xem xet de xac 

dinh c6 hay khong trach nhi$m boi thlfong thiet h~i cua 

chti the vi ph~m. 
Theo f)ieu 205 8¢ lu~t Dan Sl,J' nam 2015, thl thi~t 

h<;ii bao gom thi$t h9i v?t chat va thiet h9i ve tinh than. 

Lu$t S& hG>u· tri tue cOng xac djnh hai lo9i thiet h?i nhlf 
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tren, theo d6: (i) Thi~t hQi v~t chat bao gom cac t6n that 

ve tai san, mLPc giam slit ve thu nh~p, IQ'i nhu?n, t6n 

that Ve CO' hQi kinh doanh, chi phf hQ'p ly de ngan Ch?n, 
kh~c ph1,1c thi$t h<;1i. (ii) Thi~t h<;1i ve tinh than bao gom 

cac t6n that ve danh di)', nhan pham, uy tin, danh tieng 

va nhQ>ng t6n that khac ve tinh than gay ra cho tac gia 

cua tac pham van hoc, ngM thu~t. khoa hQc; nglYai 

bieu dien; tac gia cua sang che, kieu dang cong 

nghi$p, thiet ke bo tri, giong cay trong (8ieu 204). 

Nghia Vl,I chl'.Png minh cac thi$t h<;1i thl)'C te xay ra thu(>c 

ve nguyen dan - chu the cho rang quyen tac gia cua 

minh bi chu the khac xam ph9m. 
Sau khi xac djnh dlJ'Q'C c6 van de boi thlPO>ng thi$1 

hQi do xam ph9m quyen tac gia, chU the cho rang 

quyen tac gia CUa minh bj xam ph<;1m phai c6 nghia Vl,l 

ChLPng minh ml'.Pc boi thlYang thi~t h9i hQ'p ly de yeu cau 

Toa an xem xet. Mlic boi thlYang thi~t h9i dU'Q'c xac 

dinh tren cO' s6' cac t6n that thvc te ma chU the quyen 

s& hQ>u tri tu~ phai chiu do Mnh vi xam ph?m quyen s& 

hCl'u trf tu$ gay ra (khoan 2 Dieu 204 Lu~t Sa hG>u tri 

tu$). MLPc boi thlYang thiet h9i c6 the la thu nh~p bi 

giam slit cua chu the bi xam phQm, IQ'i nhu~n ma chu 
the xam phc;im thu dU'Q'C, gia chuyen giao quyen tac gia 

ho?c mLPc boi thlYang c6 the dlYQ'C Toa an an cijnh tUy 

vao thi$t hQi nhlYng khong qua 500 tri$u dong, doi v&i 
thi~t hQi Ve tinh than, mLPC boi thlYO'ng Se tuy thUQC vao 

vi$c ch(Jtng minh thi$t h9i nhlYng se dao d(>ng t0t 05 

tri$u dong den so trieu dong. 

V&i nguyen t~c thiet h9i phai dlYQ'C boi thl16'ng toan 

b(> va kip thai, phap lu$t Viet Nam ghl nh~n quyen 

chLPng minh mtic thi~t h<;1i cua chu the co quyen. Khi 

phat hi$n c6 hanh vi xam ph9m quyen tac gia cua 
minh, chti the c6 quyep c6 quyen chLPng minh nhG>ng 

thi$t h<;1i thl,J'C te ma minh ganh chju va yeu cau Toa an 

xem xet quyM djnh. Tuy nhien, neu chu the c6 quyen 

khong xac djnh OU'Q'C mt'.rc thiet hQi ho~c khong the xac 

djnh dU'Q'C thi Toa an se tv dlYa ra mLPc boi thU'bng thiet 

h;.3i dva vao can ct'.P chling minh thiet h9i cua chu th~ 
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c6 quyen. Tuy nhien, doi v6i thi~t h9i v~t chat, gi&i h9n 

de Toa an dU'a ra mtic boi thLY<Yng thi~t h9i la 500 tri~u 
dong. Con doi v&i thi~t h9i ve tinh than, mlic thi$t h9I 

cv the se tlJ' 05 trieu dong den 50 trieu dong. Ngoai ra, 

ben c6 quyen c6 the chling minh va yeu cau hen xam 

ph9m thanh toan chi phi hqp ly ae thue lu~t sll'. 

Dieu 202 Lu$t Sa hQ>u tri tu~ c0n quy dinh cac hinh 

thlic trach nhiem phap ly khac d6i v6i chu the c6 hanh 
vi xam ph<;1m quyen tac gia, bao gom: Buoc cham dtit 

hanh vi xam ph9m; buoc xin loi, cai chinh c6ng khai; 

buoc thl,l'c hien nghia vv dan s11, buoc tieu huy ho~c 

bu¢c phan ph6i ho~c dll'a vao sli dt,mg khong nham 

mvc dich thLPO'ng m<;1i doi v&i hang h6a, nguyen lieu, 

V~t li$U Va phll'O'ng ti~n dlJ'Q'C SU d1,mg ChU yeu de san 

xuat, kinh doanh hang h6a xam phG1m quyen s& hQ>u tri 

tu$ v&i dieu ki$n khong lam anh hlY6'ng den kha nang 

khai thac quyen cua chu t~e quyen s& hCru trr tu~. Cac 

bi$n phap nay g6p phan bao v~ quyen tac gia, kh6i 

phvc nhO>ng thi~t hf;li, ton that ma chu the c6 quyen 
phai ganh Chiu b6'i hanh vi xam phf;lm. 

- Trach nhi$m hinh sl,I': ca nhan va phap nhan 

thlYO'ng mf;li khi khong dU'Q'C phep cua chu the quyen 

tac gia, quyen lien quan ma CO y thl,l'C hi~n m<)t trong 

cac hanh vi nhll': (i) Sao chep tac pham, ban ghi am, 

ban ghi hinh; (ii) Phan phoi den cong chung ban sao 

tac pham, ban sao ban ghi am, ban sao ban ghi hlnh 

xam phf;lm quyen tac gia, quyen lien quan dang dU'Q'c 

bao ho t9i Vi$t Nam thi bi xii ly theo quy djnh t9i Dieu 
225 8¢ lu$t Hinh SI/ nam 2015 (sU>a doi, bo sung nam 

2017). 
2. Bao hQ quyen tac gia theo m{lt so dieu U'6'C 

quoc te ma Vi~t Nam la thanh Vien 
2.1. Cong LJ'6tc Berne1 

Cong Ll'QrC Berne ve bao h¢ cac tac pham van hQC 

va ngh$ thu~t (Cong lY6'C Berne) dU'Q'C ky t9i Bern 

(Th1,1y Si) nam 1886. Vi$t Nam chinh thtic tr& tMnh 

thanh vien cua Cong ur&c Berne ngay 26/10/2004. 
Theo khoan 1 Dieu 2 Cong U'&c Berne, cac d6i 
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turqng dU'Q'C bao hQ b&i Cong ll'&C bao gom tat ca cac 

San pham trong linh Vl,l'C van hQC, khoa hoc Va ngh~ 
thu~t. bat ky durqc bieu hi$n theo phU'O'ng thlic hay 

dLP&i hinh thLPC nao, ch~ng hf;ln nhLP sach, t~p in nh6 Va 

cac ban viet kh8c, cac bai giang, bai phat bieu, bai 

thuyet giao va cac tac pham cung lo(;li; cac tac pham 

kjch, hay nhf;lC kjch, cac tac pham h°Of;lt canh Va kjch 

cam, cac ban nhf;lc c6 IO>i hay khong lai ... 
Dieu 5 Cong U'&C Berne quy djnh nguyen tac doi xU> 

gill'a cac qu6c gia ve vi~c bao h¢ cac tac pham van hoc 

va nghe thu?t, theo d6 nhQ>ng tac pham dlJ'Q'C Cong 
lJ'QrC nay bao h¢, CaC tac gia dU'Q'C hur6'ng quyen tac gia 

& cac nll'&c Lien hiep khong phai la quoc gia gee cua 

tac pham, nhG>ng quyen do lu~t cua nU'&c d6 danh cho 

cong dan cua minh trong hi$n t<;1i va trong tll'O'ng lai 

cOng nhLP nhll'ng quyen ma Cong LP6'C nay d~c bi~t quy 

djnh. Vi$c hU'6'ng va thl,l'c hi$n cac quyen nay kh6ng I~ 

thu¢c vao mot the thlic, thu tvc nao; vi$c hll'&ng va 
thl,PC hi$n nay hoan toan dQC l~p khong tuy thUQC vao 

vi$c tac pham c6 durqc dang ky hay kh6ng & qu6c gia 

g6c cua tac ph~m. Do d6, ngoai nhling quy dinh cua 

Cong U'QrC nay, m(rc d¢ bcio h9 cOng nhLP ca~ bi~n phap 

khi~u nt;li danh cho tac gia trong vi$c bao ho quyen cua 

minh Se hoan toan do quy djnh cua lu~t phap cua nll'6'C 

cong b6 bao h¢ tac ph§m d6. 

Dieu 9 Cong U'&c Berne quy dinh: ''Lu~t ph8p qu6c 

gia thanh vien Lien hi$p, trong vai trU'<Yng hqp d~c bi~t. 

c6 quyen cho phep sao in nhG>ng tac pham n6i tren, 
. mien la SV' sao in d6 kh6ng phLPang h~i den vi~c khai 

thac binh thll'ang tac ph~m ho~c khong gay thi$t thoi 

bat hqp ly den nhQrng quyen IQ'i hqp phap cua tac gia" 

va Dieu 10 quy dinh: "DLPQ'C coi la hqp phcip nhling 

trich dan rut tti mot tac pham da dU'Q'C phb C~p t&i c6ng 

chUng m¢t each hqp phap, mien la Sl,I' trich dan d6 phu 

hqp v&i nhO>ng thong 1$ dung dan va khong wqt qua 

m1,1c dich trfch dan, k~ ca nhGing trfch dan cac bai bao 

va t?p san dinh ky dU'&i hinh thtic diem Mo". 

2.2. Hi~p djnh Doi tac toan di~n va tien b9 xuyen 
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(1), A ,,/.,,_IW -./,a~n, laid tl1J UAµUJ- JUULJ£ . 

Thai Binh DU'O'ng (CPTPP)8 

(i) Xac ajnh Mnh vi xam ph~m quyen tac gia theo 
CPTPP 

CPTPP khong li$t ke c1,1 the hanh vi nao dU'Q'C xem 

la hanh vi xam phGlm quyen s6' hCt>u trf tu$, tuy nhien, 
cac dieu khoan cua Hi$p djnh the hi$n ban chat cua 

Mnh vi xam phGlm quyen s6' hOu tri tu~ ma cac ben 

tham gia hi$p dinh aa thong nhat. 8ieu 18.76 CPTPP 

quy dinh: "M6i ben phai quy djnh ve dan yeu c~u dinh 

chi thong quan, ho~c giCt>, bat ky hang h6a nao bi nghi' 

nger la gia mc;lo nhan hi$u ho~c mang nhan hi~u tU'ong 

tv gay nh~m Ian ho~c sao l~u quyen tac gia, dU'Q'C 

nh?p khau vao lanh th6 cua ben d6", theo d6, hang h6a 

sao l?u quyen tac gia la hang h6a dU'Q'C sao chep 

kh6ng dU'Q'C $1,1' dong y cua chu the quyen ho~C ngU'Ori 

dU'Q'C Chu the quyen uy quyen tCili nU'6'C San XUat Va 
dU'Q'C thl,J'C hi$n trl,J'C tiep ho?c gian tiep tti san pham 

ma Vi$c tGJO ra ban sao cua san pham d6 se cau thanh 
hanh vi xam phGlm quyen tac gia va quyen lien quan· 

theo lu?t cua ben quy djnh thu t1,1c theo m1,1c nay. NhU' 

v?y, v&i quy dinh nay c6 the thay, CPTPP quy djnh 
hanh Vi gia mGJO quyen tac gia de tGJO ra ban Sao la 

hanh vi xam phGJm quyen tac gia, quyen lien quan bat 

ke mvc dich cua h8nh vi sao l~u nay phi thlYang mGii 

hay khong. 
Ngoai r:a, Hi$p dinh cQng quy djnh quyen cam ho?c 

cho phep chu the khac sao chep, truyen dc;lt t&i cong 

chung, phan phoi doi v&i quyen tac gia cua chu the c6 

quyen, c1,1 the, 8ieu 18.59 CPTPP quy dinh m6i ben 
phai quy djnh cho tac gia d¢c quyen cho phep ho~c 

c~m truyen dc;lt t&i cong chUng tac pham cua minh, 

b~ng phlYO'ng ti$n vo tuyen ho~c hOu tuyen, bao gom 

ca vi$c ph6 bien den c6ng chUng tac pham cua mlnh 

theo each ma cong chung c6 the tiep c?n cac tac pham 

nay tli dia diem va tGti th6'i diem do chinh hQ Iva chQn. 

NhU' v$y, c6 the hieu, hanh vi sUi d1,1ng quyen tac gia 
ma khong dlYQ'C SI/ Cho phep CUa chu the CO quyen thi 

dU'Q'C xem la hanh vi xam phGirn quyen tac gia theo tinh 
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than cua CPTPP. Trong tmc'Yng hqp tac gia cua tac 

pham la ban ghi am va c6 ca nglY<Yi bieu dien ho?c nha 

San xuat thi Vi~C Sao chep chi dlYQ'C phep khi C6 ca Sl,J' 

chap thu$n tti tat ca nhling ngU'6'i c6 quyen, vi~c khong 
nh~n dU'Q'C cho phep cua mot ben cQng dU'Q'C xem la 
hanh vi xam phGim quyen s& hOu trl tu~ (8ieu 18.61). 

(ii) Ap d1,mg ch~ tai a~ x& /y hanh vi xam ph?m 

quyen tac gia theo CPTPP 

- Trach nhi$m dan sv 
Khoan 3 Bieu 18.7 4 CPTPP quy d!nh: "Moi ben phai 

quy dinh r~ng trong cac thu tvc to t1,1ng dan sl,J', co quan 

tlY phap CUa mlnh phai c6 tham quyen ft nhat la bUQC 
cho ngU'c'Yi xam phc;lm tra cho chu the quyen khoan boi 

thU'6'ng thi$t h?i th6a dang de den bu cha t6n that ma 

cht'.I the quyen phai ganh chju do hanh vi xam phc;im 

quyen s6' hOu tri tu$ cua ngLI'<Yi d6 doi v&i ngU'c'Yi xam 

ph9m nao da thl,J'c hi$n hanh vi xam ph?m khi biet ho~c 
c6 CO' s& hqp ly de biet dieu d6". NhU' v~y, ve CO' ban, 

cac quy djnh ve can CLP boi thU'ang thi~t h?i theo quy 

djnh cua phap lu?t Vi$t Nam phu hQ'p v&i CPTPP, bao 
gom phai c6 hanh vi xam ph?m quyen s6' hQ>u tri tu$, 

thi$t h?i ma chU the quyen phai ganh chiu vi hanh vi 

xam ph9m d6, tile phai c6 moi quan h$ nhan qua giO>a 

hanh vi xam phc;lm va thi$t h?i xay ra. a day, yeu to loi 

khong dlYQ'C CPTPP cQng nhlP cac quy djnh cua phap 

lu?t Vi$t Nam de c?p la mot CCJ s& de phat sinh trach 

nhi$m boi thlYc'Yng thi$t hGii. V&i tinh than bao V$ mot 

each toi U'U tai san tri tu$, cac quy djnh nhlP tren la phu 

hQ'p, b&i vi$c chling minh yeu to 16i trong hanh vi xam 

ph9m quyen s& hCt>u tri tu$ - IOGii tai san VO hinh la 

kh6ng de. HO'n nOa, quyen s6' hOu trl tu~ can phai 

dlYqc bao v~ tuy~t doi, du chu the thl,l'c hi$n Mnh vi v6i 

sl,l' co y hay vo y thl deu da xam phGim d~n quyen so 
hQ>u tri tu~ Cua chu the sang tGiO dau tien va dllQ'C phap 

lu~t baa v~. 
CPTPP kh6ng li$t ke thi$t hGli bao gom lo?i nao ma 

chi quy dinh nhOng thi$t h9i phal dll'Q'C boi thlY<Yng th6a 

dang tGli khoan 3 8ieu 18.74. Bay la quy dinh mang trnh 

Dan chu & Phap luat El 
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(1) A Jm ~l~hlO laid <UJ • UJ JUUl.fL- . 

bao quat, tat ca cac thi$t hG1i phai dU'Q'C boi thU'ang mQt 

each hgp ly, day du, bao v$ cho chu the c6 quyen mot 

each tuy$t doi, neu c6 co s& chting minh dieu d6. Thiet 

nghi, de phu hQ'p v&i tinh than cua CPTPP, phap l u~t 
s6' hQ>u tri tu~ Vi~t Nam can bb sung trU'ang hqp ve boi 

thll'ang thi~t hG1i, theo d6, thi$t hG1i v~t chat bao gem 

cac ton that ve tai san, mtic giam sut ve thu nh~p. lqi 

nhu$n, ton that Ve CO' hOi kinh doanh, chi phf hqp ly de 

ngan ch~n, khac pht,!C thi$t hG1i Va cac thi$t hG1i Ve V$t 

chat khac ma chu the bi xam ph<;im phai ganh chju. 

Nhll' v$y, de yeu cau b6i thlJ'ong thi$t h<;ii do hanh 

vi xam phQm quyen tac gia cua chu the khac gay ra, 

chu the c6 quyen phai chting minh mlnh la chu the 

dU'Q'C bao hQ quyen tac gia Va quyen nay dang bi mot 

chu the xac djnh khac xam ph<;im va chting minh thi$t 

hG1i minh ganh chju do hanh vi xam ph<;im d6 gay ra. 

Khoan 6 Dieu 18.74 CPTPP quy dinh: "Trong thu 

tt,IC to t1,1ng dan SI,!', doi VOi hanh Vi xam phG1m quyen tac 

gia va quyen lien quan doi v&i tac ph~m. ban ghi am 

ho~c buoi bieu dien, moi ben phai thiet l~p ho~c duy tri 

mot M thong co mot ho~c nhieu quy dinh dlP&i day: 

a. Cac khoan b6i thU'ang thi$t h?i djnh trU'&c de chu 

the quyen c6 the 11,Pa chon; 

b. Cac khoan b6i thU'O>ng thi$t hG1i bo sung". 

Theo d6, cac khoan b6i thU'ang bo sung c6 the bao 

gom khoan tien ph<;it de canh cao ho~c trCmg ph?t. 

Nhin chung, cac quy d!nh cua pMp lu$t s6' hQ>u tri tu$ 

Vi$t Nam cGng tG1o hanh lang phap ly m& dU'ang cho 

quy djnh ve quyen IV'a chon khoan bfli thU'cmg thi~t h<;ii 

cua chu the co quyen khi cho phep chu the c6 quyen 

c6 quyen chting minh mtic thi$t h?i yeu cau b6i 

thlP<Yng, trong d6 c6 ca "thi$t hG1i v~t chat theo cac each 

tinh khac". Tuy nhien, vi~c gi&i h?n mtic b6i thU'ang 

thi~t hG1i ve tinh than (tiJ 05 tri$u dong den 50 tri$u 

dong) va mtic boi thU'ang thi$t hG1i toi da ve v$t chat do 

Toa an an djnh (500 tri$u dong) la chlPa the hi$n dU'Q'C 

tinh than "thi$t h?i phai dU'Q'C b6i thU'ang thoa dang" 

cua CPTPP. Do d6, theo tac gia, Lu$t S& hQ>u tri tu$ 

El Dan chu & Phap lu~t 
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Vi$t Nam kh6ng nen quy djnh cac gi&i h<;ln nay, cac 

thi$t h<;li se dU'qc boi thU'ang khi n6 dlPQ'c chting minh 

mot each Cl,l the, hqp ly. 

M~t khac. cac khoan b6i thU'&ng thi$t h<;li bo sung 

ma CPTPP quy djnh cGng can thiet dlPQ'C Cl,l the h6a 

vao pMp lu$t s& hG>u tri tu$ Vi$t Nam, day dlPQ'C xem 

la mot giai pMp ran de nhG>ng chU the c6 y d[nh thttc 

hi$n hanh vi xam ph(;lm quyen s& hCru trr tu$, nang cao 

m(J>c bao V$ tai san tr[ tu$ CUa ChU the CO quyen. 

- Trach nhi$m hinh SI! 

Khoan 1 Dieu 18. 77 CPTPP quy d!nh: Mei ben phai 

quy djnh cac thu tl)C Va hinh phC;lt hlnh SI)' de ap dl)ng 

rt nhat trong cac tmang hqp co y lam gia nhan hi$u 

ho~c sao 1$u quyen tac gia va quyen lien quan & quy 

m6 thU'01ng m<?i. Doi v&i vi$c c6 y sao l~u quyen tac gia 

ho~c quyen lien quan, "quy mo thU'O'ng m?i" rt nhat bao 

gem: (a) Cac hanh vi th11c hi$n de d<;it dlPQ'C IQ'i the 

thU'O'ng m<;ii ho~c thu lqi tai chfnh; (b) Cac hanh vi 

khong phai thl,l'C hi$n de d<;lt dU'Q'C IQ'i the thU'O'ng m(;li 

ho~c thu lqi tai chinh, nhU'ng c6 gay h?i mot each dang 

ke t&i lqi ich cua chu the quyen tac gia ho~c quyen lien 

quan lien quan den thj tmcmg. Theo tinh than cua 

CPTPP, de bao v$ quyen tac gia mot each toi U'U, vi~c 

hinh sl)' h6a doi v&i cac hanh vi xam ph<?m nghiem 

trong quyen tac gia la van de can thiet Phap lu~t hinh 

SI)' Vi~t Nam cGng quy djnh hanh vi xam ph?m quyen 

tac gia, quyen lien quan c6 th~ bi xem la toi ph?m (tuy 

thUQC vao mtic dQ nghiem trong cua hanh vi). NhU' v~y. 

nhin chung, phap lu~t hlnh sv Vi~t Nam da c6 nhU>ng 

quy djnh phO hQ'p v&i XU th~ chung cua quoc te, quyen 

s& hCru tri tu$ n6i chung va quyen tac gia n6i rieng phai 

dlPQ'C ton trong va bao v~ mot each toi da. 

Cac quy djnh ve trach nhi$m phap ly la cong Cl) hU>u 

hi$u de thl,l'C thi Vi~C bao V$ tai san tri tu$ CUa chu th~ 
c6 quyen, thuc d§y vi$c sang t?O cua cac chu the. Do 

d6, trong vi$c hqp tac, thl,l'c hi~n cac cam ket quoc t~. 
trong d6 c6 CPTPP, phap lu$t s& hQ>u trf tu$ Vi$t Nam 

dm c6 nhCrng slJia doi de phu hqp Va thich nghi v&i XU 

hU'&ng chung tn 
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(1}" J.,,,,,.,. .... Lri .... laid t11J utµUj- JLHU-fl- , 

hll&ng chung trong Sl,J' phat trien cua the gi&i. 

3. Kien nghj 
f)e phu hQ'p v&i cac cong U'&c quoc te ma Viet Nam 

da gia nh~p va ky ket va cOng de phU hQ'p v&i tlnh hinh 

thl,l'c te khi khoa hQc, cong nghe phat trien l?i d~t ra 

nhCPng thach thl'.Pc m&i aoi v&i van de bao h¢ quyen tac 

gia va lu~t bao h9 quyen tac gia pMi thay d6i de aap 

(mg cac thach thll'c m6·i9. Theo d6, tac gia de xuat sll'a 

d~. • t l l a~ th~ h 01 mQ so van e cv en U' sau: 
Th& nhat, st'.Ya ten 8ieu 14 Lu$t S& hCru tri tue 

thanh "Mot so lo?i hinh tac pham cv the dU'Q'c bao h¢" 

de tll'O'ng thich v&i Dieu 3 Lu$t S6' hQ>u tri tue va Cong 

U'&c Berne. 

Th& hai, vi Lu~t S6' hfru tri tue da quy djnh s11 d¢c 
quyen cua chU the quyen tac gia t?i f)ieu 19 va f)ieu 20 

va m(>t so sl!i d1,mg ngoQi le tQi Dieu 25, nen bat ky chu 

the nao khac SUo d1,Jng tac pham ma khong dU'Q'C SI/ 

dong y cua chu the quyen tac gia ho~c tmang hqp 

phap lu~t quy dinh thi se la xam phGim quyen tac gia: 
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Do d6, nen sll'a ten cua Dieu 28 Lu$t S6' hQiu tri tue 

th8nh "M9t so hanh vi ph6 bien xam ph?m quyen tac 

gia". 
Th& ba, cac hanh vi xam ph?m quyen tac gia dl!Q'C 

quy djnh tc;ii Dieu 28 Lu~t S6' hCfu trl tue chi mang tinh 

chat liet ke ma ChU'a c6 Sl,J' giai thlch CV the. Do d6, viec 

ap d1,mg cac quy dinh nay de xac djnh hanh vi xam 

phGJm quyen tac gia tren thl,J'C te tr& nen kh6 khan, ChU 
yeu dinh nghia cac hanh vi theo nghia thong thuiong. 

Vi v$y, c~n c6 nhCPng quy djnh cv the giai thich ve hanh 

vi xam phc;im quyen tac gia. Mot trong nMng CO' che rat 

hieu qua hien nay ma chung ta dang xay d1,mg la he 

thong an le. C6 the tuong hanh vi xam ph?m quyen tac 
gia neu dlPQ'C quy djnh qua chi ti~t trong lu~t hay cac 

van ban hU'&ng d§n th] Vi~C ap d1,1ng ChlPa tht,J'C Sl,J' tot, 

nhll'ng n~u co h~ thong an le v~ quyen tac gia thi c6 the 

giai quy~t hCPu hi~u v~n ae nay. Day cGng chinh la CCJ 

ch~ bao h¢ dU'Q'c xay dvng b&i nhieu quoc gia phat 

trien hi$n nay o 

1. Khoan 1Dieu19 Nghi ajnh s6 2212018/ND-CP ngay 2310212018 cua Chfnh phtJ quy ajnh chi ti~t m¢t s6 dieu va bi~n 
ph8p thi hanh Lu?t S& hrfu trf tu~ nam 2005 va Lu?t sti'a doi, bo sung m9t s6 dieu cua Lu?t S& Mu trf tu~ n~m 2009 ve 
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