
Dien dim Khoa hC)C va Cong ngh~ • 

Thlic tien bao hO nhan hieu am thanh va mui • • • 

a cac nude phat trien va goi v cho Viet Nam 
• • 

Nguyen Khanh Linh 
Cong ty C6 ph~n so hClu trf tu~ Bross & d)ng slf 

Thai di~m co hi~u h!c cua Hi~p djnh CPTPP da d~t ra nhi~m v1:1 cho cac quoc gia thanh vien phai thiet 
l~p cd che bao h9 nhan hi~u phi truyen thong khong nhln thay du'<;jc, c1:1 th~ la nhan hi~u am thanh 
va mui. Trong so 11 quoc gia thanh vien thUQC Hi~p djnh CPTPP, c6 toi 9 quoc gia da c6 quy djnh ro 
rang ve bao hQ nhan hi~u am thanh trong lu~t nhan hi~u1 ' va 5 quoc gia chap thu~n bao hQ nhan hi~u 
mui2. Nhu' v~y, Vi~t Nam va Malaysia la hai quoc gia con l~i trong CPTPP chu'a titng chap thu~n bao 
hQ "dau hi~u khong nhin thay dLl<jc"3 nhli nhan hi~u, dong nghia voi vi~c, ca nhan hi~u am thanh va 
mui deu chua du'~c chap thu~n bao hQ t~i Vi~t Nam va Malaysia. Voi kinh nghi~m bao hQ cua nhieu 
quoc gia khac va ca cac quoc gia thanh vien CPTPP, Vi~t Nam c6 th~ thua hu'ong kinh nghi~m l~p 
phap cling nhli thtJ'C tien bao hQ tU cac quoc gia nay d~ xay dl:l'ng mQt Cd Che bao hQ rieng cho cac 
nhan hi~u am thanh va mui. 

Vai net ve bao ho nhan hieu am thanh 
va mui tren the uioi · 

Nhan hi~u am thanh 

M¢t nghien cuu n6t tieng cua 
giao su Pavlov, nguoi Wng do9t 
giai Nobel nam 1904 da cho thay, 
cac dau hieu am thanh tham chi 
CO th~ Vli~t trQi hdn SO vdi CaC 
dau hi$u khac khi tac d¢ng len trf 
nao cua con nguoi vl thfnh giac la 
CO quan dLi<;iC cam nh~n tl,f nhien 
hon la cac giac quan khac thuong 
c6 sL,t chu d¢ng cua con nguoi. 
Cac nghien cuu cho thay, m<?t 

'Australia, Brunei, Canada, Chile, Japan , 
Mexico, New Zealand, Singapore va Peru. 
2Australia, Brunei, Canada, Mexico va New 
Zealand. 

3Theo E>ieu 72.1 Luat s& huu trf tue Viet 
Nam 2005, sua doi 2009, "Nhan hieu dL!<;Jc 
bao h¢ neu dap (Ing cac dieu kien sau day: 
1. La da'.u hieu nhln tha'.y dL!qc dL!oi dang chil 
cai , tU ngil, hlnh ve, hinh anh, k~ ca hi nh ba 
chieu ho~c SI/ ket hqp cac yeu to d6, dL!<;Jc 
th~ hi~n b~ng m¢t ho~c nhieu mau sAc". 

am thanh em ai c6 th~ khien con 
nguoi de ngu hon, m¢t am thanh 
de chju phat ra trong nha hang c6 
th§ klch thlch vi giac va tieu h6a 
thlfc pham cho nguoi dung ... vr dl,l 
di§n h1nh nhat cho tf nh tac d¢ng 
trljc quan cua am thanh chfnh la 
nhan hi$u c6 ten "tieng rft t~w ra 
do ma sat ng6n tay tren d1.,mg cµ 
rua chen bat" (s6 247094) cua 
Unilever PLC do Cd quan Nhan 
hi$u New Zealand cap bao hQ 
cho san pham nU'oc nia chem bat. 
Khi phat ra nhan hi$u am thanh 
nay, nglioi tieu dung dli<;iC ket 
noi toi cam giac sq.ch se cho san 
pham Va nho d6 thu·hut dli<;iC m(>t 
luqng khach hang. 

Khac voi tac pham am nhq.c, 
nhan hieu am thanh c6 th~ la mot 
doq.n am thanh, CO th~ la Slj kgt 
h<;ip w cac loq.i am thanh khac 
nhau (nhu nhq.c Cl,J, giQng hat, 
tieng keu cua d¢ng v$t, tieng 
phat ra tCJ cac v~t dt,mg khac ... ) du 

d~ nglloi tieu dung c6 muc hi§u 
biet trung blnh c6 th§ ghi nho va 
phan bi$t dU<;ic (theo djnh nghTa 
nhan hi$u am thanh cua Lu~t 
Nhan hi$u Hoa Ky4

). Trong khi 
d6, tac pham am nh<;iC nhat thiet 
phai la m<?t ban nhq.c ho~c doq.n 
nhq.c dli<;ic viet ra duoi dq.ng ky tl,J 
ho?c chf dll<;ic th~ hi$n trL,tc tiep 
duoi m¢t lo9i nh<;ic Cl,l ho?c slj 
trlnh dien cua m¢t ca nhan5 . M<?t 
trong nhCTng d<;mg nhan hi$u am 
thanh dau Mn tren the gioi dli<;ic 
ghi nh~n la tfn hi$u tr6ng phat tu 
lang nay sang lang khac bao hi$u 
cac Slj ki$n nhat djnh6 . 

' https ://tmep . u spto. gov/RD MS/TM E PI 
Oct2012#/0ct2012/TMEP-1200d1 e2927.htrnl. 
5https :/ / i rn s Ip . o rg/wi k i/U n i ted_ S ta te s_ 
Copyright_ Law. 
6Th6ng tin ve tfn hieu trong, http://ipnepal. 
com. np/wp-content/up loads/Origin-of­
T rade mark-and-Historical -Development -in­
N epal. pdf. 
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• Dien dan Khoa h9C va Cong ngh~ 

Nhan hieu am thanh dau tien 
avoc bao h6 tren the gidi la nhan 
hie.u "3 hoi ·chuong" (so 916522) 
cu.a Dai NBC W nam 1971 cho 
dich v1,.1 phat thanh t<;l i Hoa Ky. 
Ngay nay, da c6 hang tram nhan 
hieu am thanh duc;ic chinh thvc 
bAo ho tai nhieu nude tren khap 
the gidi. M~c du v~y, chi mc)t so 
quoc gia c6 hi.fang dan tr1nh tl,I' va 
quy dinh ve dieu ki$n bao h() nhan 
hieu am thanh mot each kha chi 
tie.t nhu' Hoa Ky, EU, Australia va 
Nhat Ban7 •.. Nhieu quoc gia chap 
thuan bao he) nhung l<;li thieu cac 
quy. d jnh chi tiet, dan toi vi$c bao 
ho nhan hieu am thanh phl) thu(>c 
V~O tUng trVong hc;ip Cl) th~ Va doi 
khi chu don phai cung cap bang 
chvng ve kha nang pMn bi$t 
cua nhan hi$u. Nhln chung, cac 
quoc gia c6 quy dinh ve dieu ki$n 
bao h() va tham d!nh nhan hi$u 
am thanh deu c6 yeu cau tlfelng 
doi giong nhau ve dieu ki$n bao 
h(> va thu tl,JC xac l~p quyen nhll 
nhan hi$u thong thuong t~i nvoc 
d6. 

Dieu kien bao hQ, tuong W voi 
nhan hi$~ truyen thong, nhan 
hieu am thanh cOng phai dap ung 
tie.u chuan nhu m¢t nhan hi$u 
thong thuong la dau hi$u c6 kha 
nang phan bi$t so voi cac nhan 
hi$u cung th§ IO<;li c6 truoc trong 
ph<;lm vi quoc gia cho lo<;li hang 
h6a/d jch VI) yeu cau baO hQ. Qua 
trlnh tham djnh nhan hi$u t<;li Hoa 
Ky va Australia cho thay, nhan 
hieu am thanh c6 th~ bi W choi 
tr~n Cd SO tuy$t doi va ca tUdng 
doie. Trang d6, W choi tuy$t doi 
dl1c;1C ap dl)ng cho nhOng a~ 

7https://www.jpo.go.jp/e/system/laws/rule/ 
guideline/trademark/document/syouhyoubin 
/55-01.pdf. 

ah tips ://www. us pto. gov/trademarks· 
application·process/fi ling-online/registration­
maintenancerenewalcorrection-forms. 
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thanh chua tU' ngu se ap dt,Jng 
gi6ng nhv quy trlnh tham d jnh 
dau hi$u chu trong nhan hi$u 
thong thuong, We la W ngu trong 
am thanh (neu c6) se kh6ng 
duoc chua cac dau hi$u cha bl 
lo<;i.i tru bao h(> va kh6ng c6 kha 
nang phan bi$t. Ngoai ra, cac am 
thanh c6 th~ bi W choi bao h¢ 
neu am thanh d6 khong tht,tc hi$n 
dtJc;fc chuc nang nhan hi$u do mo 
ta chfnh hang h6a/dlch Vl.J mang 
n6, vf di) "am thanh tieng xeo xeo 
trong qua trinh ran Cho dfch VIJ 
nha hang" (KFC), ho~c cac am 
thanh mang ban chat tl,I' nhien 
cua san pham nhll tieng Piano 
Cho San pham nh<;lC Cl) ... 

Tren thl,l'c te, sl,( mo ta cua nhan 
hieu am thanh it bl xem xet IO<;ii tru 
a6i voi cac san pham c6 th§ phat 
ra tieng d(>ng nhu nh<;ic Cl.J , cac 
thiet bj nghe nhln ... Theo Cd quan 
Nhan hi$u Hoa Ky (USPTO), 
nhan hi$U am thanh dl1c;1C bao hQ 
neu dlf<;1C COi la "ngau nhien, OQC 
aao, c6 kha nang phan bi?t va c6 
th€ aur;c SU dµng nham t?O an 
tuc;mg trong tam trf nguoi nghe v~ 
khi bat g?p l?i, nguai nghe c6 the 
nh?n ra rang mc)t san phfim ho?c 
dich vu c16 xuat phat tU m9t ngu6n 
g°oc th.Uong ml{1i cv thd, du khong 
ro ten nguon". 8ieu nay cOng 
dan chieu r6 SlJ khac bi$t giG'a 
am thanh "ngau nhien, a9c dao, 
c6 kha nang phan bi?t khac bi?t" 
voi cac "am thanh gi6ng ho?c bat 
chuoc am thanh 'ph6 bien' ho?c 
nhung am thanh da tifng aU(jc 
phat ra trong cac truong hqp 
khac". Vf dl,J ve nhO'ng nhan hi$u 
am thanh 'ph6 bien' cho hang h6a 
tao ra am thanh trong qua trlnh 
h.O<;it d<)ng cua Chung nhli tieng 
dong ho bao thuc, t ieng thiet bi 

a 1:: ~~Vi~ Nam ses 4 nam 2020 

bao dc)ng9 ... 

Cac nhan hi$u am thanh cOng 
c6 th~ bi w choi tvong doi neu bi 
coi la trung ho~c ti.fang tl,I' vdi cac 
loai am thanh c6 trlfoc d6. M~c 
d~ kh6ng dtJQc lam ro tnJong 
hc;1p nao dau hi$u am thanh yeu 
cau bao ho bi coi la tuong tl,I' voi 
m(>t phan tac· pham am nh<;iC CO 
ban quyen truoc d6, nhung trong 
truong hc;ip bi phan doi, nhan hi~u 
am thanh hoan toan c6 th~ bj w 
Choi tren Cd SO nay neu ChU SO 
huu quyen tac gia, tac ph§m am 
nhac c6 trvoc chung minh dllc;ic 
nh§.n hieu am thanh da sao chep 
mot phAn tac pham cua mlnh. 
Giai di$u huyen tho<;li Nokia Tune 
du'QC bao he) boi USPTO (so 
2413729) w nam 2000 la m<)t 
tn.Jong hQp d~c bi$t du thl,l'c chat, 
Nokia Tune la giai di$u duqc trich 
w mot tac pham danh cho d(>c 
tau guitar ten la Grande Valse do 
Francisco Tarrega (m(>t nha so<;in 
nh<;lc c6 di€n Tay Ban Nha) viet 
vao nam 1902. 

Lu at N han hieu An 89 con c6 
them quy djnh c~ th€ hdn ve dieu 
kien bao ho nhan hi$u am thanh 
nhu "c6 thdi tur;ng khong qua 30 
giay' nham dam bao nhan hi$u 
am thanh du d~ ngu'oi tieu dung (J 
trlnh d(> trung blnh c6 th€ ghi nho 
va phan bi$t dlic;1c10

. 

Cac tai li$u yeu cau bao hQ 
nhan hieu am thanh nhln chung 
deu tre~ Cd SO ban m6 ta nhan 
hi$u gom ky hi$u am nh<;ic (m9t 
khu6ng nh<;ic dlic;ic chia thanh cac 
g<;iCh nhjp cl.Jng cac ky hi$LI am 
nhc;ic d~ c6 th~ xac djnh dUQC d(> 

ahttps ://tmep. uspto. gov/ ADM S/TM E PI 
Oct2012#/0ct2012/TM EP-1200d1 e2927. 
html. 

•Ohttp:l/www. ipindia. nic . in/write readd ata/ 
Portal/IPORule/1_69_1 _312_ 1 _trade_ 
marks_rules_2017 _ English.pd!. 
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Nguyen Trai, Bui Huu Nghia, cnr.v?ng ·!nap Xlta Va nay Ct~p 61), tro-~~ 
thCi1 g1an lam nghe,.ong Thi1y Tien da lam 
tranh g6i vai chan dung Dtic Qu6c vuang 
CAampuchia Norodom Suramarit va Hoang 
~~u, duqc Hoang gia Campuchia het J'1i t<> ... 

ri::11~e pn1,1c v1,1 n u clu lam qua hieu 
hi cua ?~ co~. ~ach lam cua tranh g6i vii 
la n?~a1 che ta~ se phac h9a chan dung 
nglt<'.11, ca~ co b~ng ~~t ve roi dung bong 
~?n t~O hmh tren g1ay bia CUil~, Satwf' 

" "S n a Dec xu:a va nay" cua 
b M;nh ...i~ ,..,.!__, ~~ . 



tram bc)ng, dQ ngan vang cua n6) 
ho~c cac t$p MP3 c6 bieu dien 
do h9a phu h9p xac dinh cao d9 
va thoi lu'<_jng cua am thanh - tc;io 
thanh am thanh tu'ang Ct'ng voi 
chuoi am thanh t~o thanh giai 
di$u dang can dlf<_jc dang ky 
(huong dan cua Australia 11 ) ho~c 
m(lt ban do hQa CO the dliQC nQp 
cung voi m9t t$p di$n tu la m9t 
sieu am, tUc la m9t bieu dien do 
hQa Cua am thanh, cho thay SI/ 
phan phoi nang lu'<_jng 0 cac tan 
so khac nhau {huong dan cua 
EU12

). USPTO yeu cau ngu'oi 
n¢p don phai n(>p m9t ban sao 
am thanh c6 lien quan toi nhan 
hieu am thanh d6 nham muc dfch 
b6 sung va lam ro ban m6 ta am 
thanh di/ kien du'qc baa h(>13. 

Vi$c dien giai bang do h9a 
cho phep thclm dinh vien c6 the 
tham dinh nhan hi$u am thanh 
tren Cd SO "nhJn thay all<;fd' Va 
sau d6 so sanh voi cac ban do 
h9a nhan hi$u am thanh khac c6 
trlfoc. Ngoai ra, dien giai bang 
do h9a c6 the khien vi$c cong bo 
de dang hon doi voi cac quoc gia 
chu'a c6 nen tang cong ngh$ hi$n 
d~i vi chi can cong bo ban d6 h9a 
len cong bao sa hO'u cong nghi$p 
ho~c h$ thong du li$u trvc tuyen 

"Dinh d~ng cua nhan hi~u am thanh 
theo quy d!nh phap luat Australia (E>ieu 
6.1), http://manuals.ipaustralia.gov.au/ 
trademarks/Pa rt_21 _Non-traditional_ 
Signs/21. 6_Sound _(a uditory)_ trade_ 
marks.htm. 

'2El inh dGing cua nhan hi~u am thanh 
theo quy djnh phap luat chau Au (m1,1c 
2.5), https://euipo.europa.eu/tunnel-web/ 
secu re/webdav/g uest/docu m ent_ I ib rary/ 
conte ntP df s/law _an d_p ractice/t rad e_ 
marks _practice_manual/WP _2_2017/ 
Part-B/04-part_b_examination_section_ 4 _ 
absolute_ grounds _for_ refusal/pa rt_B _ 
examination_ section_ 4 _chapter_2/part_B_ 
exam ination_section_4_chapter _2_ 
E UTM%20definition_en .pdf. 

' 30 ieu 904.03(d) TMEP, https://tmep.uspto. 
gov/RDMS/TME P/ Oct2012#/0ct2012/ 
TMEP-900d1 e713.html. 

Dien dan Khoa hc;>c va Cong ngh~ • 

thay vl phai tai len 1 file am thanh 
h$ thong tn/c tuyen. Ngu9c lc;ii, 
cong ngh$ hi$n d~i da rut bot thu 
tl,.IC xac l~p quyen nhan hi$U am 
thanh o EU14 va Hoa Ky, theo d6 
CaC Cd quan nhan hi$U kh6ng yeu 
cau cung cap ban do h9a nhan 
hi$u am thanh nhu' tru'oc day ma 
c6 the cung cap file am thanh 
dc;ing nen c6 the phat ra trvc tiep. 
Cac tham dinh vien tro thanh cac 
chuyen gia tham am de phan 
djnh cac am thanh trong yeu cau 
bao h(i va du'a ra thong bao tham 
djnh. 

Nhan hi$u am thanh cOng 
c6 the tro thanh nhan hi$u n6i 
tieng nhu truong hc_;p nhan hi$u 
am thanh "Looney Tunes Theme 
Song" (dang ky so 2469364) 
cua Time Warner Entertainment 
du'oc bao h6 nam 2001 15 • Doan 
nh~c n6i ti~ng den muc, c~c 
khan gia phim hoc;it hlnh Looney 
thoi di~m d6 chi can nghe doc;in 
nhc;ic la biet du'qc phan trong dien 
bien cua phim. M~c du "Looney 
Tunes Theme Song" da du'qc 
bao hQ du'oi d~ng tac pham am 
nhc;ic tru'OC d6 nhu'ng van tiep tl,JC 
du<;rc bao h9 du'oi hlnh thuc nhan 
hi$u am thanh voi thoi h~n dai 
hon neu chu so hO'u tiep tvc gia 
hc;in va n9p bang chung SU dt,mg 
phu h9p trong thu'ong m~i16 . M9t 
so nhan hieu am thanh khac da 
tro thanh nhan hi$u n6i tieng tc;ii 
Hoa Ky nhu' "3 hoi chu6ng" s6 
0916522 (1971) cua NBC, "tieng 
SL/ tu gam" SO 1395550 (1986), 
"Tieng tr6ng" so 2000732 (1996) 

14https :// eu ipo. e uropa. eu/oh im portal/en/ 
elimination-of-graphical-representation­
requirement. 
15http://tmsearch.uspto.gov/bin/showfield?f 
=doc&state=4801 :o2ydr5.2.1. 
16Quy tr1nh gia h~n nhan hi$u dlfqc quy 
djnh theo phap luat Hoa Ky: https:// 
www. us pto .g ov/trad ema rks-app lication­
p r oc e ss / fi Ii n g-on I ine/reg i strati on -
maintenancerenewalcorrection-forms 

cua Twentieth Century Fox. 

Ngoai ra, de duy trl hieu 11,fc 
cua nhan hi$u am thanh, ngoai 
v i$c tien hanh thu tt,JC gia hc;in, 
chu nhan hi$u con phai n(>p bang 
chung su dvng (tc;ii Hoa Ky) nhu' 
yeu cau voi m9t nhan hi$u thong 
th Uong bat ky, va c6 th~ bi huy 
hi$u 11,lc neu khong SU dl,Jng tlfong 
tl,f voi quy djnh ve nhan hi$u 
truyen thong tc;i i moi quoc gia. 
Tuy nhien, vi$c cung cap bang 
chung SU dvng cua nhan hi$u am 
thanh dlloc xem la khac voi nhan 
hi$u truyen thong, theo d6, nhan 
hi$u nay phai dV<;iC SU dt,mg gan 
VOi hang h6a/djch Vl,J du'QC bao h(i 
va chU so hQu phai c6 cac doc;in 
ghi lc;ii vi$c su d1,mg du'oi dc;ing file 
ghi am ho~c ghi hlnh va c6 xac 
d!nh thoi di~m su dt,1ng nhl.f tren 
quang cao, dang tai thong tin ... 

Nhiin hi~u mui 

Mui huong cOng la m¢t dau 
hi$u vl n6 truyen tai thong tin qua 
auang khuu giac. Mui huong la 
loc;ii dau hi$u duc_;c danh gia c6 
kha nang tc;io ra Sl,J' phan bi$t tot 
nhat trong cac lo~i nhan hi$u vl 
n6 c6 th~ tac d¢ng du9c tai hau 
het nglloi tieu dung bao gom ca 
nguoi khiem thi (khong nh$n tac 
d9ng boi nhan hi$u hO'u hlnh) 
va nguoi khiem thfnh (khong tac 
dQng bang nhan hi$u am thanh). 
Cac bao cao khoa hQC cho thay 
kha nang ghi nho mui hllong la 
m9t trong nhO'ng loc;ii trf nho m~nh 
nhat va dang tin c~y nhat cua con 
nguoi17

• Vl v$y, cac mui hlfong 
d~c bi$t c6 the giup ngu'oi tieu 
dung djnh vi m9t so san pham 
thong qua khuu giac, ngay ca kh i 
hQ khong nho ten san pham. Va 
ngay ca khi nglfoi tieu dung khong 
c6 kha nang mo ta ban chat cua 

•7http ://www. nyti mes. co m/2007103/08/ 
health/OSiht-sleep.4847539.html (February 
16th, 2017). 
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• Dien dim Khoa h9C va Cong ngh~ 

mui bang tU ngO' thl mui hUong 
c6 th~ giup xac djnh san ph~m 
don gian bang each klch thfch 
tiem thvc ghi nh<;rn qua khuu giac 
cua hQ18

• Tuy v$y, do g~p hc;in 
che ve kha nang sl! dt,mg, d~c 
bi$t trong quang cao, Ian truyen 
va tiep c~n nguoi Mu dung nen 
nhan hi$u mui auc;ic bao ho hi$n 
nay chi c6 s6 lu'<;mg khiem ton. 
M~c du nhieu quoc gia tren the 
gioi thua nh$n bao h¢ nhan hi$u 
ml.ti trong dlnh nghTa t6ng th~ ve 
nhan hi$u, nhung khong c6 bat 
ky hUong dan chi tiet ve vi$c bao 
h¢ ngay W dau . M¢t s6 it quoc 
gia c6 huong dan chi tiet nhu Hoa 
Ky, Australia, EU ... deu xuat phat 
tlJ thl/C tien CaC Vl,I tU Choi bao hQ 
cua co quan nhan hi$u va cac 
khieu nc;ti cua nguoi n¢p don. 

Ve dieu ki~n bao h9 mui 
hu'c1ng, c6 rat ft don dang ky bao 
hQ nhan hi$u mui tren the gioi 
c6 th~ vu'<;lt qua giai do~n thclm 
djnh hlnh thvc (EU, Anh) va VLJQt 
qua ca th~m djnh hlnh thuc va 
n<)i dung (Hoa Ky, Australia, New 
Zealand ... ) d~ du'QC cap van bang 
bao h¢. Hoa Ky hi$n dang dan 
dau ve so IUQng bao h¢ voi hon 
10 nhan hi$u mui hu'ong dUQc 
bao h¢ k~ w nam 1990. Co quan 
Nhan hi$u chau Au (EUTMD) 
tling chap thu$n bao h¢ 2 nhan 
hi$u nhung hi$n tc;ti chi con 1 
nhan hi$u mui c6 hi$u lt1c19

, Co 
quan Nhan hi$u Anh (IPO) chap 
thu$n bao h9 2 nhan hi$u mur 
hUong20 .•. Vl cac quoc gia neu 

'8S. Karapapa (2010), "The Trademark 
reporter", The Law Journal of the 
International Trademark Association, 
100(6), p.1342. 

' 9Nhan hi~u mui co !IJOi moi cat cho b6ng 
tennis (con hi~u h/c) va nhan hi~u mui cua 
qua mam xoi cho nhien li~u d¢ng co. 

~0Nhan hi~u mui bia dang cua Unicorn 
Products cho san phc1m tro choi phi Mu 
va nhan hi~u mui hoa h6ng cua Sumitomo 
Rubber Co. cho lop xe s6. 

"''"" 

tren deu theo h$ thong Thong 
lu?t nen viec xem xet kha nang 
m()t yeu cau bao h(> nhan hi$u 
mui thUong bi anh hu'ong boi cac 
phan quyet CO trUOC CUa cac Cd 

quan nhan hi$u doi voi cac don 
ho~c dang ky nhan hi$u c6 truoc 
d6. 

Nhan hi$u mui dau tien du'Qc 
bao h¢ tc;ii Hoa Ky la nhan hi$u 
"mui hoa a~i" cho san phcim sQi 
va chi theu tU 1990 cua Clarke. 
Tuy nhien, ban dau nhan hi$u 
nay bj th~m djnh vien cua US PTO 
w choi vi nguoi n¢p don khong 
Chung minh du'<;!C mui "hoa d~i" 
c6 th~ chi ra nguon g6c thuong 
m~i cua chu don cho nguoi tieu 
dung, va mui hUong chi la chuc 
nang cua san phcim nham t~o 
ra l<;li the c<;inh tranh d~ khach 
hang c6 th~ t$n huong mien phi 
ml.Ii hvong nay. Tuy nhien, chu 
don da khang cao va n<)p tai li$u 
chGng minh rang khong c6 c6ng 
ty nao trUoc d6 tl.!ng san xuat lo<;ii 
sQi ho~c chi theu c6 ml.ti thorn va 
cac quang cao cua chu don cho 
thay IQi the cua san pham chfnh 
la ml.Ii thorn va cac khach hang, 
d<;ii ly, nha phan phoi sQi va chT 
theu c6 mui thorn cua ho da nhan 
ra ngu6n goc thUong m~i cua chu 
don tren ml.ti cua nhG'ng hang h6a 
nay. Sau d6 H¢i dong khang cao· 
Hoa Ky (TTAB) da ra phan quyet 
c6ng nh@..n rang m(>t mui hu'ong 
cOng c6 th~ la m¢t chi dan th Uong 
m<;ii do d6 c6 th~ dang ky bao he). 

NhU v@..y, trong tru'ong hQp nay, 
mui hUong hoan toan khong phai 
la m¢t thu¢c tfnh v6n c6 ho~c 
d~c tlnh tt,t nhien cua hang h6a 
ma la m¢t tinh nang rieng dUQc 
tc;io ra bdi chu don. Dieu thu vj 
ve quyet djnh cua TTAB trong Vl,I 
nay la trong m¢t chU thfch, TTAB 
da thU h~p Vl,I khieU nc;ti Va kh6ng 
de c?p toi kha nang dang ky cua 
nhan hi$u mui ho~c ml.ti huong 
cua san pham du'QC dang ky la 
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c6 chuc nang mo ta nhU cac lo?i 
nuac hoa, san pham colognes 
ho~c cac san pham gia d1.,1ng c6 
mui thorn khac "<Jay khong phai 
la VI) Vi?c lien quan den Van de 
m6 ta bang m¢t thu~t ngO nham 
xac c!inh mui hu'ong d~c trlfng 
ciia san pham". Trong nhOng 
trUang h<Jp nay, neu dU<JC coi la 
m9t thu?t ngO', n6 kh6ng thd dU(fc 
dang ky bao h¢ theo Ml)c 2(e)(t) 
ciia Lu?t Nhan hi?u neu n6 mo ta 
mui hU<Jng ho?c tfnh nang quan 
tr9ng khac ct.la san pham. Vl v?y, 
ca Thong lu?t va Lu?t Nhan hi$u 
deu chap nh$n rang nhan hi$u 
ml.ti neu c6 dLlQC m¢t y nghia thLt 
hai (secondary meaning) tl/ nguoi 
su d1,mg thl c6 th~ dang ky theo 
Lu§..t Nhan hi$u. Tu d6, huong 
dan thu tt,ic ki~m tra nhan hi$u da 
xac nh@..n nguyen tac tren trong 
phien ban moi nhat: mui hU<Jng 
ciia san ph§m c6 th~ c!U(fc dang 
ky neu khong phai la ch(/c nang 
ciia hang· h6a21 . VI v@..y, khac voi 
nhan hi$U am thanh dLJQC bao h¢ 
tren co so "nguyen tac dang ky"22 , 

toan bQ nhan hi$u mui hUong 
dUQc bao h¢ t?i Hoa Ky deu chi 
duc;ic bao h9 duoi d~ng "dang ky 
b6 sung"23, c6 nghia qua trlnh 

~'E> ieu 1202.12 trong Trademark Manual of 
Examining Procedure (USPTO) quy djnh 
"Di1u hi~u mui se khOng dlfc;IC bao h~ nt1u 
xu~t phat tl! chuc nang It! nhi~n cua san 
ph&m ho~c nh~m mvc dich SU d1,mg cua 
san ph~m". USPTO dlfa ra vi d1,1 CV the rang 
umui hUdng cua hoa Plumeria cho san phdm 
"ch! khau va S</i theu" c6 th€ dU</C Mo ht), 
nhUng mui hUdng nay dung lam nuoc hoa 
h04JC lam mat khOng khf, llJC la lhl/C hi~n 
chllc n~ng san phtim, thi se kh6ng thd d~ng 
ky". Nhu v~y. cac san phAm c6 chltc nang 
t~o ra mui trong kh6ng khi nhll nude hoa, 
my phAm, do an, do u6ng ... co th~ se khong 
dt/c;lc bao hQ nhan hi(iu mui. MQI s6 quoc 
gia quy dinh ro kh6ng bao h{l cac d~ng mui 
It! nhi~n ho~c mui ph6 bien (dau thong, dtlu 
xa). 
22https ://tmep. u spto.gov/R DM S/TM E PI 
current#/current/TM E P-BOOd 1 e7.html. 
2Shttps ://tm ep. u spto .gov/ADM S/TM E p I 
current#/currenUTM EP-800d1 e7.html. 

- .., ro--..-·~ 
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ong, Nh~c, U, Binh Cong Chanh 
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tham djnh nhan hr$u mui hllong 
se chu yeu xem xet tren cac bang 
chung su dt,mg thlfc te ma chu 
don da cung cap. 

Ngl1<;1c l9i, cac mui tl,i nhien 
kh6 chi ra nguon goc thlfong m9i 
cua chu don l9i dll<;lc IPO chap 
thu$n bao h(> nhlf nhan hi$u mui 
bia clang cua Unicorn Products 
(so van bang GB2001416) cho 
san pham tro choi phi tieu24 va 
nhan hi$u mui hoa hong cua 
Sumitomo Rubber Co. cho lop xe 
(so van bang GB200023425). M~c 
du v$y, IPO l9i w choi nhan hi$u 
mui que cho san phEim n(>i that 
cua John Lewis of Hungerford 
Plc26 voi ly do que la m(>t mui 
khong 6n djnh, kh6 xac djnh m~c 
du Chu ddn dll<;IC ap d1.,1ng tien 1$. 
thieu tai li$u mo ta bang do hQa 
trong cac dang ky thanh cong 
tru'oc d6 va don dang ky nhan 
hi$u mui cho nu6c hoa Chanel 
No.5 IQi bl W ch6i vao nam 1994 
vi bl coi la mang ban chat cua san 
pham27. 

Khac voi USPTO va IPO, d6i 
voi EUTMD, van de· chuc nang 
mui hliong trong nhan hi$u hay 
kha nang chi dan ngu6n g6c 
thuong m<;li khong phai la kh6 
khan chfnh de thEim djnh nhan 
hieu mui vl Luat Nhan hieu cua 
EU chi tham · dinh hlnh thuc 
ma khong tham djnh n(>i dung. 
EUTMD da chap nh$n bao h(> ca 
mui hllong ph6 bien (nhu nhan 
hieu mui co tlfdi m6i cat nam 
1 g99 cho san pham bong tennis 
cua Venr:iootschap ender Firma 

24https://trademarks.ipo.gov.uk/ipo-tmcase/ 
page/Results/1/UK000020014~6. 

25https:l/tradem arks. ipo. gov. uk/ipo-tm case/ 
page/Resu lts/1/UK000020002 34. 

2ehttps://www. ipo. gov. u k/1-chall enge­
decision-results/002401 .pdf. 
27http://www.inter-lawyer.com/lex-e-scripta/ 
articles/trademarks-registration-smell-EU. 
htm. 

Di~n c1an Khoa h<;>c va Cong ngh~ • 

Senta Aromatic Marketing chi 
can ban mo ta voi cvm tU "mi.Ji co 
tUdi m6i cat') ma khong can ban 
do hQa nhu mQi khi vl cho rang 
mui nay da quen thUQC VOi con 
nglioi. Ngo<;li 1$ nay du<;lc ap dt,mg 
them voi nhan hi$u mi.Ji cua qua 
mam xoi (nam 2001) cho nhien 
li$u d(>ng Cd cua Myles Limited. 
Tuy nhien, toan b(> cac nhan hi$u 
mui sau d6 du la mui hu'ong w 
nhien deu bl Toa an cong ly Chau 
Au (ECJ) W ch6i bao hQ voi m<)t 
ly do duy nhat la khong c6 ban do 
hQa theo 8ieu 4 TMR Lu?t Nhan 
hi$u EU. 

Trude ngay 1/10/2017, Lu?t 
Nhan hi$u EU yeu cau ho so dang 
ky nhan hi$u phai c6 ban mo ta 
do hQa. Tuy nhien, yeu cau ve 
mo ta do hQa cua nhan hi$u mui 
hllong thlfong kh6 hon each thuc 
mo ta bang cong thuc h6a hoc, 
chQ viet, ho~c bang each gui mau 
mui ho~c ket h<;lp cac yeu to d6 vl 
hau nhlf khong c6 phuong t i$n do 
hQa nao d<;li di$n cho mui hUong 
mQt each chfnh xac de the hi$n. 
Khac voi ma mau qu6c te ho~c 
ky hi$u am nh9c, m9t dau hi$u 
mui hliong kh6 dll<;IC xac djnh mQt 
each khach quan va chinh xac 
thong qua vi$c gan ten ho~c ma 
Cl,I the cho Wng mui. Do d6, kh6 
khan Ion nhat cua bao h(> nhan 
hieu mui tai EU lai chfnh la each 
thdc the hl$n do .hQa. Tuy nhien 
do nhieu tranh cai nen Lu~t Nhan 
hi$u EU 2015 da x6a bo yeu cau 
ve cung cap ban mo ta bang do 
hQa. Cl,J the, EUTMD thay d6i yeu 
cau rang chu don c6 the the hi$n 
nhan hi$u dlloi bat ky hlnh thuc 
phu hc;:ip nao bang each SU d1.,1ng 
cong ngh$ c6 san, va do d6 khong 
nhat th iet phai bang phllong Mn 
do hQa, voi dieu ki$n la phan the 
hi~m phai "ro rang, chfnh xac, 6n 
ainh (cong thtJc h6a h<;>c), de tiep 
c~n (du li?u Internet), de hi6u, 6n 
dinh va khach quan" (duc;:lc gQi 

la 7 tieu chf Sieckmann). C6 th4 
thay, nhQng thay d6i Ion nhat ma 
EUTMD mang l?i trong thu tl.,1c 
nQp don nhan hi$u o EU chinh 
la lo9i bo bieu thi do hQa va ve 
Cd ban thay the n6 bang tieu chf 
Sieckmann28• 

Dl)a tren 7 tieu chf Sieckmann, 
Australia da xay dl)ng quy djnh 
chi tiet hon ve cac trlfong h<;lp 
IOQi tru bao hQ nhan hi$u mui, 
gem: (1) mui tl) nhien cua hang 
h6a (nhQng san pham c6 san mui 
nhu my pham, thl,(c pham, mui 
go cho san pham go, mui cao 
SU Cho lop xe); (2) mui dung de 
che giau mui w nhien cua hang 
h6a (mui xa chanh cho nlfoc bon 
cau); (3) mui ph6 bien (vf dL,J mui 
cay sa, mui chanh ... ); (4) mui 
phai khac bi$t voi chf nh hang 
h6a d6, n6 khong phai d~c tinh ti/ 
nhien cOng khong phai d~c tfnh 
dl,1 kien cua hang h6a ma la thu 
gl d6 dll<;IC them vao de xac dlnh 
hang h6a cua ngu'oi nQp don tU 
nhQng san pham khac trong cung 
th i trlfong (vf dl,l mui hoa d<;li cho 
s<;1i chi theu, hay cac loQi nuoc 
hoa qua cho dau d(>ng co t6ng 
hc;;p). Mui huong la thu gl a6 bat 
thuong duc;;c them vao hang h6a 
de ho tr<;I xac d!nh chung thong 
qua cac phuong ti$n khuu giac tU 
cac san pham tlldng hf cua cac 
thuong nhan khac. Nam 2009, 
Ca quan Nhan hi$u Australia da 
cap van bang bao h(> dau tien 
cho nhan hi$u mi.Ji khuynh di?p 
cho san pham g$y danh golf ci'.Ja 
E-Concierge Australia Pty Ltd29 . 

Ngay nay voi Sl) phat trien 
cua cong ngh$, thiet bi di$n tu 
c6 the tai tc;io l9i cac mui hudng 
khac nhau theo hliong dan cua 

28htt p ://curia. e u rop a. e u/j u ri s/li ste .js I? 
num=C-273/00 
29htlps://search.ipaustralia.gov.au/trademarks/ 
search/view/1241420?s=63f2e878-7a17-43a4· 
825f·b4390440efbe 
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• Dien dim Khoa hc;>c va Cong ngh~ 

may tfnh. Vi$c phien ban d<;ii 
dien cho mui hl1dng dang ky c6 
th~ som dl1c;1C the hi$n dLtoi d~ng 
t$p di$n tu. Day la m¢t giai phap 
tot c6 the tuan thu tat ca 7 tieu 
ch f Sieckmann, bao gom ca kha 
nang de dang truy c~p bdi tat ca 
cong chUng. Theo d6, cac t~p 
tin m ui huong c6 the dl1c;1c c6ng 
b6, tra cuu va sao chep l<;i.i theo 
y muon. St,i phat trien va toe d9 
ap d1,mg lo<;i.i c6ng ngh$ nay se 
t<;io thuS,.n lc;1 i cho qua trinh dang 
ky va c6ng bo cac don nhan hi$u 
mui. Mot nhan hi$u mui hl1dng 
sau Slf phat trien CUa c6ng ngh~ 
c6 the se tr6 nen tiep c?n de 
dang nhu m(>t nhan hi$u thong 
thUong. Ngoai ra, vi$c cung cap 
bang chung SU d1,1ng de Chong l<;i i 
vi$c huy hi$u lt,ic cOng se khong 
con bat kha thi nhu hi$n nay, do 
khong c6 each thuc ghi nhe..n l<;ii 
vi$c su d1,mg. Vl vS,.y, vi$c thlfc 
th i quyen doi voi nhan hi$u mui 
cOng la m¢t van de ldn khi kh6 c6 
the luu giu bang chung su d1,mg 
cua doi thu khi phat hi$n ngoai 
vi$c bat qua tang. Ngay ca khi c6 
dlic;1C bang Chung Ve xam ph<;im 
nhan hi{?U mui, cac Cd quan tht,iC 
thi cung se g~p lung tung kh6ng 
kem phan xac l?p quyen so voi 
vi$c thlfc thi quyen cac nhan hi$u 
d<;ing khac. Do d6, nhan hi$u mui 
chi c6 the thl,fc slf phat huy tac 
dL,JnQ CUa n6 khi Cong ngh$ thl,lc 
sv phat trien. 

B6 xuat 06i Vdi Viet Nam 

Voi thuc tien bao ho nhieu th$p 
ky qua c~a m¢t so q~oc gia tren 
the gioi , c6 the thay rang de d~t 
ra m¢t quy d!nh chap thuS,.n bao · 
ho nhan hieu am thanh va mui 
khong kh6 nhLlng vi$c trien khai 
xac 1$p quyen bao h¢ cac nhan 
hi$u nay tren thl,lc te, d~c bi$t la 
nhan hieu mui se la m¢t kh6 khan 
vo cung ldn cho Vi$t Nam. Nhat 
la khi co s6 ve,.t chat hi$n tc;ii cua 

l APClt 

cd quan tham djnh chUa dap Ltng 
duc;1c yeu cau tham djnh cac IO<;ii 
nhan hieu c6 each the hi$n phuc 
t<;ip nhu· nhan hi$u am thanh va 
mui. 

ve aieu ki~n bao h¢, buac dau 
tien c6 the thl,fc hi$n la sua d6i 
dieu kien bao h9 nhan hi$u theo 
Dieu 72. Lu~t Sc huu trf tu$, theo 
d6, cho phep nhan hi$u duc;1c bao 
h(> neu dap ung dieu ki$n "la dau 
hi(w nhin thay <1U<jc va da.'u hi~u 
kh6ng nhin thay <1U<Jc dUc'Ji d~ing 
chO cai, tit ngO, hinh ve, hlnh anh, 
kd ca hinh ba chieu hO~C SI./ ket 
hdp cac yeu t6 a6, OU<jC the hi~n 
b~ng m¢t ho~c nhieu mau s~c 
hoac cac hinh thuc khac". Ben 
canh d6, c6 the b6 sung khai 
ni.em ve nhan hieu am thanh va 
m CJ i tai 8 ieu 4 c~a Lu$t de lam 
r6 hlnh thuc bao h(> cua cac nhan 
hi$u nay. T<;ii cac quoc gia thanh 
vien cua CPTPP, hi$n t<;1.i chi 
c6 Australia va Nh$t Ban la c6 
huong dan kha chi tiet, cac quoc 
gia con l<;ii chi c6 quy d!nh chung 
trong lue,.t. 

Ve tai lieu n6p adn, nhan hi$u 
am thanh hoan· toan c6 the du<;jc 
n¢p thong qua cac v$t mang dO' 
lieu nhu cac ban nhc;ic tren giay, 
b~n do hc;>a, file nen di$n tu ... Cac 
tai lieu nay c6 the th~ hiE;!n dlloi 
nhie~ d<;ing khac nhau, giup tham 
dinh vien , nguoi n(>p ddn, va cac 
b~n thu ba khac c6 th~ tiep c$n 
de dang. Tuy nhien, tai li$u yeu 
cau d~ bao h(> nhan hieu mui 
hUdng l<;ii can Sl,f linh ~O~t hOn de 
tranh di vao "vet xe do" tU' nhung 
Vl,l ki$n t1,1ng keo dai gay tranh Cai 
ve bao ho nhan hieu mui huong 
giua ngucii n(>p ddn. va ECJ . Cac 
vu tranh chap trong qua trinh xac 
l$

0

p quyen giO'a nguoi n(Jp don va 
cac Cd quan khieu nGli la m(>t kinh 
nghiem tot d~ xay dl,.tng nhGng 
ban ·huong dan, ch~ng h~n cac 
tai lieu m6 ta CO the dllc;1C ap d1,1ng 
linh ·ho<;i.t nhung dam bao duqc 
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cac tieu chf Sieckmann. NhO'ng 
ta i lieu nc)p don thong thoang cua 
Hoa Ky thuc day so luc;1ng nc)p 
ddn nhan hi$u mui va am thanh 
t<;ii nude nay c6 so luc;1ng nhieu 
nhat tren the gioi. 

M~c du v$y, vi$c mc;>i nguoi 
c6 th~ tiep ce..n voi cac nhan hi$u 
mui qua Internet hi$n nay la dieu 
bat kha thi. f)ieu nay dan tdi cac 
kh6 khan trong viE;!c thuc d~y cac 
chu don nc)p ddn nhan hi$u mui 
hlldng, kh6 khan trong vi$c duy trl 
nhan hi$u, cung cap bang chung 
sl.t d1.,1ng va tht,ic thi quyen khi bi 
xam ph9m. Do d6, cac Cd quan 
nhan hieu va cac chu don nhan 
hi$u thay rang chi c6 c6ng ngh$ 
hien dai moi khac phl,JC dLl<;jC 
nhGng kh6 khan trong qua trinh 
n(>p ddn dang ky nhan hi$u mui, 
gom vi$c (i) t<;io ra cong ngh$ ung 
d1,1 ng rc)ng rai tren cac may t fnh 
thiet b! phat ra mui tfch hc:;:lp va 
(ii) xay dt,i.ng h$ thong phan IO<;ii 
quoc te cho cac loc;ii mui voi cac 
mau mui c6 du tfnh 6n d!nh va d(> 
ben ma mQi nguoi c6 th~ truy c$p 
tn,rc tuyen. 

Cuoi cung, d~ ho tr<;j thu h,JC 
dang ky bao h(> cac nhan hi$u 
chua cac dau hi$u khong nhln 
thay dLIQC n6i Chung, can CO Sl,J 
dong b(> ve h$ thong dO' liE;!u. 
Trong d6, toan bQ cac thong tin 
du li$u dang ky bao h(> cua cac 
quoc gia chap thue..n bao h(> nhan 
hieu am thanh va mui can dUQC 
tri~n khai true tuyen. Cac tai li$u 
trt,ic tuyen ~e du<;ic su d1,mg de 
dang tai l<;ii tren Cong bao sCi huu 
cong nghi$p tn,rc tuyen cOng nh~ 
he thong du lieu tra cuu ma bat 
k~ ai c6 Internet deu c6 the tiep 
ce,.n duc;1c~ 
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sang che, tu nfun 1948 tai Sa Dec Su ~~n nan~ cap th.anh m(>t dong tranh de phuc 
dan kY thu ~~a dong tranh. nay nha~h ~h6;~ V\l ba con, chU yeu de tha cling. Cang . ~ 
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