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Abstract: In the field of intellectual property, balancing the right of owners of pharmaceutical 
inventions and the right to access to medicines of people for health protection has been a very 
debatable issue during the course of negotiation at both international and national levels. The paper 
offers an overview of the relationship between the protection of the intellectual property right to 

pharmaceutical inventions and the issue of community health. It introduces an overall picture of the 
debate of whether the protection of the intellectual property right to pharmaceutical inventions should 
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paper then points out the challenges for the law on intellectual property of Vietnam in this regard and 
suggests solutions to improve it. 
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1. Khai quat vi m6i quan h~ gifra bao 

h(} quy~n sO' hfru tri tu~ d&i v6i sang ch~ 
d h " ' I. dl. , kb • ... d). llQ'C p am va van e sue oe cqng ong 

1. 1. Yeu cdu bao v? sue khoe c<)ng a6ng 
dubi g6c a(j lu<;lt qu6c ti vJ quyJn con nguai 

Quy~n d6i v6i sue khoe vai tu each la 
quy~n con ngub'i dugc ghi nh~ dAu tien 
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trong Tuyen ngon cua T6 chuc y t~ th~ gi&i 

(WHO) nam 1946 nhu sau: "Vi?c th1:1 hu<Yng 
nhfmg tieu chudn CO th€ 0(11 tJu(lC a muc tJ(J 

cao nhdt a6i vat sue khoe IQ m(Jt trong 

nhiirzg quyJn ca ban cua qu)'in con nguai 

ma khong c6 S¥ phdn bi~t tJ6i XU do chimg 

t(jc, ton giao, niJm tin chinh trj, cac aiJu 
ki~n kinh ti hay xii h<)i" (Di~u 1 ).<n Tuyen 

(I). WHO, ConsituJion of the World Health Organization, 
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ngon th& gi6i v~ q~y~n con nguoi nam 1948 

cling d~ c~p nhiing n9i dung v~ quy~n d6i 

v6i sue kh6e. Theo d6, "Mr;>i ngu<Yi tJJu co 
quyJn aU(JC hu&rzg mot muC s6ng thfc~ aang, 

du ad dam bao sue khoe va phuc l(Ji cua ban 

than va gia dinh, vi cac khia cqnh iin, m<:Zc, 

6', cham soc y ti va cac djch v~ xa h(>i cdn 

thiit, ci1ng nhu c6 quyJn du(Jc bao hidm 

trong truang h(l]J th&t nghi~p, tJau 6m, tan 

phi, goa b1,w, gia nua hoijc thiiu phu(mg 

ti~n sinh sting do nhung hoan canh khach 

quan VU(Jl qua kha nang a6i pho CUQ hr;> " 
(f)i~u 25). N()i dung cua E>i~u 25 sau d6 da 

dugc C\l th~ hoa trong rAt nhi~u '· di~u u6c 

qu6c t~ (E>lfQT) v~ quy~n con nguoi nhu 

Cong u6c v~ cac quy~n kinh t~, van hoa, xa 

h<?i (cac di~u 7, 11, 12); cac di~u IO, 12, 14 

Cong u6c v~ xoa bo cac hinh thuc phan bi~t 
d6i xu d6i v&i ph\l nu;<2

) E>i~u 24 Cong u6c 

v·~ quy~n tre em;<3
) E>i~u 5 Cong u6c v~ xoa 

bo m9i hinh thuc phan bi~t chting t9c;<4
> cac 

2006, http://www.who.int/govemance/eb/who _ consti 
tution_en.pdf, truy c~p 12/4/201 9. 
(2). UN General Assembly, The Convention on the 
Elimination of All Forms of Discrimination against 
Women (CEDA W), adopted in 1979; https://iknow 
politics.org/sites/default/files/cedaw-for-youth.pdf, 
truy c~p 14/4/2019. 
(3). UN, The Convention on the Rights of the Child, 
Adopted and opened for signature, ratification and 
accession by General Assembly resolution 44/25 of 
20 November 1989, https://ec.europa.eu/anti-traffic 
king/legislation-and-case-law-intemational-Jegisla 
tion-united-nations/united-nations-convention-
rights_ en, truy c~p 14/4/2019. 
(4). UN General Assembly, International Convention 
on the Elimination of All Forms of Racial 
Discrimination, Adopted and opened for signature 
and ratification, entry into force 4 January 1969. < 
https://www.ohchr.org>, truy c~p 14/4/2019. 
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di~u 23, 43(e), 45(c) Cong u&c v~ bao v~ 
quy~n cua nguoi lao d()ng di tru va cac thanh 

vien trong gia dinh;<5> E>i~u 25 Cong u6c v~ 
quy~n ctla nguCri khuy~t t~t(6) ... 

Cong u6c v~ cac quy~n kinh t~, van hoa, 

xa h<?i (ICSCR) ctla Lien hqp qu6c c6 quy 

dinh t~i f>i~u 12 r~ng m9i nguoi d~u c6 

quy~n duqe hu6ng mc)t tieu chufuJ sue khoe 

v~ th~ ch~t va tinh thful 6 muc cao nhftt c6 

th~ dugc<1> va cac qu6c gia thanh vien Cong 

UCTC c6 nghia Y\l thi hanh CaC bi~n phap d~ 
thµc hi~n d!y du quy~n nay. 

Ti&p d6, Binh lu~ chung s6 14 cua Uy 

ban Cong u6c ICSCR da dua ra each ti€p 

c~ kha r(>ng v~ quy~n dbi v6i sue kh6e, v6i 

tu each la quy~n con nguoi, khong chi bao 

gbm quy~n cham s6c sue kh6e ma con mo 

r9ng cac y~u t6 ca ban quy€t dinh d~n sue 
kh6e, bao gf>m ca vi~c tC;tO ra Cac di~u ki~n 
dam bao t~t Ca CaC djch V\1 y t~ va cham S6C 

y te trong tnr<mg hqp b~nh t~t, ca v~ th~ chAt 

va tinh thAn, bao g6m vi~c cung dp ti~p c~ 
binh d~g, kip thCri d6i v6i cac bi~n phap 

phong ngua, chfra b~nh, ph\lC h6i Stre khoe 

(5). UN General Assembly, International Convention 
on the Protection of the Rights of All Migrant 
Workers and Members of Their Families, resolution 
45/1 58 of 18 December I 990 <https://www.ohchr. 
org/EN/Prof essionall nterest/Pages/CM W .aspx>, truy 
c~p 16/4/2019. 
(6).UN General Assembly, The Convention on the 
Rights of Persons with Disabilities and its Optional 
Protocol (A/RES/611106), adopted on 13 December 
2006, https://www.un.org/development/desa/disabi 
lities/convention-on-the-rights-of-persons-with
disabilities.html>, truy c~p 16/4/2019. 
(7). UN, International Convenant on Economic, 
Social and Cutural Rights, http://www.ohchr.org/EN/ 
Professionallnterest!Pages/CESCR.aspx, truy c~p 

16/4/2019. 
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Va giao dl,lC SUC khoe; Cung dp thuf>c thi~t 

y~u, thich hqp di€u tri va cham s6c sire khoe 
tam thAn.<8> Theo n9i dung cua Binh. lt$1 
chung s6 14 nay, quy~n ti~p c~n duqc ph&m 
bao g6m cac y~u t6:<9> 1) Tinh sfu1 c6: la kha 

nang s~ c6 v€ duqc phfun, d?c bi~t la cac 
lo~i thu6c thi~t y~u dugc xac dinh trong 
Chuang trinh hanh dong ciia WHO v~ thu6c 

thi~t y~u d~ phµc vµ cac tinh trlp1g khful dp 
v~ st'.rc k.hoe; 2) Tinh c6 th~ ti~p c~: la kha 

nang ti~p c~n ct6i v6i dugc phAm cua m9i 

nguai tren ca s& khong phful bi~t d6i xu, ti~p 
c?n duqc v~ m~t d!a Ii, ti~p c~ dugc v~ m~t 
kinh t~ va ti~p c~ dugc v~ m~t thong tin; 3) 

Tinh ch~p nh~ dugc: duc;rc phfun phai ton 
tr9ng d~o due y khoa va van hoa, tire la ton 
trQng van hoa ca nhful, ngum thi~u s6, ngum 
dan va CQng df>ng, nhfrng v~n d~ nh~y cam 
V~ gi6i ciing nhu ton trQng Sl,l' bao m~t Va Cai 

thi~n tinh tr~ng sue kh6e cua nhfrng chu th~ 
tren; 4) Dugc phfun phai c6 ch~t luqng t6t: 

di~u nay yeu du rfulg ngoai cac y~u t6 khac, 

cac Io~i thudc phai con thai h~. 
Nhu v~y, c6 th~ khing dinh vi~c ti~p ~n 

duqc ph~m, d~c bi~t la dugc phfun chfra 

b~nh cling la mot quy~n d~ d~t dugc tieu 
chu~n. st'.rc kh6e cao nh!t c6 th~ nhu quy dinh 

t~ Di~u 12 cua Cong uoc ICSCR. N6i each 

(8). UN, General Comment No. 14 (2000), The right 
to the highest attainable standard of health (article 12 
of the International Covenant on Economic, Social 
and , Cultural Rights). <https://www.refworld.org/ 
pdfid/4538838d0.pdf>, truy c~p '16/4/2019: 
(9). UN, General Comment No. 14 (2000), The right 
to the highest attainable standard of health (article 12 
of the International Covenant on · Economic, Social 
and Cultural Rights). <https://www.refworld.org/ 
pdfid/4538838d0.pdf>, truy c~p 16/4/2019. 
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khac, quy~n ti~p c?n duqc ph~m cling la m9t 
n<)i dung ctia quy€n d6i v&i sue khoe du6i 

g6c d<) quy~n con ngum. 
Ben c~ nhfrng van ki~n qu6c t~ toan 

du, quyen v~ sire kh6e va quy8n duqc cham 
s6c sue khoe bao g6m quy~n ti~p c~n <luge 

phfun con dugc ghi nh~n 6 nhfrng van ki~n 
khu V\IC nhu Hi~n chuong chau Phi v~ con 
ngum va quy~n con ngum,<JO) Cong u&c cua 

t6 ch(rc cac qu6c gia chau My :v€ quy~n con 

ngum,<1 J) Nghi ·dinh thu b6 sung Cong u&c 

cua t6 chuc cac nu&c chau My v~ cac quy~n 
kinh t~, van hoa, xa h<)i (con g9i la Nghi dinh 
thu San Salvador),<12> Cong u6c chau Au v~ 
thuc diy quy~n con ngucri va cac quy~n t\r do 
C<J banC13

> ... Ching hlp1, Cong u6c CUa t6 chuc 
cac qu6c gia chau My v~ quy~n con nguai ghi 

nh~n ~i Di~u 11 r~g: "M9i ngu<Yi c6 quy€n 
bao v? szrc khoe thong qua cac bi?n phap v? 
sinh Va XG h9i lien quan ain thl;lC phtJm, qudn 

(10). Organization of African Unity, African Charter 
on Human and People's Rights, set up in 1987 and 
adopted in 1998. 
( 11 ). Organization of American States OAS, American 
Convention on Human rights, adopted at the lnter
American Specialized Conference on Human Rights, San 
Jose, Costa Rica, 22 November 1969, https://www. 
cidh.oas.org/basicos/english/basic3.american%20 
convention.htm, truy c~p 16/412019. 
(12). Organization of American States OAS, 
Additional Protocol to The American Convention on 
human rights in the Area of economic, social and 
cultural rights "Protocol of Sanvador'', was adopted at 
San Salvador, El Salvador on November 17, 1988. 
<https://www. cidh. oas .orglbas icos/engl ish/bas ic3 .am 
erican%20convention.htm>, truy c~p 16/4/2019. 
( 13). Council of Europe, Convention for the Protection 
of Human Rights and Fundamental Freedoms, adopted 
in 1959 and entered into force in 1953, https://www. 
echr.coe.int/Documents/Convention_ENG.pdf, truy c~p 
15/412019. 
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ao, nha a va chiim soc y ti, lien quan ain 

nhfmg ngu6n htc c6ng cong va eong a6ng 
du(7c thua nMn ". 

Nhu v?y, c6 thS thAy r~g phap lu~t qu6c 
t~ vS quySn con nguoi 6 phiµn vi khu V\l'C 

cilng nhu toan du da dua ra duqc nhilng yeu 
du Va tieu chuful C\l th~, t~O ra h~ thf>ng CO 

so phap If vilng ch~c d~ dam bao duqc vi~c 
cac ca nhan, khong ph\l thu9c vao y~u t6 lien 

quan d~n nhan than nhu qu6c tich, sic t9c, 
ton giao, gi6i tinh... c6 th~ ti~p c~ duqc 

duqc phfun 6 muc dQ cao nhAt, ph\lc V\l cho 

nhilng nhu c~u thi~t y~u d~ bao v~ sue khoe 
cua chinh minh. 

J. 2. Anh hu&ng eua vi?c baQ h9 quyin siJ 

hf:tu tr£ tu? aJi vai sang chi du(,Ye phdm v6'i 

site khoe eong a6ng 
Vi~c xay d\fng ·h~ th6ng bAng d(>c quy~n 

sang ch~ d6i v6i duqc ph~m dful d~n h~ qua 
16n nh~t va d~ nh?n thAy nh~t la nang cao 
hang rao each bi~t giua nguai dan v&i quysn 
ti€p c~ thu6c. M(>t s6 nucrc dang phat tri~n 
da bay to mbi quan ng~i 16n cua hQ rfulg vi~c 
thµc hi~n ch8 dQ s6 hiiu tri tu~ (SHTT) m~ 
c6 th€ ' "imh hu<Yng tJin eek nJ htc cai thi?n 

sue khoe e9ng a6ng" va cac bing sang ch€ 

v~ thubc va phuong phap di~u tri "co thi 
can tr& eek chinh phu nJ l71e ai giai quyit 

eac win ad chinh sach khdn ccip trong vi?c 
. ttip ct;ln vm chtim soc y ti hf!P Ii, tu a6 eung 
gay kh6 di cho cac ehuong trinh y d c6ng 

e9ng". (l
4

) f)i~u nay hoan toan c6 th~ Ii giai 

auqc bcri ctu&i goc do cua bao ho quySn 
SHTI, cac cong ti duqc vcri tu each la chu 

(14). WHO, The World Health Report - Health Systems 
Financing:- 'rhe Path to Univers~l Coverage 2010, 
Geneva, 2010, tr. 23. 
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so hiiu sang ch€ c6 quy~n ngan dm nguoi 
khac su d1,lng sang ch8; san xu~t duqc ph§m 
theo sang ch~ va ban vm gia cao nhAm thu 
hfii chi phi d~u tu nghien cl'.ru, phat tri€n. 
Tuy nhien, duoi g6c d(> cua nguoi b~nh, d~c 
bi~t la nhung nguoi bi cac b¢nh hi8m 
ngheo, phai dieu tri trong thoi gian dai nhu 
HIV/AIDS, ung thu ... gia thu6c cao anh 
hu6ng tf\Ic ti~p d€n k.ha nang ti~p c~n cac 
lo~ duqc phcim cua hQ, tir d6, can tr6 qua 
trinh chua b~nh cua hQ, khi~n tinh m~mg cua 

hQ c6 th~ bi de dQa. N6i each khac, gia thubc 
cao t.;;to ra sv phan bi~t d6i xu trong vi~c ti€p 

c~ <luge phcim giua nguai giau va ngum 
ngheo, d~c bi~t la nhiSu qu6c gia thu nh~p 
trung binh va thu nh~p thAp a chau A, chau 
Phi va chau My La tinh.cts> Ngoai ra, n8u 

phru chi tra m9t s6 ti~n Ion cho thu6c chua 

b~nh trong thoi gian dru c6 th~ d§y b~nh 
nhan va gia din~ cua hQ vao tinh tr~ng d6i 
rrgheo.c 16

> M6i nam c6 k.hoang 150 tri~u 
nguai b! lao dao vs tai chinh va l 00 tri~u 
nguai mi vao. canh d6i ngheo vi chi phi 
kham chua b~nh.(I?) 

Mf>i quan h~ va S\I anh hu6ng tieu cµc 
gifra. vi~c cung dp ch~ dQ bao hQ quy8n 
SHTI dbi v6i. sang ch~ duqc phfun va vi~c 
ti~p c~ thu6c dS bao v~ sue khoe c<)ng dang 

(15). WHO, Tai li¢u thu&ng nien, Sire khoe va quyJn 
con nguc7i, http://www.wpro.who.int/vietnam/topics/ 
human_rights/human_rights_health_factsheet_2013 _ 
fin~l_ vn_ v2.pdf, truy c~p 0210412019. 
(16). WHO, Th,e 1forld Heall~ Report - Health Systems 
Financing: The Path lo Universal Coverage 2010. 
Geneva, 2010, tr. 5. 
( 17). WHO, Tai li¢u thu<Jng nien, Sfrc kh6e va quy€n 
con nguoi, http://www. wpro. who.int/vietnam/topics/ 
human _rights/human _rights ..:.health_ factsheet_ 2013 _ 
final_vn_v2.pdf, truy c?p 04/5/2019. 

95 



NG/I/EN c(JV - TRAO DOI 

n6i tren la thµc t~ khong th€ phu nh~. Tuy 

nhien, cilng cfui phai nhin nh~ dugc y nghia 

va ban ch§t sau xa cua h~ thbng b~g dQc 

quy~n sang ch~ dbi v6i mQi sang ~o tren th~ 
gi6i, trong d6 CO cac Sang t~O trong linh Vl,IC 

duqc phb. T6ng thbng My Abraham 

Lincoln, dbng thCri cilng la m{>t nha sang ch~ 
da duqc dp van b~g d()c quy~n sang ch~ ~i 
Hoa Ky da rung phat bi~u mQt each nit don 

gian va hinh 3n.h r&ig "H~ th6ng bdng il(k 
quy€n sang chi a6 them ddu l(li ich vao ng9n 
/U:a thien tai " .(IS) Sµ hgp Ii cua b~g d<)c 

quy~n sang ch~ la kich thich phat tri~n kinh 

t~. cong ngh~ va thuc d~y c~ tranh thong 

qua vi~c ~o ra d{>ng l\JC v~ tai chinh cho 

hoc;it d¢ng sang ch~. Bao h() sang ch~ tru6c 

hSt la bao v~ quy~n lqi cho tac gia va chu s6 

hilu sang ch~ d6. Vi~c bao hQ sang ch~ trong 

m¢t khoang thcri gian nhAt dinh trao cho chu 

scr hilu sang ch~ nb d9c quy~n sir d\lllg c6 

th~ khai thac gia ttj CUa sang ch~ d~ bu dllp 

cho nhfmg phi t6n ma hQ phru gcinh ch!u 

trong qua trlnh nghien c(ru va phat tri~n sang 

ch~ (thai gian, tai chinh, lao d¢ng ... ). Chinh 

cac lQ"i nhu~ thu dUQ'C ttr cac quy~n OQC 

quy~n nay khuy~n khich hoc;it d(mg. nghien 

ct:ru va phat tri~n (R&D) cac San phb va 

quy trlnh mm trong linh V\IC dUQ'C phfun, CO 

gia tr! l6n trong phong, chua b~nh cho con 

nguCri. f)~c bi~t dbi v6i nganh cong ngbi~p 
duqc phfun, thCri gian nghien c(ru lau, chi phi 

l6n, thCri gian thu nghi~m thubc tru6c khi 
duqc dua ra thi truang chinh thuc d~ khai 

thac kha dai, kha nang sao chep cong ngh~ 

( 18). Kam ii Idris, Sil hiru tr[ tuf - M9t c6ng C{l tide l¥C 
ai phdt triin kinh ti, T6 chuc SHTT the gioi, tr. 6. 
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16n, do d6 vi~c nghien c(ru d~ tlm ra cac loc;ii 

thubc m&i r~t t6n kem v~ tai chinh va thCri 

gian, rui ro kinh tS cao. Vi v~y, sµ phat tri~n 
cua nganh cong nghi~p duqc phfun pht;t 

thUQC nhi~u vao h~ thfing bing dQC quy~n 
sang ch~ Va n6 duqc coi nhu la cong C\l 

khuyan khich vi~ nghien cthl, phat tri~n cac 

loc;ii duqc phfun mm. Phap lu~t v~ SHTT vi 

th~ khong chi c6 m\lc dich duy nhAt la thuc 

d~y lqi ich ca nhan cua nguCri phat minh, 

sang tl;lO ma nhihn m\lC dich cufii Cung la 

thuc d~y S\I phat tri~n cua khoa hQC cong 

ngM nhan loc;ii n6i chung; giup tim ra cac 

loc;ii thubc m6i ngay cang t6t hon d~ ph\lc V\l 

nhu c~u sue kh6e c{>ng d6ng. Dbi v6i qubc 

gia, khi th\Ic thi d~y du cac cam k~t qu6c t~ 

v~ bao h¢ quy~n SHTT, trong d6 c6 vAn dS 

bao h<} sang che duqc phb se giup khuy~n 
khich va thuc a!y phat tri€n ctAu tu, chuy~n 
giao cong ngh~ cho qu6c gia. Thong qua con 

duang nay ma cac qubc gia, d~c bi~t la cac 

qubc gia dang phat tri~n. kem phat tri~n se 

c6 ca hQi nhanh ch6ng ti~p c~ v6i cong 

ngM tien ti~n d~ th\Ic hi~n cong nghi~p hoa, 

hi~n d1;1i hoa d§t nu6c. 

2. Phap lu't qu6c t~ va phap lu~t Vi~t 
Nam hi~n hanh v~ bao hq quyin sO' hfru 

tri tu~ dai v6i sang ch~ d11qc phftm 

2.1. Bao h9 quyJn sa him tri tu~ a6i v6i 

sang chi dU(JC pMm theo phap /uqt qu6c fi 
Xuyen su6t trong m9i cu¢c dam phan 

qu6c t~ lien quan den vfui dS v~ bao h(> quy~n 
SHTT d6i v6i sang ch~ duqc phfun (SCDP), 

c6 th€ thAy ring tr9ng tam chinh la S\J dam 

phan va thoa hi~p gifra yeu cdu nang cao muc 

d9 Mo h(> va quy~n ctia chu s& hilu sang ch~ 
<luge phfun va mong mubn bao v~ t6t han sue 
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ng cao muc 
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~so 7/2019 

kh6e c(mg d6ng qua vi~c duy tri kha nang 

ti~p c~ thu6c cua cong ch(Jng v6i <luge phfun 

co gia hgp Ii. 

La DVQT d~u tien vs bao ho quy~n so 

hfru cong nghi~p 6 ph~m vi the gi6i, Cong 

u6c Paris nam 1883 v~ bao h{> quy~n s6 hfru 

cong nghi~p la ca so phap Ii quan trQng cho 

cong dan cac qu6c gia thanh vien ti~n hanh 

cac ho:;it d9ng v€ bao h9 quy8n SHTT cua 

minh f?i cac qu6c gia khac CUng la thanb 

vien. Cong u&c Paris yeu cAu cac qu6c gia 

thanh vien c6 nghla V\l cung dp ch~ d<) bao 

h9 d6i v&i cac d6i tugng la sang ch~ trong tit 
ca cac linh V\IC khoa hQC cong ngh~. Phai 

d~n nhiing vong dam phan cu6i cling va ban 

thao cu6i cting thi cac qu6c gia tham gia 

dam phan Cong u&c Paris rn6i di d~n th6ng 

nhAt dugc vi~c dua ra quy dinh linh ho?t , 

danh cho cac qu6c gia trong vi~c cung dp 
ch~ d9 bao hQ cac d6i tm;mg SHTT c6 anh 
hu6ng l&n den lgi ich c<)ng dbng (trong d6 

khong th~ khong k& d~n SCDP) chinh la di8u 

khoan v6 b~t bm)c chuyen giao quy8n sl'r 

cti,mg s~g che.< 19
) f)ay la di6u khoan linh 

ho~t ma cac quf>c gia, nhftt la nh6m cac qu6c 

gia dang phat trian, trong d6 c6 Vi~t Nam, 

mu6n $1 dl)11g t6i da vi n6 la ca s6 d~ h?n 

ch€ phcin nao d()c quy€n cua chu so hiiu 

b~ng sang ch6 trong vi~c Slr dµng cac San 

phfun c6 d6i tuqng SHTT, d~c bi~t la nhling 

d6i tugng lien q uan dSn lgi fch cua d:;ii b<) 

ph~n dan chung, thi€t th\Ic v6i nhu c~u 

phong va chua b~nh cua ngucri dan. 

(19). Di~u SA Cong u6c Paris v~ bao hQ quy~n s& 
hfru cong · nghi~p, http://www.wipo.int/treaties/en/ 
text.jsp?file _id=<2885 l 4, truy c~p 16/4/2019. 
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D€n Hi~p dinh v8 cac khia qmh lien 

quan ct6n thuang m?i cua quy8n so huu tri 

tu~ narn 1995 (Hi~p d!nh TRIPS), cu<)c tranh 

Cai Xung quanh sang che trong Jinh VIJC 

dugc phfun l?j dugc quan tam nhi~u hon va 

duqc d~y Jen rnuc cang thing hon khi nhfrng 
tieu chu.An doi hoi d?t ra C\1 th8 hon, c6 

nhling quy dinh rieng d~c thu danh cho 

nh6m d6i tugng nay. Di~u 27 Hi~p djnh 

TRIPS quy dinh dt ro r~ng cac qu6c gia c6 

nghia vµ cung cftp ch€ d9 bao h<) quy~n 
SHTT cho sang ch~ trong mQi linh V\{C khoa 

h9c cong ngh~, vi th€ khong lo?i trir cac dbi 

tugng la Sang ch€ trong linh VIJC dugc ph~m. 
v &i vi~c quy dinh cac qu6c gia phai bao h9 

sang ch~ trong IDQi linh V\IC Cong ngh~ khi 

n6 dap (mg duqc cac tieu chu!n chung, Hi~p 

djnh TRIPS da giai quy€t duqc vftn c!~ gay 

nhi8u tranh cai nhftt trong qua trinh dam 

phan v~ phC;im vi bao h9 ct6i v6i sang che. 

Quy dinh nay duqc xem la m9t trong nhung 

sµ nhm;mg b<) chi1 y6u cua nhfrng nu&c dang 

phat tri~n va la thanh cong cua cac nu&c 

phat trien, d~c bi~t la My trong qua trinh 

dam phan Hi~p dinh TRIPS bcri le t?i thai 

di~m b~t d~u Vong darn phan Urugoay, cac 

nu&c tham gia dam phan da khong d~t vftn 

d6 v~ ma r9ng ph?ffi vi c§p b~ng sang ch€, 

d~c bi~t la d6i v&i <luge phfun va d6 u6ng 

c6 n6ng d9 rn~nh. 
Qua trinh thvc thi cac cam ket cua Hi~p 

dinh TRIPS gay ra khong it h~ luY. va kh6 

khan cho cac qu&c gia, d~c bi~t la v&i cac 

qu6c gia dang phat tri~n va kem phat tri~n. 
Di~u nay da dful d~n sµ ra dai cua Tuyen b6 

Doha v~ Hi~p djnh TRIPS va SlrC khoe c(mg 

d6ng vao thang 11/2001. Tuyen b6 nay C\l 
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thS hoa cac quy dinh cua Hi~p dinh TRIPS 
trong vi~c kh~ng dinh cac qu6c gia c6 quy€n 

chu quy~n su d~ng cac bi~n phap d~ bao 
dam v~ d~ sue khoe c9ng d6ng nhu c~p 
phep chuySn giao quySn SU d\lllg sang ch€ 

b~t bw)c, nh~p khAu song song. Tuyen b6 
nay con cho phep cac qu6c gia kem phat 
triin keo dai thoi gian tu ch6i dp bfutg d(k 

quy€n cho CclC sang ch~ trong linh V\fC duqc 
ph~m d~n nam 2016.(20

> Tuyen b6 nay duqc 

xem la thanh cong bu&c d~u cua cac qu6c 
gia dang phat triSn vi n6 dua ra nhfrng hu&ng 

dfui ro rang cho d~ cac qu6c gia c6 quy~t 
dinh cua rieng minh nhfun thµc hi~n cac 

chinh sach lien quan d~n SUC kh6e CQng 

d6ng, h?n ch~ nhfrng tac d9ng tieu cµc cua 
M th6ng c~p bAng sang ch@ d6i v6i kinh t~, 
xa h()i cua qu6c gia. 

Sau Hi~p dinh TRIPS, c6 le khong c6 

BUQT nao c6 sue n6ng va Ian toa m~ me 
tren th@ gi&i nhu Hi~p dinh d6i tac xuyen Thai 

Binh Duong (Trans-Pacific Partnership 
Agreement~ vi~t cit la TPP) m~c du s6 luqng 

cac qu6c gia thanh vien chi la 12. Sau ch~g 
ducmg dai hon 5 narn dam phan, cac qu6c gia 

cu6i cilng da cilng ng6i I~ v&i nhau va ki k~t 
thoa th\$1 TPP ~ New Zealand vao ngay 

04/02/2016. Hi~p dinh nay duqc xem nhu hi~p 
djnh thuong m~ tv do th@ h~ thu 2 v6i m~c 
tieu thi€t l~p m~t bfutg t\1' do chung cho cac 
nu&c khu· V\fC chau A -Thai Binh Duong. TPP 
bao phti khoang 40% n~n kinh t@ toan du va 

se ~o ra m()t kh6i kinh t€ Thai Binh Duong 

mm, v6i CclC raO Can thucmg m?i dUQ'C h? th~p 

(20). Doha Declaration on The TRIPS Agreeement 
and Public Health https://www.wto.org/english/res_ 
e/booksp _ e/ddec _ e.pdf, truy c~p 16/4/2019. 
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d6i v6i h~u h@t cac m~t hang, tlr tN bo, cac san 
ph~ ru sua t6i hang may m~c cilng nhu cac 
tieu chuAn va quy cic mm v~ ctAu tu, moi 

truang va vi~c lam.<21
> Duqc ph~ la linh V\fC 

luon n6ng va gay tranh cai ding thkg nhfrt 

trong su6t qua trinh dam phan, Hi~p d!nh TPP 
cu6i cilng da dua ra khung tieu chufui bao h9 
quy~n SHIT 6 muc d() cao va toan di~n, 

nhfrng di~m h?n ch~ trong cac BUQT v~ 
SHIT tru6c d6 t6n 41.i d6i v6i linh vµc duqc 

ph~ thi d~n Hi~p dinh TPP da duqc giai 
I. >- b' quyet ve ca an. 

Tuy nhien, sau khi nh~ chuc T6ng 

th6ng My vao dAu narn 2017' Ong Donald 

Trump da ra tuyen b6 quy~t dinh rut lui kh6i 
TPP, di~u na,- dfui d€n h~ qua TPP khong th~ 
duqc thong qua. Ben l~ H()i nghj thugng 

dinh APEC duqc tf> cht'rc 4ti Da Nfuig, Vi~t 
Nam vao thang 11/2017, cac b('> tru6ng da t6 

chuc h9p HC)i ngh! b(> tru6ng TPP vS vi~c 
thao lu~n s6m nh~m dua TPP vao .thi,rc thi 
trong b6i canh tinh hinh m6i. Tren ca s& cac 

cac dam phan, cac b(> tru6ng cua 11 qu6c gia 

con l~i cua TPP da th€ hi~n S\f kien tri theo 

du6i con duang cua minh b~g vi~c th6ng 

nh!t thong qua Hi~p djnh d6i tac toan di~n 
va ti€n b9 xuyen Thai Binh Duang (CPTPP). 

So v6i TPP, CPTPP t?ID hoan tht,rc thi 20 

di~u khoan t?i m(>t lo~t di~u, chu y~u la cac 
diSu khoan lien quan d~n SHIT. C\l thS hem, 
cac di€u khoan lien quan d€n lo~i d6i tuqng 

nh?Y cam la SCDP h~u h~t d8u bi t?ID hoan 
thl,fc thi,<22> bao gbm di6u khoan v8 di6u 

(21). PhOng thuong m~i va cong nghi~p Vi~t Nam, 
Hi?p ajnh TPP va Hi?p ajnh CPTPP, http://www. 
trungtamwto.vn/chuyen-de/tpp, truy c~p 151412019. 
(22). Hi~p dinh d6i tac toan di~n xuyen Thai Binh 
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chinh thoi h~ cap bAng sang ch€ do Sl)' 

ch~ tr~ ctia ca quan dp bing sang ch~. 
di~u chinh thai h~ cua b~g sang ch8 do bi 

ch~m tr€ trong qua trinh dp phep luu hanh 

duqc ph~m, bao h<) du li~u thti nghi~m bi 

m~t va cac du li~u khac ... Nguyen nhan nay 

xu~t phat & ch6 nhfrng di~u khoan nay tren 

day dSu do My dS ra va cac qu6c gia khac 

(trong d6 c6 Vi~t Nam) da phai nhm;mg b9 

d~ d?t duqc thoa thu~ chung. Nay khi My 
rut kh6i TPP, 11 qu6c gia thanh vien con l?i 

vm mµc tieu xay d\fllg m(>t hi~p djnh toan 

di~n va CO tieu chufui cao tren CCY SO can 

bfuig lqi ich CUa cac thanh vien CO tinh d~n 
trinh d9 phat tri~n cua cac nu6c, duy tri m<)t 

TPP vm chAt luqng cao, mang tinh toan di~n 

tren tM ca cac linh vi,rc chu khong chi v~ m& 

cua thi truemg, thuong m?i kinh t€ ... Tren 

tinh thfui chung d6, v6i nhfrng di8u khoan 

t<;im hoan, CPTPP thµc S\I la m<)t bu&c ti€n 

d9t pha trong h()i nh~p kinh t€, la ni8m hi 

v<.mg m6i cho cac qu6c gia thanh vien, d~c 
bi~t ct6i v6i Vi~t Nam. 

2.2. Bao h<} sang chi dU<JC phdm theo 

phap /u(jt Vi¢t Nam 

SCDP luon la d6i tuqng duqc bao h9 t?i 

Vi~t Nam. Theo :E>i€u 59 Lu~t SHIT, duqc 

phfun va quy trinh san xu~t duqc phfun dugc 

bao h9 t?i Vi~t Nam vi khong thu9c danh 

mµc cac d6i tuqng bi lo?i trl:r khong duqc 

bao h9 vm danh nghia la sang ch€. Phap lu~t 
Vi~t Nam hi~n hanh khong c6 quy d!nh tn,rc 

ti~p nao d!nh nghia v€ sang ch~ dugc phfun. 

Dµa tren cac guy dinh cua nhfrng van ban 

Duong, Y\1 pMp ch~, B¢ cong thuong (bien djch), 
http://www. trungtamwto. vn/sites/default/filc.s/00 _loi_ 
mo_dau_-_vie.pdf, truy c~p 12/4/2019. 
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phap l~t SHIT va cac van ban lien quan 

d~n chuyen nganh duqc (Lu~t duqc nam 

2005 va cac van ban hu&ng dful thi hanh) d~ 

xac d!nh nh6m d6i tuqng la sang ch€ trong 

lrnh Vl,l'C duqc ph~m. Qua cl6 CO th~ rut ra 

r~ng: sang ch~ duqc ph~m la cac d6i tugng 

c6 th8 duqc cdp b~ng d(>c quy~n sang ch~ 
bao g6m san phfun hay quy trinh duqc (mg 

dµng d~ giai quy€t cac vfui a€ trong linh VIJC 

SUC khoe CQng afing. 

C6 th~ chia cac SCDP thanh hai nh6m 

chinh la san phfun va quy trinh, trong d6: 

- San phfun bao g6m cac hqp ch~t hoa 

hQc ( dling d8 lam thu6c ), d~g m6i cua m<?t 

hgp ch!t da bi~t (d6ng phan, mu6i, chiit da 

hinh . . . ), t6 hgp (h6n hgp) cua cac san phfun 

hay ho?t ch§t da bi~t, d~g d~c bi~t cua duqc 

phfun ( duqc phfun giai ph6ng c6 ki8m soat, 

duqc phfun giai ph6ng keo dai), dich chi~t. .. 
- Quy trinh (phucmg phap ): quy trinh 

di~u ch€ hgp ch§t hoa hQc, quy trinh bao 

ch€ duqc phgm, quy trinh chi~t ho?t ch~t tu 

duqc li~u ... 

:E>i€u ki~n d8 duqc bao h('> t?i Vi~t Nam 

d6i v&i SCDP cling tuang tµ nhu cac sang 

ch€ trong cac linh vµc khac. Cµ th8, m('>t 

SCDP se duqc bao h(> du6i hinh thuc dp 

bkg d<)c quy€n sang ch~ n€u dap ting duqc 

di~u k.i~n v€ tinh m6i tren ph?m vi th€ gi6i, 

trinh dQ sang {?o va kha nang ap dµng cong 

nghi~p theo quy dinh t~ :E>i8u 58 Lu~t SHTT. 

Thm h?n bao hQ d6i v6i sang ch~ duqc 

phfun theo quy djnh hi~n hanh cua phap lu~t 
Vi~t Nam lo?i d6i tuqng nay duqc bao h9 

nhu sang ch~ trong cac linh Vl,!C khoa hQC 

cong ngh~ khac, do Ia 20 nam tinh tu ngay 

n<)p don xin dp bkg d(>c quy~n. 
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Quy€n Va nghia V\l CUa chu SO hfru brmg 
d<)c quy€n sang ch~: Thu nhdt, chu scr hfru 
SCDP da duqc dp van bimg bao h9 c6 d{>c 
quy€n sir d\lng, cho phep ngum khac sir 
di,mg sang ch~ thUQC scr hfru cua minh. Vi~c 
su d\lilg, dua ct6i tu<;Yng SHCN vao khai thac 
d~ thu dugc cac lgi ich tir chung mang l~ c6 
thS duqc xem nhu m()t trong nhfrng quy~n 
nang quan tr<;mg nh~t cua chu s6 hfru d6i v6i 
d6i tm;mg SHCN; thu hai, chu s6 hfru SCDP 
c6 quy~n ngan cfun nguai khac su d\lng d6i 
tm;mg thu()c s6 hfru cua minh; thu ba, chu s6 
hilu bimg d()c quy~n SCDP c6 quy~n dinh 
do~t d6i tu<;Yng thuQc s6 hfru cua minh. 

Ben qmh quy dinh v~ cac quy€n ma chu 
s6 huu bimg d9c quy€n SCDP dugc hu6ng, 
phap lu~t cling quy dinh nhung nghfa V\l ma 
chu thS nay phai tuan thu. Thu nhdt, chu s& 
hfru bing d<)c quy€n SCDP c6 nghla V\l ton 
tr9ng quy dinh v~ gi6i h~n quy~n cua chu so 
huu b~ng d()c quy€n sang ch~. Phap lu~t quy 
dinh m()t s6 trucmg hgp ngo~i I~ ma cac chu 
thS khac c6 th~ su dt;mg ho~c khai thac 
SCDP da dugc bao h9 ma khong dn sµ 
d6ng y cua chu s& hfru sang ch~ ho~c nguoi 
duqc chuy8n giao quy8n SU d\lllg sang ch~ 
theo hqp d6ng chuy~n giao quy€n sir d\lllg 
sang 'che d()c quy~n ma khong bi xem la vi 
ph~ phap Iu~t;<23 > thu hai, phap lu~t Vi~t 
Nam c6 quy djnh v~ cac nghia V\l khac cua 
chu sa bihl b~ng d9c quy~n SCDP: chti scr 
hfru phai c6 nghia vµ SU d\lng sang che da 
duqc bao h<) d6; chu so hfru sang ch€ con c6 
nghla V\l cho phep SU d1,U1g sang ch€ CO" ban 
nh~m sir d\lng sang ch~ ph\1 thu¢c. 

(23). Khoan 2 Di€u 125 Lu~ SHIT nrun 2005, sua d6i 
bb sung nam 2009. 
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Ben c~nh nhfrng quy djnh chung vb 
quy€n va nghia V\l cua chu s6 hfru b~ng sang 
ch~, quy dinh v~ gi&i h~n quySn cua chu s& 
hfru chinh la nhilng quy djnh d~c thu nh~t 
danh rieng cho nh6m sang ch6 trong linh vµc 
duqc phfun duc;rc phap lu~t ghi nh~n, Cµ th~: 

- V~n d€ b~t bu()c chuy~n giao quy€n sfr 
d~ng sang ch€: phap lu~t Vi~t Nam quy djnh 
rAt ro v~ cac truang hqp quy~n SU d\lllg sang 
ch~ dugc chuy~n giao cho t6 chi.'.rc, ca nhan 
khac SU d\lfig theo quy~t dinh Cua CO" quan 
nha nu6c c6 thfun quySn ma khong cful c6 sµ 
d6ng y cua chu s6 hfru sang ch6 ho~c ngum 
dugc chuy~n giao quy~n sti dµng sang ch6, 
trong d6 bao g6m tru0ng hgp Slr d\lllg sang 
ch~ nhfun m\lC dich cong c(mg, phi thucmg 
m~i, ph\lc V\l qu6c phong, an ninh, phong 
b~nh chua b~nh, dinh duoog cho nhan dan 
va dap 1'.mg cac nhu du dp tlll~t khac cua xa 
h(>i.c24

) C6 thS thAy, v61 dbi tuqng la sang ch~ 
duqc phk, c6 anh huang t&n ctsn lqi ich 

c9ng d6ng, C\l th~ la v~n d€ vs phong b~nh 
chfra b~nh, quy~n cua chu so hfru bfuig sang 
ch6 se khong th~ vugt !en tren ]qi ich cua 
c(mg ct6ng ma phai hai hoa, th~ chi phai ru 
b6 quySn lgi ca nhan d@ phµc V\l cho lgi ich 
ctia c<)ng d6ng, xa h()i n6i chung. Thong qua 
cac quy d}nh C\l th~, b~t bUQC chuy~n giao 
quy~n su dl)Ilg sang ch~ duqc danh gia la 
bi~n phap dung hoa lc;ri ich t6t nhAt gifra chl'.1 
SO hfru quybn va lQ'i ich CQng d6ng. 

- V~ a€ nh~p k.h~u song song: Nh~p 
khdu song song la vi~c nh~p khftu nhilng 
hang hoa chf nh hi~u (genuine goods) da 

(24). Cac di€u 145, 146, 147 Lu~t SHIT nlim 2005, 
sua d6i, bi°> sung nlim 2009. 
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dugc chinh 
chu th~ kh~ 
v6i sµ d5ng 
hanh chU ti 

song song d 
hgp phap. 1 
huu cong n 

khac thµc : 
khai thac c( 

ra thi trucm1 
each hqp p 
chinh chu s 
phep cua c 
truemg nu6 
ct!nh, giam 
truong nQi 
dµng vi tri 
ph'1m nu6c 
dinh s6 lS 
song song 
nguoi, sau 
Quy€t dinJ 
110/2005/( 
phe duy~t 
qu6c gia p 

b~nh cho r 
B6i vc 

ph~ va l 
SHTI cfa 

hanh vi xa 
d6i tuqng 

(25). Di~u I 
nam 2009. 
(26). Nguy~ 
huu tri M 
thUQC hi~p ~ 
hQcvac6ng 
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h chung ve 
iu bfuig sang 
n cua chu sa 
ct~c thU nhAt 
·ong linh vµc 
h~n, C\l th€: 
iao quyen sfr 
'am quy dinh 
;u d\lilg sang 
;rue, ca nhan 
CUa CO quan 
1ng cful c6 SlJ 

~ ho~c nguai 
1g sang ch~, 

ir d\lilg sang 
. phi thucmg 
runh, phong 
10 nhan dan 
khac cua xa 

5 la sang ch~ 
d~n lqi ich 

phong b~nh 
u bfuig sang 
lqi ich cua 

1 chi phai tir 
,i cho lqi ich 
.. ThOng qua 
:huy~n giao 
danh gia la 
nAt giua chu 
1g. 

song: NMp 
kh~u nhfrng 

goods) eta 

IT nllm 2005, 
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duqc chinh chu s6 hfru quy€n SHTT ho~c 
chu ~~ khac dua ra thj truemg nu6c ngoai 
v&i S\I d6ng y cua chu so hliu. Phap Iu~t hi~n 
hanh chu tr9ng d8n chinh sach nh~p kh~u 
song song duqc phAm va coi day Ia ho~t d(>ng 
hgp phap. Theo d6, chu so hfru a6i tuqng s6 
hiiu c6ng nghi~p khong c6 quy~n cAm ngum 
khac thµc hi~n vi~c luu thong, nh~p khftu, 
khai thac Cong dµng CUa san phfun duqc dua 
ra thi tnr<mg, k~ ca thj tru<mg nu6c ngoai mot 
each hgp phap, tri.r sari ph~m khong phai do 
chinh chu s6 hOu nhan hi~u ho~c nguai duqc 
phep cua chu s6 huu nhan hi~u dua ra thi 
truang nu6c ngoru.<25

) Nam 2004, nh~m bn 
d!nh, giam tinh tr~ng "s6t" thu6c tren thi 
tru<mg n()i dja va ngan ch~ tinh tr:;ing l~m 
dµng vi tri doc quy8n cua mQt s6 hang duqc 
ph~m nu&c ngoai, B() y t~ da ban hfuih Quy~t 
djnh sf> 1906/2004/QD-BYT v€ nh~p kh~u 
song song thu6c phong va chua b~nh. cho 
nguai, sau d6 dugc khkg ditili l~i trong 
Quy~t dinh cua Thu tu6ng Chf nh Phu s6 
110/2005/QE>-ITg ngay 16/5/2005 v~ vi~c 
phe duy~t "K6 ho~ch dµ tru luu thong thu6c 
quf>c gia ph\lC V1,l cong tac phong b~nh, chfra 
b~nh cho nhan dan". <26> 

E>6i v6i vi~c xac dinh cac hfuih vi xam 
ph:;im va bi~n phap thµc thi, phap lu~t vs 
_SHTT cua Vi~t Nam khong c6 quy djnh 
hanh vi xam ph:;im quy8n SHIT d5i v6i rung 
dfii tuqng SO hfru cong nghi~p C\l th~ ma CaC 

(25). Di~u 125 Lu~t SHTT nam 2005, stia dOi bd sung 
nam2009. 
(26). Nguy~n Nhu Quynh, "Phap lu~t v~ h~t quy€n sa 
hihl tri tu~. va nh~p kh~u song song o m(>t s6 nu6c 
thu(>c hi~p h(>i cac nu6c Dong Nam A"; T<,lp chi khoa 
h9c va c6ng ngh¢ Vi¢t Nam, s6 21/2013. 
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hfuih vi xam ph:;im quybn ct6i v6i sang ch~ 
bao g6m ca cac SCDP se duqc xac djnh dl,l'a 
tren d~u hi~u chung (hanh vi xam ph!,lm 
quySn d6i v&i cac d6i tuqng s6 hfru c6ng 
nghi~p co tinh m6i g6m sang chS, ki€u dang 
c6ng nghi~p, thi€t k€ b6 tri m~ch ti ch hgp) 
~i E>i8u 126 Lu~t SHIT. Cac hfuih vi bj xem 
la xam ph~m quySn SHTT dbi v&i SCDP 
bao gbm hai d~g CC'J ban la l) Sir dµng sang 
ch6 lien quan d~n duqc phk trong thoi h~n 
hi~u h,rc cua van bkg bao h9 ma khong 
duqc phep cua chu sa hfru; 2) Su d\lng sang 
chk ma khong tra tiSn d~n bu theo quy dinh 
v~ quy~n t:;im thai a6i v6i sang ch€. 

Tren ca so xac dinh nhfrng hanh vi bi 
xem la xam ph:;im quy€n SHTT d6i v&i 
SCDP, phap lu~t Vi~t Nam da xay dµng h~ 
th6ng bi~n phap th\l'c thi nh~m bao v~ quy~n 
cua chu s6 hiiu, ch6ng lc:ti nhfrng hanh vi 
xam ph:;im cua cac chu th~ khac khi sang ch~ 
dang trong thO'i hiµi bao h<? bao g6m: bi~n 
phap dan S\I, bi~n phap hanh chinh, bi~n 
phap t:;im thCri, bi~n phap ki~m soat bien 
gi6i ... Ben c<;mh d6, phap l~t con ghi nh~n 
them m(>t bi~n phap nua la bi~n phap tµ bao 
v~: bi~n phap nay dugc quy dinh xuAt phat 
tu nguyen t~c ton tr9ng, bao v~ quy~n dan sv 
cua phap lu~t Vi~t Nam, dugc ghi nh~n t~i 
Bi~u 19 BLDS va duqc C\l th~ hoa t:;ii E>i~u 
198 Lu~t SHTT, theo d6, chu th~ bi xam 
ph:;im quySn SHIT duqc ap d\mg nhfrng 
bi~n phap nhAt djnh d€ bao v~ quy~n cua 
minh. Cac bi~n phap ma chu th~ bi xam 
ph?m quy€n so huu c6 th~ l\l'a ch9n ~~ ap 
dµng la: ngi:in ngua hanh vi xam ph!,lm 
quy~n SHTT; yeu du t6 cht'.rc, ca nhan c6 
hanh vi xam ph~m phai ch~m dut hanh vi 
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xam ph~m; bUQC ngmn CO hanh Vl Xam 

ph~m phai xin 16i, cai chinh cong khai; yeu 
du cac CO quan nha UUOC CO thkl quy~n, 
trong d6 c6 tea an va tr9ng tai bao v~ quy~n 
lgi ich hqp phap cua minh. 

3. Can bing gifra vi~c bao hq quy~n sO' 

hfru tri tu~ dBi v6i sang ch~ dtrQ'C phim va 

V~ll d~ StlC khoe CQllg dang - giai phap C\I 

th~ cho Vi~t Nam 

Khong chi rieng SCDP ma v&i cac d6i 
tuQ"Ilg sang t~o SHTT n6i chung, vi~c xay 

dl,11lg ch~ d(> bao h<) quy~n SHTT va muc de) 

xay dµng luon t6n ~ nhi~u quan di~m tranh 

lu?n trai chi~u. C6 quan di€m cho ring vi~c 
bao he) quy~n SHTT di nguqc lljli v&i lqi ich 

cua dong dao xa h<)i duqc ti~p c~ nhfrng 

ti~n b(> khoa h9c, h~ chS vi~c ti~p c~ 
nhfrng thanh t\IU khoa hQC m6i tu cac qu6c 

gia phat tri€n CUa cac quf>c gia dang phat 

trien. C6 quan diem hoan toan nguqc lljli cho 

r~ng vi~c bao hQ la dn thiSt cho vi~c thuc 

dgy tim kiSm va phat trien nhfrng thfmh tt.ru 
khoa h<;>c m&i, thuc dAy cac qu6c gia phat 

tri~n CO CO SO Va S\l' dam bao d~ chuy~n giao, 

b<)c 19 cong nghe cho nhilng qu6c gia dang 

phat trien. D6i v6i m<)t qu6c gia dang phat 
tri~n nhu Vi~t Nam, lam th~ nao d~ can bing 

dugc lgi ich clia chu s& hfru b~g d{>c quy~n 
sang ch€ v6i lqi ich cua c<)ng d6ng trong 
vi~c dam bao cho nguai dan tiSp c~ thu6c 

thi€t ySu se la vfut d~ tr9ng tam nh~t ck 
dugc can nh~c dbi v&i vi~c xay d\l'flg va tlwc 

thi cac quy dinh cua phap lu~t v~ bao h9 

quy8n SHTT d6i v6i SCDP. Ben c~ d6, 

cilng dn phai co nhfrng chinh sach phu hgp 

lien quan d~n lo~i d6i tuqng nay ct€ thuc dfty 

S\I phat tri~n kinh t8 cua dAt nu6c ma a day 
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Cl) th~ la S\! phat tri~n cua nganh cong nghi~p 
duqc ph~ con dang non tre cua Vi~t Nam. 

Tu nhfrng ffil)C tieu chung va S\I c.in thi8t 
cua vi~c bao h{> SCDP d6, tren C(J so tham 

khao kinh nghi~m phap lu~t cua cac qu6c gia 

tren th~ gi&i va cac DVQT lien quan d8n 

vi~c bao h9 dbi tugng nay, bai vi~t d8 xu~t 
m(>t sb y ki8n cµ th~ nhim hoan thi~n cac 

quy dinh hi~n hanh cua phap lu~t Vi~t Nam. 

C\l th~: 
Thu nhdt, khoan 2 Di~u 125 Lua,t SHTT 

li~t ke cac truang hgp chu s& htru sang ch~ 
khong dugc phep ngan cfun nguai khac sir 

dt,ll1g sang ch8, trong d6 cho phep su dµng 

Sang ch8 "nhdm ph1/-C V1/- nhu CdU Ccl nhan 

hOi)C mlfC afch phi thuong mqf ho(lc nhdm 

m'l:'c dich tlanh gia, phan tich, nghien cuu, 

giang dqy, thu nghi?m, sim xudt thu ho(lc 

thu thqp thong tin ai th11c hi?n thu t11-c xin 

phep san xudt, nhqp khdu, hru hcmh san 

phdm ". Cach quy dinh nay mang tinh li~t 
ke, ccr h9c va khong th~ bao quat duqc 

nhfrng tinh hu6ng sir d\lilg SCDP tren thµc 

t8 dugc xem la chinh dang c6 th~ phat sinh. 

Quy dinh nhu va.y, vo hinh trung phap lu:~t 
Vi~t Nam da tµ ve vong tron gioi h~ cho 

minh. NSu co xay ra nhfrng tranh ch~p v~ 
quy~n su dt,ll1g dbi v&i SCDP tren th\l'c t8 

nhung l~i khong roi vao cac trucrng hgp 

dua ra a day thi se r~t kho cts phan dinh va 

giai quy8t m~c du vi~c st:r d\mg la chinh 
dang va khong lam t6n h?i dang k~ d~n 
quy~n cua chu s& hfru trong thai h?n bao 

h(>. Se la d6 dang xac dinh vi~c sfr dµng 
SCDP la co sv vi ph~m hay khong n6u quy 

dinh theo hu&ng dua ra 3 tieu chu~n af>i v&i 

cac hanh vi gi6i h~ quy~n cua chu so huu 
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b~g sang c 
TRIPS ma' 
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TRIPS 1995. 
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b~ng sang ch~ nhu quy dinh cua Hi~p dinh 

TRIPS ma Vi~t Nam la thanh vien la hanh 

vi d6 1) phai "c6 gi6i h?n''; 2) khong duqc 

"xung dot b~t hqp If v&i vi~c khai thac binh 

thuemg" cua sang chS; 3) khong ctuqc lam 

"t6n h?i mot each b~t hqp Ii t6i lgi ich hqp 

phap" cua chu s& hfru sang ch~ ciing nhu lqi 

ich hqp phap cua ben thu ba ... (27
> 

Ben c~h d6, trong nhfrng truemg hqp sti 

dµng sang ch~ khong c~n c6 sv d6ng y cua 

chu sa hfru sang ch~ ma vful khong bi coi la 

vi ph~ quy~n SHTT c6 bao g6m truemg 

hqp SU dµng sang ch~ cho m\IC dich nghien 

Clru. Tuy nhien, trucmg hqp ngo?i I~ nay 

chua thµc sµ thoa dang va ro rang, vi th~ 
tren thµc ts vi~c ap d1,lng khong d~ dang va 

chua c6 CO' so phap If vilng ch~c. cAn c6 quy 

dinh Cl,l th~ han k.hich l~ han nua vi~c su 

dµng v6i truemg hgp nay tru6c khi SCDP h~t 

thoi h~ bao he), nhAm t?o diSu ki~n thu?n 

lqi cho vi~c ti~p c~n s6In hem nhiing lo~i 
thu6c thiSt ySu ho{lc d~y m?fih vi~c sir dl,lllg 

nhiing san phfun thay thS tuang tv k~ ca khi 

sang ch8 chua h~t thcri h?n bao ho. 

Thie· hai, hi~n nay phap Iu?t Vi~t Nam 

chi m6i c6 nhiing quy dinh chung dAnh rieng 

cho vi~c xem xet va cdp bing d{)c quy~n d6i 

v&i sang ch~ n6i chung. Lien quan dSn nh6m 

SCDP chi m6i c6 m<)t quy d!nh v~ yeu du 

them dbi v6i hb so xin c~p van b~ng bao h(> 

v&i nh6m d6i tuqng nay. Tuy nhien, nhu da 

n6i a tren, v6i d~c thu la nh6m d6i tuqng c6 

Anh hu6ng d~n lqi fch ctia c(mg d6ng, vi v?y, 

phap lu~t cAn phai c6 them nhilng quy dinh 

(27). WTO, Di~u 3 I Hi~p dinh v~ cac kbfa c<;1nh lien 
quan den thucmg m<;ti cua quy€n so huu tri tu~ 
TRIPS 1995. 
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rieng va d~c thu· danh cho lo?i d6i tuqng nay 

nh~m dam bao can bing duqc lqi ich cua 

CQng dbng la hu6ng t6i m\lC dich thµc S\r va 

cu&i cimg cua h~ th6ng b~ng d(>c quy€n sang 

ch~ la vi m\lC dich cong CQng nhu nang cao 

tieu chu~ yeu c§u dp van bing bao ho, rut 
ngk theri gian bao ho d6i v6i nhilng lo?i 

duqc phfun d~c thu c6 Anh hu6ng l6n d~n 
cac lo~i b~nh mang tfnh xa h(>i ... 

M(>t vi d\l C\l th~ c6 th~ hoc ~P ti.r kinh 

nghi~m cua cac qu6c gia nhu An Do hay 

Brazill23
> la tang them nhilng di8u ki~n, yeu 

du cao hon d6i v&i vi~c dp van b~ng bao 

h(> d6i v6i nh6m SCDP; thu h~p ph~ vi bao 

hQ dbi v6i nh6m SCDP; trao quy€n cho 

nhilng chu thS thu ba dugc phan d6i vi~c dp 

bhg d(>c quy8n trong theri h~ nh~t dinh. 

Ban than yeu cftu nay ciing lam tang them 

trinh d(> ki thu~t thµc sµ cua cac doanh 

nghi~p san xudt duqc phfun trong nu6c d€ 

t~o ra duqc nhiing san phfun duqc phfun thvc 

S\I CO tf nh m6i va S\l' sang 410 SO VOi nhfrng 

sang ch~ tru6c d6. 

Thu ba, nen m& r9ng ph?m vi bao ho d6i 
v6i nh6m d6i tuqng duqc sti dµng theo chuc 

nang m6i nhu la giai phap hi~u qua cho vi~c 

nghien ciru va phat tri~n nganh cong nghi~p 
duqc phfun & qubc gia dang phat tri€n nhu 

Vi~t Nam. Vi~c nghien cln1 va phat tri~n 
thu6c m&i doi h6i tf>n kem r§t nhi~u th<ri 

gian va chi phi, nh~t la v6i qu6c gia dang 

(28). Frederick M. Abbott, Edward Ball Eminent 
Scholar, Professor of International Law, Florida State 
University, College of Law, WTO TRIPS Agreement 
and Its Implications for Access to Medicines in 
Developing Countries; page 105, https://papers.ssm. 
corn/sol3/papers.cfin?abstract_id= 1924420 
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phat triSn nhu Vi~t Nam thi di€u ki~n dS d~u 
tu cho nghien c(ru va phat tri~n cac loc;i,i 

thu6c m6i la di€u h~t sue kh6 khan. Tru6c 

day, khi Lu~t SHTI chua c6 hi~u h,rc, lien 

quan d~n dm;yc phfun, ben C?nh CaC San phfun 

va quy trinh dugc bao hQ, m9t nh6m ct6i 

tm;mg cling dugc bao h9 du6i danh nghia 

sang ch€ la nh6m dbi tuqng (nhi1ng san 

phAm hay ho?t chAt da bi~t) dugc sir dl)Ilg 

theo n1\1C dich m6i. Theo quy dinh cua phap 

lu~t v.€ SHTT hi~n hanh cua Vi~t Nam, 

nh6m di>i tm;mg nay khong con duqc bao h(> 

nua. Tuy nhien, v6i trinh d9 phat triSn hi~n 
nay cua nganh cong nghi~p dugc phfun Vi~t 
Nam, se la hgp li n€u thi~t l~p l~ ch~ d9 bao 

he) sang ch€ d6i v6i nh6m dbi tuqng nay. C6 

th~ th~y trong su6t lich sir nganh cong 

nghi~p dugc phfun, c6 khong it nhi1ng dugc 

chAt sau rn()t thm gian su dl)Ilg da dm;rc phat 

hi~n c6 nhfrng tac d\lng m6i ben c~ chi 

d!nh dugc dp phep ban d~u. Nhi8u ho?t chfit 

c6 th~ dugc ap d\lng nhi1ng thanh tµu bao 

ch~ m6i d~ nang cao hi~u qua cua qua trinh 

v~n chuy~n thu6c, ch&ng h?n chuy~n tU d<;mg 

tiem sang d<;mg dung dich ubng, d<;mg vien 

nhai; bao ch8 thu6c du6i d~ng vien nen giai 

ph6ng keo dai c6 th~ Jam giam s6 Ik dung 

thu6c trong ngay, qua d6 c6 th~ giam thi8u 

tac dl)Ilg phµ gay ra khi thubc h~p thµ qua 

duemg tieu hoa... Tai nghien CUu nhiing 

thu6c da duqc dp phep luu hanh la m9t chib 

luge it nii ro hon, giup lam giam chi phi thu 

nghi~m lam sang va nhanh ch6ng dua dugc 

san ph§rn ra thi tru<mg. Khi nhfrng thong tin 

v€ dugc li va tinh an toan cua thubc da dugc 

khikg dinh thi chi d.n tiSn harm thu nghiem 

lam sang trong thoi gian nhanh hon, dbng 
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thoi quy trinh san xu§t cilng chi dn thay d6i 

khong dang k~, khong doi hoi d~u tu qua 

nhi~u chi phi va oong sue as thay th€ .. . .1. 
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