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Tom tit: Trong tai duoc thanh ldp theo quy dinh tai Diéu 22.6 Thoa thudn vé Giai
quyét tranh chdp cua Té chitc Thuong mgi thé gi6i cé tham quyén xdc dinh mikc do cua
bién phdp tra dia do nguyén don yéu cdu khi bi don khéng thi hanh cdc khuyen nghi
trong bdo cdo cua Ban hji tham/Co quan phiic tham da dwoc thong qua. Bai viét sé tdp
trung lam ro cde vdn dé phap Iy lién quan dén thi tuc va ngi dung cua trong tai theo
Diéu 22.6 thong qua phan tich quy dinh nay va thiec tién dp dung, qua dé, rit ra cdc
khuyen nghi doi véi Viét Nam.

Abstract: Arbitration established in accordance with Article 22.6 of World Trade
Organization's Dispute Settlement Understanding enjoys competence to determine the
level of suspension requested by the claimant in case where the defendant fails to
carry out recommendations found by the Panel or Appellate Body. The article focuses
on clarifying legal aspects of arbitration procedure and competence under Article
22.6 through analysis and practical application, thereby, makes certain proposals for

Viet Nam.

Cor ché giai quyét tranh chip dugc
xdy dung théng qua Thoa thudn vé
cac quy tic va thu tuc diéu chinh viéc gial
quyét tranh chdp (Understanding on rules
and procedures governing the settlement of
disputes - DSU) dugc xem la mdt trong
nhimg thanh céng ndi bat nhat cua T chirc
Thuong mai thé gigi (World Trade
Organization - WTO). Theo co ché nay, sau
khi Co quan Giai quyét tranh chap (The
WTO Dispute Settlement Body - DSB)
thong qua bdo cédo cua Ban hdi tham/Co
quan phic thim, néu c6 khuyén nghi vé
viéc Thanh vién bi kién (b1 don) ¢6 nghia vu
phai thuc hién bién phap bi khiéu kién phi

* TS., Khoa Luét, Trudng Dai hoe Ngoai thuong.
" Sinh vién K41 Luat Quoc t&, Hoc vién Ngoai giao.

hop véi hiép dinh c6 lién quan cua WTO
dugc dua ra thi Thanh vién do sé c6 mot
khoang thdi gian hop 1y dé thuc thi'. Tuy
nhién, khi bj don khong thuc thi tot nghia
vu d6, Thanh vién thang kién (nguyén don)
s& ¢6 mot s6 lya chon, trong d6 c6 thé yéu
cAu DSB cho phép tam hodn thi hanh
nhuong bd theo Piéu 22 DSU (4p dung bién
phap tra dia). Trén co s¢ nguyén tic déng
thun nghich, yéu ciu vé viéc ap dung bién
phap tra diia sé duoc DSB thong qua’. Mirc
do cua bi¢n phap tra diia s€ do Thanh vién
thang kién dé xuit. Néu cic bén tranh ché:tp
c6 bat dong vé mirc d6 tra dia thi co ché
trong tai theo Piéu 22.6 DSU (sau day goi

' Xem Diéu 21.1 ctia DSU.
? Diéu 22.6 cau dau tién cua DSU.
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tit la trong tai Diéu 22.6) s& dugc sir dung’,

Trong thuc tién, thu tuc trong tai Piéu
22.6 da dugc sir dung 17 lan, chu yéu trong
giai doan tir nam 1999 dén nam 2009. Trong
giai doan 2010 — 2014, thu tuc nay kh(")ng
duge sir dung trong bat ky vu tranh chap
nao. Tir nam 2015 dén nay, trong tai Piéu
22.6 moi duge ap dung tro lai trong bén vu
tranh chap®. Nhin chung, s6 vu viéc ma & d6
trong tai Piéu 22.6 dugc vién din cé xu
huéng giam dan qua thoi gian, boi 1& cac
qubc gia thudng dam phan, tim kiém nhiing
giai phap dong thusn dé giai quyét vin dé
thay vi tién hanh tra diia. Viéc sir dung thu
tuc nay, du khong nhiéu, ciing da dan dén
nhimg két qua c6 loi cho nguyén don vi ho
dugce ap dung bién phap tra dia dé bu dép
nhimg thiét hai ma minh phai ganh chiu vi
bién phap bi khiéu kién cua bj don.

Trong thdt gian qua Viét Nam da tham
gia ngdy cang tich cuc vao co ché giai quyét
tranh chép cia WTO. Bén canh viéc xuét
hién trong céc vu tranh chap véi tu cach bén
thir ba’, Viét Nam da khoi kién 5 vu tranh
chip, trong d6 ¢6 3 vu tranh chdp ma Ban
héi thdm/Co quan phuc thim di dua ra

3 John Adwet Raghav & Arya Tripathy, “Place of
Arbitration in  WTO  Dispute  Settlement
Mechanism™, [nternational Journal of Trade in
Services, 2011, vol. 42, n° [, tr. 119 - [28.

* Danh sich céc vu tranh chép ma o do tha tuc trong
tai DPiéu 226 dién ra co6 thé xem tai:
https://fwww.wto.org/english/res_e/publications_e/ai
17_e/dsu_art22_jur.pdf, truy cap ngay 10/08/2019.
Vu tranh chip gén ddy nhat ma trong tai Diéu 22.6
dugc thanh lap la theo yéu cau cia Han Quéc vao
ngay 09/08/2019 trong vu United States — Anti-
dumping Measures on Certain Qil Country Tubular
Goods from Korea (WT/DS488).

* Danh sach cac vy tranh chdp ma & d6 Viét Nam
tham gia c6 thé xem tai: https://www.wto.org/
english/tratop_e/dispu_e/dispu_by_country_e htm,
truy cdp ngay 10/08/2019.
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nhtng két luan co loi cho Viét Nam. Du
trong 3 vu tranh chip d¢, thu tuc trong tai
Piédu 22.6 chua dugc sit dung vi Viét Nam
va phia bi don da thién chi dé giai quyét tot
vu tranh chdp & giai doan thi hanh cic bao
cao. Tuy nhién, cung véi viéc cac vu kién
ma Viét Nam khoi xudéng tai WTO ngay
cang ting, co thé trong twong lai, Viét Nam
s& can phai vién dan dén thu tuc nay khi bi
don khéng tu nguyén thi hanh cac khuyén
nghi cia Ban hdi thim/Co quan phiic thim.
Do do, bai viét ndy sé tap trung phén tich
mot s6 van dé phap ly xuét phat tir quy dinh
cua Piéu 22.6 va thuc tién ap dung Diéu
22.6, nr d6 rat ra mot s khuyén nghi doi
voi Viét Nam.

1. Noi dung co ban cia Diéu 22.6
DSU

Piéu 22.6 cia DSU quy dinh: “Khi cdc
tinh huéng mé ta tai khodn 2 xay ra, theo
yéu cau, DSB phai cho phép tam hoén thi
hanh cdc nhuong by hodc nhitng nghia vu
khdc trong vong 30 ngay ké tir ngay thoi
han hop Iy két thie, tric khi DSB ¢6 quyét
dinh trén co so dfing thuan tir chéi yéu cau
do. Tuy nhién, néu Thanh vién cé lién quan
phan déi mire d6 tam hoan duoc dé xudt,
hode khiéu nai rang nhitng nguyén tic va
thu tuc néu tai khoan 3 chwa duoe tudn thu
khi bén nguyén don yéu cau cho phép tam
hoan nhuong bo hodc nhitng nghia vu khac
theo khoan 3(b) hodc (c), thi vdin dé nay
phai dwoe dua ra trong tai. Viéc phan xu
bcing trong tai nhw vdy phai do Ban hji
tham ban dau tién hanh, néu cac thanh vién
ch(fp nhdn, hodc do mét trong tai vién duoc
Trﬁng Gidm doc chi dinh va viée xét xir cuia
trong tai phai dwoe hoan 1dt trong vong 60
ngay sau ngay thoi han hop Iy két thiic.
Nhuong bo hodc nhitng nghia vu khdc
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khdong bi tam hodn trong qua trinh xét xu
cua trong tai .

'Véi quy dinh nay, c6 thé thay, trong tai
Biéu 22.6 1a mét co ché dugc ap dung trong
giai doan thuc thi cac bdo cédo cua Ban hoi
thim hay Co quan phiic thim da dugc thong
qua. Néu sau mét khoang thoi gian hop 1y
dé thyc thi nhimg khuyén nghi trong cac
bdo cdo d6 da hét ma Thanh vién bi don vin
khong thuc hién khuyén nghi hoac cé thuc
hién ma bién phap mdi vin bi coi la vi
pham quy dinh cia WTO, thi nguyén don
¢6 quyen vién din dén cac thu tuc dugc quy
dinh tai Piéu 22 DSU, trong d6 cd bién
phap tra diia. DSU luén nhidn manh ring tra
diia chi la bién phap tam thoi va phai la bién
phap cudi cing khi mét bén khéng thuc
hién khuyén nghi hay phan quyét cua DSB®.

C6 thé thay, quy dinh cua Piéu 22.6 kha
don gian. Mgt loat cac cau hoi phap ly sé
dat ra néu quy dinh nay duoc vién dan, nhu
yéu cau thanh lap trong tai, thim quyén cu
thé cua trong tai, lya chon trong tai vién,
nghia vu chirng minh... hay xac dinh mirc
do tra diia hop 1y déu khong duoc lam rd.
Cac cau hoi nay chi dugce tra 15i bang thuc
tién cac vu viéc khi trong tai theo Diéu 22.6
duge thanh 1ap va dua ra phan quyét ciing
nhu duge lam rd bang cac phén tich ¢ phén
dudi day.

2. Cic van dé thii tuc va ndi dung cin
lru ¥ tir thye tién siv dung trong tai Didu
22.6 DSU

2.1. Cic vin dé vé thii tuc

Thuec tién sir dung co ché trong tai theo
Diéu 22.6 DSU lam phat sinh mdt sé van dé
vé thii tuc ma cac Thanh vién WTO cén dic
biét luu y. DO la:

6 Piéu 3.7 DSU.

Thir nhat, vé yéu cdu thanh ldp trong tai

Yéu cau thanh lap trong tai Piéu 22.6
DSU can dép tng nhirg diéu kién nhit
dinh. Trong tai, trong vu EC — Chudi III',
chi ra ring yéu cau thanh 1ap trong tai Piéu
22.6 phai dap tmg mét sb tiéu chuan vé mat
nd1 dung nhu: i) Phai dua ra mot mirc do
tam hodn cu thé, nghia 1a mic d¢ tra dia
can twong duong véi viée vo hiéu héa va
suy giam lgi ich do bién phéap bi coi 13 vi
pham quy dinh ciia WTO giy ra theo Diéu
22.4 va 1) Phai chi ro hiép dinh va (cac)
linh vuc theo do nhugng bd hodc cac nghia
vu khac s bj tam hodn theo Diéu 22.3%. N6i
cach khéc, nguyén don, trong yéu cau thanh
lap trong tai theo Diéu 22.6 phai chi rd mirc
do cua bién phap tra dia cing nhu tinh chat
cua bién phap tra dua (tra diia cung linh
vue, tra dia chéo linh vuc hay tra diia chéo
hiép dinh). Péy la cac thong tin can thiét dé
trong tai xac dinh ro tham quyén ctia minh,
cling nhu ¢6 thé ¢6 duoc nhitng dénh gid
budc dau cac cong viéc ma trong tai sé phai
tién hanh trong qua trinh thu 1y vu viéc.

Thit hai, vé tham quyén ciia trong tdi

Trén co s& quy dinh cua Piéu 22.6, ¢6
thé thdy trong tai co thim quyén dé giai
quyét ba vin dé: i) Xac dinh mirc d tra diia
co twong tng v&i mirc do vo hiéu hda hay
suy giam hay khong; i) Xac dinh tra diia c6
duoc cho phép theo cac hiép dinh lién quan

T European Communities - Regime for the

Importation, Sale and Distribution of Bananas -
Recourse to  Arbitration by the European
Communities under Article 22.6 of the DSU -
Decision by  the  Arbitrator,  24/03/2000
WT/DS27/ARB/ECU, doan 20.

¥ EC Measures Concerning Meat and Meat Products
(Hormones) - Recourse to  Arbitration by the
European Communities under Article 22.6 of the
DSU - Decision by the Arbitrator, 12 July 1999,
WT/DS26/ARB, doan 16.
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hay khong; i) Xac dinh tra dlia cd tuan
theo cac thu tuc cua Piéu 22.3 DSU hay
khong. Trong vu EC — Chudéi 111, trong tai
da khéng dinh ro didu nay, theo do,
quyén ciua trong tai bao gom quyén xdc
dinh: (i) Mirc do tam hodn nhugng bé hodc
cac nghia vu khac dwgc yéu cau twong
duong voi mirc dé vé hiéu héa hodc suy
giam; va (i) Liéu cdc nguyén tic hodc cdc
thu tuc lién quan dén viéc tam hoan nhuong
bo hodc cdac nghia vy khac trong cdc linh
vue va/‘hodc hiép dinh theo Diéu 22.3 cua
DSU da duoc tudn thi™. Mot diém can lwu
¥ 1a, ngodi ba van dé nay, trong tai khong co
thdm quyén dé xem xét cdc van dé khac, ké
ca ciu hoi vé ban chat cua viéc tam hoan thi
hanh nhuong bo'”.

“tham

Tuy nhién, va1 viée xac dmh muc do
tam hoan thi hanh nhugng b, khi trong tai
xdc dinh murc do tra dlia do nguyén don yéu
cdu la khong tuong ung vor mice do vo hiéu
héa hodc suy giam thiét hai thuc té, trong tai
¢ thé dé xuat mirc do tam hodn méi cho
tuong (g véi mire do thiét hai''. Cac phan
tich & phan 2.2 sé cho thay rd diéu nay.

Lién quan dén tham quyén xem xét su
tudn thu cac quy dinh cta Diéu 22.3 DSU,
Piéu 22.6 néu 1o trong tai s¢ xem xét lidu
“nguyén tac va thi tuc néu tai khodn 3
[Diéu 22.3] chua duoc tuan thu khi nguyén
don yéu cau cho phép tam hoan nhwong bo
hodc nhitng nghia vu khac theo khoan 3(b)
hodc (¢)” hay chua. Tu quy dinh do, cau hoi
dat ra la trong tai co tham quyen xem Xxét
viéc tudn thu cic nguyén tic theo khoan
3(a) khéng? Hoa Ky di néu van dé nay ra
trong vu tranh chap EC — Chuéi III. Hoa Ky

x Tldd, WT/DS27/ARB/ECU, doan 11.
1" Pieu 22.7 DSU.
"' Tldd, WT/DS26/ARB, doan 12.
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lap ludn r:?mg, trong ta1 khong thé xem xét
cac nguyén tic va thu tuc néu tai Piéu 22.3
trong thu tuc trong tai vi Hoa Ky da yéu cau
cho phép tra diia chi theo diém a cua Piéu
22.3 DSU. Noi cach khac, theo quan diém
cua Hoa Ky, trong tai chi c¢6 thé lam nhu
vay néu Hoa Ky da yéu cdu cho phép tam
hodn thi hanh nhuong bd theo cic diém b
hodc ¢ cua Piéu 22.3 DSU'%. Trong tai da
khong dong y quan diém cua Hoa Ky va
cho rang, khi Diéu 22.3 duoc ap dung, thim
quyén cua trong tai dé xem xét viéc tudn thu
cdc nguyén tic va thu tuc tai diém b va c
ham ¥ rdng trong tai c6 thim quyén xem xét
litu nhimg yéu cau tam hoan thi hanh
nhugng bd theo diém a c6 dugce tuan thu
day du hay mét phan theo cac diém b va ¢
hay khong'’. Pay la nhén dinh quan trong,
tao nén thdm quyén cua trong tai dé xem xét
ca cic yéu cau cua diém a trong moi lién hé
véi diém b va ¢ cua Diéu 22.3,

Thit ba, vé lua chon trong tdi vién

Theo Diéu 22.6 DSU, trong tai s€ duogc
thyc hién boi Ban hoi thim ban diu, néu
cac thanh vién Ban hdi thim ban dau chép
nhan, hodac boi mot trong tai vién duoc
Téng Giam ddc chi dinh. Tinh dén ngay
31/07/2019, phin 16n vu viéc di duoc
chuyén téi Ban hoi tham ban dau, trir vu
Hoa Ky - Dao ludt 1916 (EC)" (Diéu 22.6 —

> European Communities — Regime for the
importation, sale and distribution of bananas —
Recourse  to  arbitration by the European
Communities under Article 22.6 of the DSU,
Decision by the Arbitrators, WT/DS27/ARB, 9 April
1999, doan 3.1.

1 Tldd, WT/DS27/ARB/ECU, doan 45, 46.

" United States — Anti-dumping Act of 1916
(WT/DS136),
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Hoa Ky) va Hoa Ky - Cd ngir Il (Mexico)"
(Pidu 22.6 — Hoa Ky). Trong hai truong
hop nay, Chu tich Ban hdi thim ban dau da
chét, nén cac bén yéu cdu Tong giam débc
WTO chi dinh trong tai vién thay thé'®. Hai
trong tai vién khic van 1a thanh vién cua
Ban hoi thim ban ddu. Nhu vay, vé co ban,
cac bén s€ khong gip kho khan khi chi dinh
trong tai vién cho thu tuc trong tai Diéu
22.6. Pay 1a mot diém thuan lgi cho céc bén
khi sir dung thu tyc nay.

Thit t, vé nghia vu chieng minh

Nghia vu chirng minh (burden of proof)
trong th tuc trong tai theo Piéu 22.6 tudn
theo nguyén tic chung vé xdc dinh trach
nhiém chimg minh ma Co quan phuc thim
di dua ra trudc d6. Nguyén tic chung vé
nghia vu chimg minh 1a bit c&r bén nao (du
la nguyén don hay bi don) khi dua ra mét
khang dinh thi ngudi do c6 trach nhiém phai
chtrng minh. Néu mot bén dua ra thém bang
chimg du dé khing dinh rang gia dinh cua
minh la dung thi nghia vy chirng minh sé
chuyén cho bén con lai dé cung cip bing
chiing bac bo gia dinh d6'’. Trong trong tai
theo Piéu 22.6, khi nguyén don dé xuat

'S United States - Measures Concerning the
Importation, Marketing and Sale of Tuna and Tuna
Products (WT/DS381).

'® United State — Anti-dumping Act of 1916 -
Recourse by the European Communities to Article
22.6 of the DSU - Consititution of the Arbitrator —
Note by Secretariat, WT/DS136/17, 19 February
2002, ghi cha 1; United States - Measures
Concerning the Importation, Marketing and Sale of
Tuna and Tuna Products — Recourse to Article 22.6
of the DSU by the United States — Consititution of
the Arbitrator — Note by Secretariat, WT/DS381/34,
3 May 2016, doan 3.

" United States - Measures Affecting Imports of
Woven Wool Shirts and Blouses from India — Report
of the Appellate Body, 25 April 1997,
WT/DS33/AB/R, tr.14.

mic tra diia, nguyén don cd nghia vu phai
chimg minh vé mirc tra diia do. Sau do, néu
bi don khéng ddng ¥ vé mirc tra diia ma
nguyén don dua ra, bi don ¢6 trach nhiém
phai ching minh ly do khong dbng ¥ cua
minh. Néi cach khéc, nghia vu chimg minh
dau tién trong trong tai theo Diéu 22.6 thude
vé nguyén don, sau do, bi don c¢o quyén
cung cdp cic bang chimg dé bac bo. Trong
vu EC — Hooc-mén, trong tai cting da lam ro
nguyén tic nay béng nhdn dinh, theo do,
“mét bén tranh chdp cho rang mét Thanh
vién da hanh dong khong twong thich vai
cde quy tde cia WTO thi chiu trdach nhiém
ching minh su khong twong thich do... EC.
phan déi s phiv hop cua dé xudt ma Hoa
Ky dwa ra so voi quy dinh WTO, Do do, EC
phai ching minh rang dé xudt cua Hoa Ky
la khong nhdt qudn véi quy dinh tai Piéu
224,75,

Thit nam, vé thoi gian dién ra thi tuc
trong tai theo Diéu 22.6 DSU

Theo Diéu 22.6,.viéc xét xir cua trong
tai phai dugc hoan tit trong vong 60 ngay
sau ngay thoi han hop 1y két thic. Trong qué
trinh thi tuc trong tai dang dién ra, nguyén
don chua c6 quyén 4p dung bién phap tra
diia'®. Tuy nhién, néu cdc bén, trudc tién,
dam phén vé boi thuong theo Diéu 22.2 thi
thu tuc phai hoan thanh trong vong 20 ngay
sau ngay thot han hop ly két thac, sau dé
mai ap dung bién phap tra diia, vay thi trong
tai chi con 40 ngay dé xem xét vin dé va ra
quyét dinh. Day c¢6 thé xem 12 mét khoang
thoi gian kha ngin. Trén thyc té, trong hiu
hét cic vu tranh chép, trong tai déu vuot qua
thoi gian ra quyét dinh theo Piéu 22.6. Thoi
gian dai nhat 1&n dén 1440 ngay (vu Hoa Ky

" Tldd, WT/DS26/ARB, doan 9.
" Pieu 22.6 DSU.
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- San phdam béng vimg cao I va II), va ngin
nhét 1a 60 ngay (vu EC — Hodc-mon)™. Nobi
cach khac, du cac thoi han da duoc dit ra, co
ché gidi quyét tranh chip cia WTO van
nghiéng vé phia dam bao chat lugng cua céc
béo céo/phan quyét hon 1a gidi quyét nhanh
chong vu tranh chip.

Thit sdu, quyén cia bén thir ba trong
thu tuc trong tai theo Diéu 22.6 DSU

Su tham gia cua cdc Thanh vien WTO
vao nhimg vy tranh chdp véi tu cach bén
thir ba, bén canh nguyén don va bj don, da
duwoe quy dinh kha rd rang cho céac thu tuc
tham van (Diéu 4.11 DSU), Ban héi thim
(Piéu 10 DSU), Co quan phic thim (Piéu
17.4 DSU va Quy tic 24 thu tuc lam viéc
ctia Co quan phiic tham)?'. Déi véi thi tuc
trong tai biéu 22.6, DSU khéng quy dinh vé
vi¢c tham gia cua bén thir ba. Do dé, trén
thue té, trong mat ) truong hop, mot sb
Thanh vién WTO da gui téi trong tai yéu
cdu cho phép ho duge xuat hién trong thi
tuc ndy véi tu cach bén thir ba. Co thé ké
dén yéu cau cua Ecuador trong vu EC —
Chuéi 1II, cua Hoa Ky va Canada trong vu
EC — Hooc-mon, cua Australia trong vu
Brazil — Mdy bay**, cia Mexico va Canada

% World Trade Organization, WTO Analytical Index:
Dispute Settlement Understanding, Understanding
on Rules and Procedures Governing the Settlement
of  Disputes Article 22, xem tai:
https://www.wto.org/english/res_e/publications_e/ai
17_e/dsu_art22_jur.pdf, truy cap ngay 10/08/2019.

21 Xem thém: Ngoc Ha Nguyen, L'intervention des
tierces parties dans le réglement des différends a
{'OMC, L’Harmattan, Paris, 2016, tr. 578.

2 Brazil — Export Financing Programme for Aircrafi
~ Recourse to Arbitration by Brazil wunder Article
22.6 of the DSU and Article 4.11 of the SCM
Agreement,  Decision by  the  Arbitrator,
WT/DS46/ARB, 28/08/2000.
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trong vu Hoa Ky - COOL®. Bbi voi céac yéu
ciu nay, vé co ban, trong tai thanh lap theo
Piéu 22.6 déu khang dinh, do DSU khéng
¢6 quy dinh vé viéc tham gia cuia bén thit ba
vao thu tuc nay nén ho co quyén quyét dinh
cho mdt Thanh vién tham gia vdi tu cach
bén thir ba hay khong. Trong bon thu tuc
néu trén, trong tai chi dong v voi céc yéu
cau cua Hoa Ky va Canada trong vu EC -
Hooc-mon va cua Mexico, Canada trong vu
Hoa Ky - COOL véi ly do co ban 14, cac yéu
cau déu duge dua ra trong cac vy viéc ma
nguyén don cing khoi kién bi don vé mét
bién phap, nén khi trong tai theo Piéu 22.6
dugc thanh lap dé xem xét viéc tra diia trong
mot vu, nguyén don con lai, néu khong duoc
tham gia véi tu cach bén thir ba ¢6 thé sé& bi
anh huong dén quyén lgi cua nguyén don
d6**. Khi dugc cho phép tham gia voi tr
cach bén thir ba, cac quyén ma cac bén thir
ba nay dugc hudng ciing kha rong, bao gom:
i) Tham gia vao cac phién hop cua trong tai;
ii) Trinh bay quan diém vao cudi mdi phién
hop va 1ii) Nhan mot ban sao cac van kién
dé trinh viét cua cic bén?’.

Thir bay, gia tri cua phan quyét trong tai

Khi xem xét cac van dé thudc tham
quyén cua minh, trong tai s& tién hanh két
luan vé muc do tra diia hodc su tudn thu
theo cac trinh tu thu tuc theo Piéu 22.3.
Quyét dinh cua trong tai theo Piéu 22.6 la

23

United States — Certain Country of Origin
Labelling (COOL) Requirements — Recourse to
article 22.6 of the DSU by the United States,
Decision by the Arbitrator, WT/DS384/ARB,
WT/DS386/ARB, 07/12/2015.

* Tldd, WT/DS26/ARB, WT/DS48/ARB, doan 7,
Tldd, WT/DS384/ARB, WT/DS386/ARB, doan
2.20-2.23.

¥ Tidd, WT/DS26/ARB, WT/DS48/ARB, doan 7;
Tldd, WT/DS384/ARB, WT/DS386/ARB, doan
2.20-2.23.



THUT TIEN SU DUNG...

chung thdm va cac bén khong dugc khéng
cdo. Quyét dinh cua trong tai phai dugc
chuyén ngay lap tirc t6i DSB va DSB ¢6
quyén khong thdng qua theo nguyén tic
ddng thuan nghich®. Viéc tra diia chi dirng
lai khi bén vi pham tuin thu ding khuyén
nghi hay phan quyét hoic céc bén dat dugce
nhimg giai phap dong thuan®’.

Thir tam, moi quan hé giita thu tuc
trong tai thanh Idp theo Diéu 22.6 voi thi
tuc Ban hoi tham theo Diéu 21.5

Khi xem xét dén thu tuc trong tai theo
Piéu 22.6, cic Thanh vién WTO ¢6 nhiéu
tranh cdi lién quan dén trinh ty ap dung giira
thi tuc ndy va thu tuc Ban hoi thim theo
Pidu 21.5 - Ban héi thim vé tudn thu (van
dé “thtr tu thu tuc” - “sequencing”). Trén
thuc té, c4c bén da tim cach dat duge nhimg
thoa thuiin dé giai quyét khic méic nay.
Trong nhiéu vu tranh chép, cac bén dong ¥
rang s& bat dau thu tuc cua Didu 21.5 va
Diéu 22 déng thoi, sau d6 tam dimg thu tuc
tra diia theo Piéu 22 cho dén khi hoan thanh
thi tuc tai Piéu 21.5. Néu Ban hgi thim
tudn thu quyét dinh ring bién phap thuc
hién méi chua tudn thu khuyén nghi hay
phin quyét thi méi tiép tuc thu tuc theo
Diéu 22 (vi du vu dustralia — Cd hoi*®). Co
nhiéu vu tranh chép lai duoc cic bén thoa
thuan réng thu tuc theo Diéu 21.5 sé& duoc
bit dau trude thi tuc tra dia cia Diéu 22 (vi
du vu Canada — Mdy bay*®). Cé thé thay
rang, van dé “sequencing” chi dugc gidi

% Piéu 22.7 DSU.

- ¥ Piéu 22.8 DSU.

*# Australia - Measures affecting importation of
salmon, Article 25.1 Panel Report, WT/DS18/RW,
18 February 2000.

¥ Oleksandr Kozlov, Enforcing compliance with
WTO dispute  settlement  rulings, Unpublished
Master’s Thesis, Ghent University, 2017, tr. 19,

quyét thong qua thoa thuan gilta cic bén
trong timg vu viéc cu thé ma khéng co
nhiing quy dinh rd rang. Pay ciing la mét
trong nhiing van dé& da dugc dam phan va
chua c6 két qué’i cudi cung tai Vong Doha®.

2.2. Mt 56 vin dé vé nji dung

C6 thé thay thuc tién sir dung trong tai
theo Piéu 22.6 di gbp phan lam rd nhiéu
véan dé vé mat thu tuc ma ban than ndi dung
Pidu 22.6 chua giai quyét. Bén canh d6, c6
hai van dé vé ndi dung ciing dugc cic trong
tai giai thich thong qua cac quyét dinh cia
minh. Cu thé:

Thit nhdt, lién quan téi xdac dinh mice do
tra dila

Theo Diéu 22.4 DSU, mitc d6 tra diia
phai twong tur vdi mirc d¢ thiét hai ma
nguyén don phai ganh chiu. Théng thudng,
trong tai s€ xac dinh mic do tra diia theo
cac budce sau: 1) Tinh toan mac do thiét hai;
i1) Tinh todn mic d§ tra dia theo nhing
bién phap do nguyén don dé xuét; iii) Céan
bang hai yéu t6 nay dé dua ra phan quyét
cudi cung®'. Trong nhiéu vu tranh chép, sau
khi xac dinh dugc mirc d6 thiét hai thi trong
tai thuong két luin la mirc d6 tam hodn s&
twong tu vo1 mirc do thiét hai da duge xac
dinh d6*2. Pé tinh toan, trong tai da sir dung

¥ Dispute Settlement Body (Special session), Report

by the Chairman, Ambassador Rornald Saborio Soto,
to the Trade Negotiations Committee, TN/DS/25, 21
April 2011.

M Ye Siyu, The Legal Analysis of the Cross-
Retaliation  Under the WTO  Framework,
Unpublished Master’s Thesis, Ghent University,
Belgium, 2013, tr. 15-16.

32 Farzan Sabet, Kai Kan, dan Thibault Fresquet,
Retaliation under the WTO system: When does
Nullification or Impairment Begin?,
https://www.tradelab.org/images/tradelab/pdf/clinics
/2016/Retaliation_under_the WTO_system When d
oes_Nullification_or_Impairment_Begin.pdf,  truy
cap ngay 10/08/2019, tr. 14.
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bién phap phan thuc té (counterfactual
method), theo do, trong tai sé dua ra tinh
hudng gia dinh ring khong c6 bién phap vi
pham hodc bén vi pham di tudn thu céac
khuyén nghi va phan quyét. Cu thé, buéc
ddu tién ma céc trong tai thuc hién la lya
chon mét tinh huéng phan thuc té phu hop
nhat vGi boi canh vu tranh chp va tién hanh
so sanh tinh hinh thuc t€ (c6 sy hién dién
cua bién phap bi coi la vi pham) va tinh
hudng gia dinh (khong c6 bién phép bi coi
la vi pham). Tiép theo, céc trong tai s& dinh
luong murc d6 loi ich bi vé6 hiéu hoa hodc
suy giam bing cich kiém tra tic dong
thwong mai truc tiép (direct trade-effects)
nham xac dinh “cdc dong thuong mai bi
ngan chdn, tue la giao dich bi mdt hodc
doanh thu khéng nhdn duoc do bién phdp
cua bi don™. Tir 46, trong tai s& xac dinh
dugc mirc do thiét hai ma bén nguyén don
phai chiu. Céach tinh nay da dugc ap dung
trong nhidu vu tranh chap nhu EC — Hode-
mon, Hoa Ky — Dich vu co bac, Hoa Ky —
FSC*, Hoa Ky — Pao ludt Dén bir (Ludt
Byrd stra d@éi)... .

Mot cau hoi dugc dat ra 1a trong qué
trinh x4c dinh mitc do tra diia, thoi diém bat
ddu tinh mc do thiét hai 13 tir khi nao. Céu
tra 101 duoc cac trong tai dua ra khong hoan
toan giong nhau. Trong tai trong vu EC —
Hoéc-mén cho rang, can phai tinh ké tr
ngay ma thoi han hop 1y danh cho viéc thi
hanh khuyén nghi cua bi don két thuc®.
Trong khi do, trong tai trong vu Hoa Ky -
Muc 110(5) Lugt Ban quyén lai cho ring,

¥ Ye Siyu, t/dd, tr. 16.

Y United States — Tax Treatment for Foreign Sales
Corporations (WT/DS108).

3 Xem thém: Farzan Sabet, Kai Kan, dan Thibault
Fresquet, #/dd, tr. 13,

3 Tldd, WT/DS26/ARB, doan 38.
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can tinh tir ngay vu tranh chap duoc dua ra
trong tai*’. Viéc xdc dinh thoi diém bét dau
tinh mac d thiét hai khac nhau c6 thé dan
dén mirc do tra dua cing s€é khac nhau, tir
d6, anh huong dén lgi ich thuc té cua
nguyén don. Ngoai ra, diéu nay ciing cho
thay, marc do tra diia, trong moi truomg hop,
sé khong tuong xing véi toan bo thiét hai
ma nguyén don phai ganh chiu do bién phap
bi khiéu kién cua bi don, vi mirc d¢ thiét hai
khong dugc tinh tir thoi diém bién phap bi
khiéu kién duoc ap dung trong thuc té. Noi
cach khac, viéc muac do tra diia chi twong
ximg véi mot phan thiét hai cua nguyén don
cho thiy diém dic trung cua ché d¢ trach
nhiém phép 1y qudc té trong khuodn khé cua
WTO so vé6i ché do trach nhiém phap 1y
quéc té trong cong phap qudc té ndi chung.
Piém dic trung thé hién & viée ché dé phap
Iy qubc té trong khudén khé WTO khong
hudng to1 dén bu toan bo thiét hai do hanh
vi vi pham gdy ra. Nguoc lai, ché do nay
huéng téi 1am cho bién phap bi vi pham tré
nén twong thich vdi cac quy dinh cia WTO.
Néu cé tra diia, viéc ap dung bién phap tra
diia ciing chi twong ximg véi mot phan thiét
hai va ciling chi mang tinh chét tam thi®®.

Thuyc té tir 17 vu viée ma & do trong tai
Pidu 22.6 duoc vién din cho thiy mirc do
tra dia ma trong tai cho phép ap dung
thudng thap hon so véi mic ma nguyén don
dé xuat.

37 United States - Section 110(5) of the US Copyright
Act - Recourse to Arbitration under Article 25 of the
DSU - Award of the Arbitrator, 9 November 2001,
WT/DS160/ARB, doan 4.20-4.25.

* Ve chu dé nay, xem thém: Holger Spamann, “The
Myth of Rebalancing Retaliation in WTO Dispute
Settlement  Practice”, Jowrnal of International
Economic Law, 20006, vol. 1, n® 1, tr. 31-80; Peter-
Tobias Stoll, “WTO Dispute Settlement: The
Implementation Stage”, Max Planck Yearbook of
United Nations Law, 1999, vol. 3, tr. 407-438.
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Khoang cach 1én nhit gitra mic d6 tra
diia duge dé xuét boi nguyén don va dugc
trong tai quyét dinh dugc thé hién trong vu
tranh chép Hoa Ky - Dich vu co bac. Theo
do, mic do tra dia ma Antigua va Barbuda
dé xudt 13 3,443 ty USD (hdng nim)* trong
khi trong tai quyét dinh mirc do tra diia chi
la 21 triéu USD (hing nim)*. Trong tdng
s6 15 vu tranh chép, chi ¢6 mot vu duy nhit
trong tai quyét dinh mirc do tra diia bang
mirc d0 ma nguyén don dua ra, dé la vu
Hoa Ky — FSC"', véi mic tra dia la 4,043
ty USD (hdng nam)*.

Thit hai, vé tinh chdt ciia bién phdp tra
dila

Piéu 22.3 DSU quy dinh tinh chét cua
bién phap tra dia; theo dé khi tién hanh tra
dia, nguyén don trudc tién phai thuc hién
tra diia trong cung linh vuc véi vi pham™®
Tuy nhién, néu nguyén don thiy ring bién
phép tra diia cung linh vuc 14 khéng thuc té
hay khéng hiéu qua thi ¢6 thé tién hanh tra
diia ddi voi linh vuc khac trén co s& cing
mot hiép dinh (tra diia chéo linh vue)*,
Cudi cung, néu viéc tam hodn nay ciing

3 United States - Measures Affecting the Cross-
Border Supply of Gambling and Betting Services -
Recourse to Arbitration by the United States under
Article 22.6 of the DSU - Decision by the Arbitrator,
(21 December 2007) WT/DS285/ARB [1.5].

“© United States - Measures Affecting the Cross-
Border Supply of Gambling and Betting Services -
Recourse to Arbitration by the United States under
Article 22.6 of the DSU - Decision by the Arbitrator,
(21 December 2007) WT/DS285/ARB [VI.1].

1 United States — Tax Treatment for “Foreign Sales
Corporations” (WT/DS108).

2 United States — Tax Treatment for "Foreign Sales
Corporations” - Recourse to Arbitration by the
United States under Article 22.6 of the DSU -
Decision by the Arbitrator, (30 August 2002)
WT/DS108/ARB, doan A.34.

* Piéu 22.3(a) DSU.

# Pieu 22.3(b) DSU.

khong thuc té hodc khong hidu qua va xay
ra nhimg tinh hudng nghiém trong thi
nguyén don c6 thé tién hanh trd diia theo
mot hiép dinh lién quan khac (tra dia chéo
hiép dinh)*®.

D6i v6i tra diia chéo hiép dinh, bién
phép nay trao cho nguyén don co héi thuc
hién viéc tra diia dbi véi nhimg linh vuc
thwong mai quan trong ddi véi bén vi
pham?®. P& cho phép thue hién viéc tra diia
chéo hiép dinh, trong tai theo Diéu 22.6
phai quyét dinh xem nguyén don c6 tuan
thii céc yéu cau sau hay khéong: (i) Viée tra
diia cung linh vuc khong thuc té hodc khong
hiéu qud; (ii) Viéc tra dlia chéo chi dugc
thuc hién trong nhimg hoe‘m canh “nghiém
trong”; (iii) Tuan thu cic yéu tb khéac dugc
xdc dinh trong biédu 22.3.d DSUY". Pdi voi
yéu cau dau tién, Piéu 22.3 quy dinh
nguyén don co toan quyén xac dinh bién
phép tra dia cung linh vuc 1a “khéng thiuc
18" hodc “khong hiéu qua”. Tuy nhién, du
d6 1a quyén cua nguyén don, trong tai van
c6 tham quyén dé quyét dinh xem lidu
nguyén don c6 xem xét nhimg su kién can
thiét mot cach khach quan hay khong va
liéu bdi canh d6, nguyén don c6 thé dua ra
két luan hop 1y*® dé c6 thé tra diia chéo linh
vuc hay tra dtia chéo hiép dinh. B(":ang thot,
trong tai cling khang dinh ganh ning bing
chimg sé thugc vé bén bi don dé ching
minh ring tam hodn trong cung mot linh
vuc hay cling mot hiép dinh la thuc té va
hiéu qua nhim phan béc lai két luan ciia bén

45 Pidu 22.3(c) DSU.

% Peter Tobias Stoll and Arthur Steinmann, “WTO
Dispute Settlement: The implementation stage”, In
Jochen A. Frowein, Riidiger Wolfrum and Christiane
E. Philipp (eds,), Max Planck Yearbook of United
Nations Law 3, 1999, tr. 422.

4T Ye Siyu, tldd, p.17.

¥ Tldd, WT/DS27/ARB/ECU, doan 20.
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nguyén don’. BSi voi yéu cau thi hai vé
cac truong hop nghiém trong, do DSU
khong quy dinh rd rang vé céch xéc dinh
tinh nghiém trong, nén cdc trong tai da giai
thich thuat ngir nay dua trén céc chi dan
theo ngit canh dwugc quy dinh tai Diéu
22.3.d, vi du nhu trong vu EC — Chuoi IIF°
va Hoa Ky — Dich vu co bac®'

Poi voi yéu cau cudi cing cua Piéu
22.3.d, can xac dinh ro hai yéu tH: (1) Céan
nhic thuong mai trong linh vire ¢6 vi pham
va tim quan trong cua nd d6i voi nguyén
don va (ii) Nhitng nhédn t6 kinh té 16n hon
lién quan dén viéc trigt tiéu hoac giy
phuong hai va nhitng hau qua kinh té 16n
hon cua tra dua. Trong tai trong vu EC —
Chuéi 1l cho rang, Piéu 22.3.d.i chi lién
quan dén nguyén don (tirc 1a bén chiu thiét
hai), con Piéu 22.3.d.ii lai lién quan dén ca
hai bén nguyén don va bi don®®. Trén thuc
té, cic trong tai khong ¢ xu huéng phén
tich sdu vé yéu cdu nay va chi don gian két
ludn ring, nguyén don di hodc chwa xem
xét cic yeu to do va do d6 diéu kién theo
Piéu 22.3(d) c6 dugc dap tng hay khong®’.

3. Khuyén nghi d6i véi Viét Nam

Tinh dén thoi diém hién nay, Viét Nam
dd dua nam vu tranh chzip ra WTO. Ba vu
tranh chip da dwoc giai quyét hoan toan la
Hoa Ky — Tom*, Hoa Ky — Tém IP° va

4 Tldd, WT/DS27/ARB/ECU, doan 78.

50 Tldd, WT/DS27/ARB/ECU, doan 80.

U United States - Measures Affecting the Cross-
Border Supply of Gambling and Betting Services -
Recourse to Arbitration by the United States under
Article 22.6 of the DSU - Decision by the Arbitrator,
22/12/2007, WT/DS285/ARB, doan IV.107.

52 Tldd, WT/DS27/ARB/ECU, doan 85-86.

3 Ye Siyu, tdd, tr.19.

S United States - Anti-Dumping Measures on
Certain Shrimp from Viet Nam (WT/DS404).

% United States - Anti-Dumping Measures on
Certain Shrimp from Viet Nam (WT/DS429).
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Indonesia — San pham sat hodc thép*
Trong ba vu tranh chip nay, Viét Nam va
Hoa Ky da dat duoc giai phap dong thuin
vao 18/07/2016 dbi véi hai vu tranh chap
dau tién; Indonesia, sau dé, ciing da bai bo
bién phdp bi vi pham. Noi cach khéc, tinh
dén thoi diém hién tai, Viét Nam chua phai
su dung dén co ché tra dua, do d6, chua
phai van dung dén cac quy dinh vé trong tai
theo Piéu 22.6. Tuy nhién, khi cic vu tranh
chip dén tré nén phirc tap hon, Viét Nam
can phai chuan bi ddy du cho nhitng tinh
hubng ma & d6, thanh vién WTO bi Viét
Nam khoi kién khong thue thi khuyén nghi
hay phan quyet dan dén viéc Viét Nam phai
vién dan dén Diéu 22.6 nhur mot cong cu dé
bao v¢é cac lgi ich thuwong mai chinh dang
cia minh. Dé c6 thé ap dung thanh cong,
Viét Nam cén luu ¥ nhitg véin dé sau day:
Thir nhét, can hiéu va ndm rd céc van
dé vé thu tuc va ndi dung cua viée giai
quyét tranh chip bang trong tai theo Piéu
22.6 cua DSU. Nhu da trinh bay ¢ trén,
Piéu 22.6 DSU quy dinh kha don gian,
nhung cdc van dé thu tuc va ndi dung lién
quan dén thu tuc nay chi duge lam rd thong
qua cic vu tranh chip dugc giai quyét
trong khuén khé cta DSB. Do d6, dé dam
bao van dung thanh cong thu tuc tra dia
ndi chung va thi tuc yéu cdu thanh lap
trong tai dé xac dinh muc d6 tra diia noi
riéng, Viét Nam can nghién ciru ky, day du
toan b cac phan quyét trong tai theo Diéu
22.6 di dugc dua ra. Piy sé la yéu té quan
trong giup Viét Nam cé thé dat dugc két
qua ¢é lgi, bao vé quyén va loi ich chinh
ding da bi anh huong boi bién phap
throng mai nude ngoai.
(Xem tiép trang 60)

% Indonesia — Safeguard on Certain Iron or Steel
Products (WT/DS496).
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cach binh ding, dic biét trong quan hé véi
o quan cong quyen. Vi viy, vide c6 ludt su
bao chira, trg gitp phap ly d6i véi nguoi bi
budc t6i can phai 14 mét quy tic bit bude
chung trong tat ca cac vu an hinh sy ma
khong nén ¢6 sy han ché gigi han khung
hinh phat 20 nam ti tr¢ 1én nhu phéap luét
hién nay’®. Dong thoi, cling can phai xem
xét Ki ludng quy dinh gia tri phap ly cua 1oi

™ B3 Ngoc Thinh, Vai tro cua hudt s, nguwoi b budc
t9i trong vige bao dam xét xw cong bang, tham luan
Hoi thao qudc té ngdy 5-6/9/2019 tai Ha Noi.

khai va bién ban hoi cung cua nghi pham
khi khong ¢6 su tham du cua luat su, nhdm
han ché truong hop ép cung, mém cung.
Ngoai ra, quyén tiép cin than chu cua luat
s ciling cin duoc bao dam hon trén thuc té:
viéc giam sat cua co quan c¢6 thim quyén
trong qua trinh tiép can ludt sur ciing can bao
dam sy riéng tu cua cac cudc giap g nay’ .

"' Nhu trén,

(Tiép theo trang 46 — Thue tién sir dung thii tuc trong tai...)

Thir hai, Viét Nam can tiép tuc cung cb
doi ngli chuyén gia phap ly co kién thic
vimg chic khong chi ve giai quyét tranh
chap tai giai doan Ban hoi thim va Co quan
phic thim, ma con tai giai doan trong tai
thanh 13p theo Picu 22.6. Do chua timg sur
dung co ché trong tii theo Diéu 22.6, Viét
Nam c6 thé hoc tap kinh nghiém tir nhimg
qubc gia dang phét trién nhu Brazil hay
Mexico. Dong thai, thu tuc trong tai khong
chi lién quan dén cac vin dé& phép 1y, ma
con lién quan dén ca van dé kinh té, nén doi
ngil chuyén gia phép 1y can cé sw phéi hop
vGi nhitng chuyén gia kinh té dé danh gia
tac dong cua bién phéap vi pham va udc tinh
mirc d9 tra diia hop ly.

Thir ba, vé van dé kinh phi, bién phép
tra dua dugc xem la bién phap tam thon va
duoc dp dung cudi cung néu mot bén khorlg
tudn thu khuyén nghi va phan quyét cua
DSB. Nhu vay, viéc kéo dai vu tranh chip
dén tan giai doan s dung trong tai theo
Piéu 22.6 sé ton kha nhiéu kinh phi. Viét
Nam nén c6 khoan ngin sich du phong

60

danh cho viéc theo dudi cac vu giai quyet
tranh chép va co chinh séch huy dong nguon
tai chinh dong gop tir cac hiép hoi hay céac
doanh nghiép, tir d6, ning cao kha nang
theo dudi téi ciing mot vu kién dé bao vé
quyén lgi ctia Viét Nam va cua cac chii thé
tu lién quan.

Nhu vay, tra diia la mét co ché nham
muc dich dam bao sy tudn thu cua cac
Thanh vién WTO dbi v6i cac khuyén nghi
dd duge DSB thong qua. C6 thé nhan thiy
réng, tra diia la hanh dong sé tac dong rat
nhidu dén loi ich kinh té cua cic Thanh
vién bi ap dung. Do vdy, mdt mirc d6 tra
diia hop 1y, can bang v6i thiét hai phai
ganh chiu ciing nhu sy tudn tha dang céac
trinh ty, thu tuc theo quy dinh cua DSU la
rit can thiét. P6i voi Viét Nam, cac phén
tich néu trén vé thanh Iap theo Diéu 22.6 s&
gitip ich cho Viét Nam khi phai vién dan
dén diéu khoan nay nhim bao vé cic quyén
va lgi ich hop phép bi anh huong cia minh
trong twong lai.



