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Tém tat: Bai viét phan tich quy dinh phap ludt hién hanh vé quyen bao vé sie toin
ven ctia tdc phdam, nhan dién nhitng vn dé bdt cdp trong cdc quy dinh phdp ludt, doi
chiéu so sanh véi quy dinh phap ludt twong tng cua mot s0 quéc gia thanh vién Céng
ucc Berne. Qua do, bai viét dé xudt nhitng gidi phdap hoan thién phap ludt Viét Nam vé

vén dé nay.

Abstract: The article analyzes current legal provisions on the right of work

integrity of authorship, identifies

shortcomings

thereof with comparison (o

corresponding regulations under national laws of member States to Berne Convention.
Thereby, it makes certain proposals to perfect Vietnamese law in this respect.

1. Quy dinh phap luat hién hanh vé
quyén bdo vé sur toan ven ciia tic phim

Cong uéc Berne vé bao hd tic phim
van hoc va nghé thuat nam 1886 (sau diy
goi 1a Cong uéc Berne) quy dinh quyén bao
vé su todn ven cua tac phfxm cua tac gia tai
Diéu 6bis nhu sau (tam dich):

“Déc ldp voi quyén kinh 1 cia tac gia
va ngay ca sau khi quyen nay (Tﬁ dugc
chuyén nkzrang tdc gia van cé quyen fosed
phan doi bat kp su xuyén tac, cdt xén, sira
doi hodc nhitng hanh vi xam pham khac doi
voi tdc pham khi nhitng hanh vi dé gdy
phuong hai- dén danh dw, uy tin cia tdc

gia"l,

* ThS., Pai hoc Kinh té - Luat, Pai hoc Quéc gia Tp.
Hé Chi Minh.

''Nguyén vin (ban tiéng Anh): “Independently of the
author’s economic rights, and even after the transfer
of the said rights, the author shall have the right to
claim authorship of the work and to object to any
distortion, mutilation or other modification of, or
other derogatory action in relation to, the said work,
which would be prejudicial to his honor or
reputation”, xem tai: https:/www.wipo.int/treaties/
enftext.jsp?file 1d=283698#P123 20726, truy cdp
ngay 10/4/2019.

Nhu vay, theo quy dinh nay, mot hanh
vi chi bi coi 14 xdm pham quyén bao vé su
toan ven tac phim cua tic gia néu thoa man
hai yéu t6:

(1)C6 sur xuyén tac (distortion), cit xén
(mutilation), sita d6i (modification) hodc bat
cir hanh vi xam pham nao khac (other
derogatory) d6i voi tac phdm; va

(2) Uy tin, danh du cua tac gia bj phuong
hai do hanh vi duoc néu tai diém (1).

Tuy nhién, trén thuc té, khong phai
qudc gia thanh vién nao cua Coéng udc
Berne ciling tuan thu quy dinh nay. Thong
thudong, cac nudc thanh vién lua chon mot
trong hai xu hudng: Mot 1a, ap dung tuong
tu Piéu 6bis véi hai yéu té nhu d phén tich
¢ trén khi xdc dinh mét hanh vi xdm pham
quyén bao vé sy toan ven ctia tic phim; hai
1, mo rong pham vi bao ho loai quyén nay
hon so véi Diéu 6bis khi chi yéu cau thoa
man yéu té hanh vi dwoc néu tai diém (1) dé
két luan vé hanh vi xam pham ma khong
can phai ching minh yéu t6 (2). Céc qudc
gia chon xu hudng thir nhit co thé ké dén
nhu Uc (cic diéu 195AL, 195AJ, 195AK,
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195AL Pao luat Ban quyén nam 1968)%
Pirc (Piéu 14 Pao luit Quyén tic gia va
quyén lién quan dén quyén tic gia nim
1965)°, Y (Diéu 2577 Bo ludt Dan sy nim
1942)*. Nguogc lai, xu huéng thi hai lai
duge ap dung ¢ cac nude thanh vién khac
nhu Phap (Piéu 121-1 Bé luat S¢ hiru trf tué
ndm 1992), Hy Lap (Piéu 4 Pao luat Ban
quyén, quyén lién quan va céc van dé van
héa s6 2121/1993) hay Bi’.

-

© Xem thém M.J. Davidson, A.LMonotti &
L.Wiseman, Australian Intellectual Property Law,
Cambridge University Press, 2008, tr. 299-301.

’ Nguyén vin (tiéng Anh): “The author has the right
to prohibit the distortion or any other derogatory
treatment of his work which is capable of prejudicing
his legitimate intellectual or personal interests in the
work” (xem tai https://www. gesetze-im-internet.
de/englisch_urhg/englisch_urhg html#p0028). Luit
Bin quyén ctia Dirc ¢6 vé mé rong pham vi bao ho
quyén bao vé su todn ven cua tac phflrn hon so véi
Piéu 6bis trong Cong wéc Berne khi quy dinh hanh
v1 xdm pham khi gay phuong hai cho nhing loi ich
vé mit tri tu¢ hodc bét ctr loi ich ca nhan hop phap
nao khdc cta tac gia chir khéng giéi han trong pham
vi ton hai vé danh dy, uy tin cua tac gia nhu Cong
uée Berne. Du viy, cach tiép cin cua Dire vé nguyén
tic tuong dong voi Diéu 6bis bai 1& van yéu cau tic
gia phai chung minh duoc yeu t6 hau qua cua hanh
vi (gay hai cho loi ich hop phép cua téc gia). Xem
thém: Mrs Marjut Salokannel & Mr Alain Strowel,
Bdo cdo “Srudy contract concerning moral rights in
the context of the exploitation of works through
digital technology” (2000). dugc thuc hién béi EU
Commission’s internal market directorate-general, tr.
59, tai https://www.academia.edu/1363052/Study
contract_concerning_moral rights in_the context o
f the_exploitation_of works_through digital techn

ology?auto=download.

* Béo cao “Study contract concerning moral rights
in the context of the exploitation of works through
digital technology™ (2000) dugc thuc hién béi EU
Commission’s internal market directorate-general,
tr. 82,

§ Bao cdo “Study contract concerning moral rights in
the context of the exploitation of works through
digital technology™ (2000) duoc thuc hién bai EU
Commission’s internal market directorate-general, tr.
16, 31, 73.
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0] Viét Nam, quyén bao vé su toan ven
clia tdc phdm duge quy dinh tai khoan 4
Diéu 19 va khoan 5 Diéu 28 Luat S¢ hiru tri
tué nim 2005 (stra d6i, bd sung nim 2009 —
sau ddy goi tit la LSHTT 2005). Theo do,
tic gia co quyén ngin cAm cac hanh vi ty y
“sira chira, cat xén hodc xuyén tac tic phim
dudi bat ky hinh thirc ndo gay phuong hai
dén danh du va uy tin cua tac gia”. Quyén
nay chi thudc vé tac gia va khong thé
chuyén giao cho nguoi khac. Quy dinh nay
hoan toan twong dong véi Dicu 6bis cia
Cong uwdéc Berne nam 1886 va ludt cua cac
qubc gia nhu Uc, Y. Nghia 13, néu mét
ngudi c6 hanh vi sira chita, 1am thay doi
nguyén trang cua tac pham, nhung khéng c6
chimng ctr cho thiy sy stra chira, thay ddi nay
lam ton hai dén danh du, uy tin cua tac gia
thi chua du co so dé khiang dinh d6 1a hanh
vi Xam pham quyén bao vé su toan ven cua
tac pham.

Cu thé, LSHTT 2005 dé cap dén céc
hanh vi “sira chira”, “cit xén”, va “xuyén
tac” tac phim la nhimmg hanh vi cé thé xam
pham dén sy toan ven cua tac phim. Nhimg
khédi niém nay khong dugc dinh nghia 16
trong van ban luat. Du vay, xét theo ngir
nghia thong thudng, hai khai niém “cit xén”
va “xuyén tac” ¢6 ¥ nghia tiéu cyc. Theo T
dién tiéng Viét cua Vién Ngoén ngir hoc,
“cit xén” dugc hiéu 1a “cit bo bot mot sb
phan, lam cho mét tinh nguyén ven™. C6
thé hiéu, cat xén 1a hanh vi lam que quat,
bién dang mot tac phe’im, lam giam gia tri
tac pham. Cach hiéu nay ciing twong dong
vai khai niém tiéng Anh “mutilation” dwoc
st dung tai Piéu 6bis Céng wdc Berne’.

5 Hoang Phé (chu bién), T dién tiéng Viét, Vién
Ngon ngir hoc, Nxb. Pa Ning, 2000, tr. 120.

7 Tir dién Cambridge dinh nghia mutilation la hanh
vi hay hoai mft tac phém. xem tai
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Tuong tu, “xuyén tac” duoc hiéu I hanh vi
“trinh bay sai sy that v&i dung ¥ x4u™®. Nhu
vdy, xuyén tac tac pham I hanh vi ¢é ¥ lam
sai léch y nghia that sy cua mot tac phﬁim
ma tac gia mudn truyén dat, thé hién trong
mot tac phém khac va dugc thuc hién mot
cach thiéu thién chi. Khai niém tiéng Anh
tuong dwong duge tim thiy tai Diéu 6bis
Cong udc Berne, “distortion”, cling co
nghia twong tu’.

Trong khi do, néu cin ctr theo Tir dién
tiéng Viét, khai niém “stra chita” dugce su
dung tai Pidu 19 LSHTT 2005 lai ¢c6 vé
chua duoc chuin x4c. Theo do, “sira chita”
duge hiéu la sira nhitng chd hu hong, sai
s6t'°. C6 18, nén thay thé bang khai niém
“sira 61" sé chinh xac hon (“sira d6i” duoc
dinh nghia 1a “thay doi, thém bét cho phu
hop voi yéu cdu di khac trude™)!''. Khai
niém nady cling twong ung vdi thuit ngl
tieng Anh “modification” dugc su dung
trong Cong udc Berne!'?

Theo tinh than ctia LSHTT 2005, cho
du 12 hanh vi hiéu theo nghia tiéu cuc (lam
ha thip gid tri tac pham véi dung ¥ xéu) nhu
Ja “cat xén”, “xuyén tac”, hay hanh vi mang

https://dictionary.cambridge.org/vi/dictionary/englis
h/mutilation, truy cdp ngay 10/4/2019.

¥ Hoang Phé (chu bién), Tir dién tiéng Viét, Vién
Ngon ngir hoc, Nxb. Pa Ning, 2000, tr. 1162.

Tt dién Cambridge dinh nghia distortion 1a hanh vi
thay d6i y dinh ¢6 chu dich hodc y nghia thit sy ciia
mot diéu gi do, xem tai https://dictionary.cam
bridge.org/vi/dictionary/english/distortion, truy cép
ngay 10/4/2019.

9 Hoang Phé (chu bién), Tir dién tiéng Viét, Vién
Ngon ngir hoc, Nxb. Ba Néng, 2000, tr. 878.

' Hoang Phé (chu bién), Tir dién tiéng Viét, Vién
Ngon ngir hoc, Nxb. Pa Ning, 2000, tr. 878.

2 Tir dién Cambridge dinh nghia modification la
hanh vi “thay d6i mét cai gi 4o, thuong la dé phat
frién no”, xem tai https://dictionary.cambridge.org/
vifdictionary/english/modification, truy cép ngay
10/4/2019.

tinh chit trung dung, tham chi tich cuc, nhu
“stra chira” (stra doi) tac pham chi ¢6 thé bi
xem 12 hanh vi xdm pham quyén téc gia dbi
vl su toan ven cua tac phém néu nhu tac
gia ching minh duge uy tin, danh du cua
ban thin bi phuwong hai boi céc hanh vi trén.
C6 thé néi, trong hoat dong chung mmh co
hay khong su xdm pham quyén, néu diu
hi¢u hanh vi “sua chua" “cdt xén”, “xuyén
tac” 1a diéu kién cén thi dau hiéu “phuong
hai dén danh dy va uy tin cta téc gia” lai la
diéu kién du.

Tuy nhién, Nghi dinh s6 22/2018/ND-
CP quy dinh chi tiét mét s6 diéu cia LSHTT
2005 (sau day goi 1a ND 22) lai ¢6 hudng
din mau thudn véi van ban luat. Cu thé,
khoan 3 Piéu 20 ctia NP 22 khing dinh:

“Quyén bao vé sy toan ven cua ldc
pham, khéng cho ngudi khdc sita chita, cdt
xén tac pham quy dinh tai khoan 4 Diéu 19
cua Ludt So hitu tri tué la viéc khong cho
ngudi khdac swa chita, cdt xén tdc phcfm hodc
swa chiva, ndng cdp chuong trinh mdy tinh
trir truong hop co thoa thudn cua tdc gia .

RO rang, viéc ND 22 loai bo hédn cum tir
“giy phuong hai dén danh du va uy tin cia
thc gia” di lam thay d6i hoan toan tinh than
va ban chat cua khoan 4 Diéu 19 LSHTT
2005, khién van dé chung minh hanh vi
x4m pham quyén bdo vé su toan ven ctia tac
phfim ré sang mot hudng hoan toan khac.
Néu 4p dung quy dinh ciia NP 22, tic gia
khéng cin chimg minh hau qua cua hanh vi
tac dong dén tac phém, ma chi cin chi ra
dwoc su “stra chira, cat xeén tac phém” khi
chura ¢6 su dong ¥ cua ban thén tac gia. Noi
cach khac, yéu té c6 hay khéng cé su thoa
thuén cia tic gia s& 14 yéu t6 then chét,
quyét dinh viéc chinh stra tic phim cé ciu
thanh hanh vi vi pham sy toan ven cua tac
phdm hay khéng. Céch tiép can nay twong
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dong véi quy dinh cua ludt ban quyén tai
cac nude nhu Phap, Hy Lap hay Bi nhu da
phan tich ¢ trén. Co quan diém cho rang,
ban than khai niém “cat xén” da ham chira y
nghia tiéu cuc (nhu da phan tich ¢ trén) nén
khong can thém vao cum tir “gdy phuong
hai dén danh du va uy tin cua tac gia” nta.
Tuy nhién, 1ap ludn nay lai khong thé ap
dung cho hanh vi “sia chira” (von khong
nhét thiét mang nghia tiéu cuc, tham chi 1a
tich cuc). Hon nita, ngay ca LSHTT 2005
van quy dinh yéu t6 “gay phuong hai cho
danh du va uy tin cua tdc gia” du co sur dung
cum tir “cat xén” va “xuyén tac”. Vi vay,
that khé c6 thé cho rang quy dinh tai NP 22
thé hién duing tinh than cia LSHTT 2005.

2. Nhimng van dé dit ra tir goc nhin
luat hoc so sanh

2.1. Quyén bio vé sw toan ven ciia tic
pham trong méi quan hé véi quyén lam tic
pham phdi sinh

Néu quyén bao vé su toan ven cua tac
phim 12 quyén nhan than, gin lién vdi tac
gia va khong thé chuyén giao cho nguoi
khac thi nguoc lai, quyén lam tac pham phai
sinh lai 12 quyén tai san, thugc doc quyén
clia chu s& hiru tac phdm. Theo d6, chu s&
hiru ¢6 quyén ty minh hodc cho phép ngucfi
k}}ac lam tac pham pha1 sinh tir tic pham
goc ma minh dang nam gilr quyen so hiu
(diém a khoan 1 Diéu 20 LSHTT 2005).

Téc pham phai sinh duge liét ké tai
khoan 8 Biéu 4 cua LSHTT 2005, bao gbm
tic pham dich tir ngén ngir nay sang ngdn
ngir khic, tic phim phoéng tic, cai bién,
chuyén thé, bién soan, chii giai, tuyén chon.
C6 thé hiéu tac pham phai sinh la tic phdm
dugc sang tao dua trén tac phém géc, 6 thé
¢O su can thiép vao tinh chinh thé cua tic
phém (stra dbi, chinh stra tac phfim, vi du,
tac pham phéng tac, cai bién) hodc khong
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can thiép vao tinh chinh thé ma chi thuc
hién cac hanh vi sép xép, tong hop, chon loc
thong tin, chuyén loai hinh,... theo mét
cach thirc nhat dinh (vi du tac ph:im chuyén
thé, bién soan, tuyén chon). Nhu viy, vé
mat hanh vi, hoat dong lam tac phim phai
sinh - dac biét la phong tac, cai bién - co
nhiéu diém tuong déng véi hanh vi sira
chira tic phim von c¢6 kha nang bi coi la
xam pham dén quyén bao vé su toan ven
ctia tac pham. Do do, chinh tinh chit nay
khién cho ranh 2101 gifra quyén lam tic
pham pha1 sinh va quyen bdo vé su toan ven
tac pham trong nhiéu truong hop la rat kho
phan dinh.

Theo quy dinh phap luat, diéu kién dé
tac pham phéi sinh duoc bao ho 1a phai co
tinh nguyén gbc (khoan 3 Piéu 14 LSHTT
2005) va khong dugc gay phuong hai cho
quyén tac gia déi véi tac pham goc (khoan 2
Piéu 14 LSHTT 2005). Mot trong nhimg
hanh vi gdy phuong hai nay chinh la viéc
xam pham quyén bao vé su toan ven cua tdc
phdm. Piéu nay ching to rang, mic du
quyén lam tac pham phai sinh la quyén cua
chu s& htru nhung khi thyc thi quyén nay,
cht s& hitu van phai ton trong quyén bao vé
su todn ven tdc phdm ciia tic gia. Tuy
nhién, nhu da phan tich ¢ trén, do cach tiép
can cua LSHTT 2005 va ND 22 khong
twong dong nén co thé din dén cach hiéu
méu thudn nhau khi ap dung quy dinh nay
trén thuc té.

Céach tiép cin ctia khoan 4 Diéu 19
LSHTT 2005 cho phép mdt khoang tv do
sang tao kha rong trong hoat dong lam tac
pham phai sinh. Theo d¢, chi can khong giy
phuong hai cho danh du, uy tin cua tic gia
thi nhimg hanh vi thay d6i, chinh stra téc
pham gbc theo mét ¥ do sang tao nhét dinh
cua chu s¢ hitu hoac ngudi dugc phép cua
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chi s& hitu dé tao ra mét téc pham mai ¢6
tinh nguyén géc déu thudc pham vi téc
pham phai sinh hop phap.

Nguoc lai, néu ap dung quy dinh tai
khoan 3 Piéu 20 NP 22, viée tu do sang tao
thc phdm phai sinh s& hep hon rat nhiéu.
Boi I, theo cach tiép can clia quy dinh nay,
bét cir hanh vi sira chira tac phim gdc nao,
néu khéng c¢6 sy dong thuin cua tac gia,
cling c6 thé cdu thanh hanh vi xdm pham
quyén bao vé su toan ven tic phim cua tac
gia, cho du tac gia khong chimg minh duoc
hanh vi d6 gdy phuong hai dén danh du, uy
tin cua minh.

Mot van dé kha nghiém trong dugc dat
ra 13, véi cach tiép can nay, nguyén tic bao
ho quyén lam tic phim phai sinh véi tu
cach 1a quyén tai san, von thude doc quyén
cua chu s¢ hitu tic pham, da khong dugc
gilr viing.

Cu thé, trong truong hgp chu so hiru
quyen tac gia va tac gia ddi voi mot tac
phdm 14 hai chu thé doc lap thi theo quy
dinh cia LSHTT 2005, chu s¢ hitu quyén
tac gia s€ c6 doc quyen lam tac pham phai
sinh, trong khi tic gia ndim quyén bao vé su
toan ven cua téc pham” Vi lam tic phiam
phai sinh 1a doc quyen cua chu s¢ hiru nen
vé mit nguyén tic, chu so hiru khong can
phai xin phép tac gia. Tuy nhién, véi tinh
than cia NP 22, nguyén thc nay bi vo hiéu
héa boi 18 bat cir hanh vi nao sira ddi mot
tac pham, mudn duoc coi la hop phép, phai
duge sy dong ¥ cua tic gia (vi khong thé
lam tic pham phai sinh nhu phéng tac hay
cai bién ma khong cé su chinh sira tic phdm
gbc). V6 hinh trung, quy dinh cia ND 22 ¢6
khuynh huéng ddng nhat quyén lam tac
pham phai sinh va quyén bao vé su toan ven

13 Xem cac quy dinh tir Diéu 36 dén Diéu 39 cia
LSHTT 2005.

cua tac.pham, bién quyén lam tac phim phai
sinh thanh quyén nhan than, khién quyén
lam tac phim phai sinh khong thude doc
quyén ciia chu s& hitu ma thude vé tac gia.
Cach tlep can nay da tudc bo loi ich hop
phap cta chu s& hiru tic quyén lién quan
dén viéc khai thac quyén lam tic phim phai
sinh theo quy dinh cua LSHTT 2005.

Trén thyc té, vu kién ban quyén ddi véi
hinh thirc thé hién cic nhan vét trong bd
truyén tranh Than dong dét Viét gitra ong
Lé Linh va Céng ty Phan Thi gin diy la
mot minh chimg cho vén dé néu trén. Cu
thé, trong ban 4n so thdm, toa an da lap luan
rang viéc Cong ty Phan Thi thay déi hinh
thirc thé hién géc cua cac nhéan vét Trang Ti,
Stru Eo, Dan Béo, Ca Meo dé phu hop véi
cét truyén, bdi canh, ndi dung cu thé cua
ting tap truyén tUr tdp 79 tr¢ di cua bod
truyén tranh Than dong dit Viét ciing nhu
cia bd truyén tranh Than dong déat Viét m§y
thuat, Than df)ng dat Viét khoa hoc 1a hoat
dong lam tic pham phai sinh c6 sira chita
tic phim gdc, nhung khéng c6 thoa thuén
vi Ong Linh va khéng dugc ong Linh dong
¥ 12 xAm pham quyén téc gia duge quy dinh
tai khoan 5 Piéu 28 LSHTT 2005'*. Ro
rang, c6 mot sy nhap nhang rat 16n khi mot
mit, thim phan cong nhan hanh vi thay déi
hinh thirc thé hién géc cic nhan vét cia chu
s¢ hitu la hoat dong lam tac pham phai sinh,
nhung mit khéc, van tuyén day la hanh vi
xam pham quyén cua tic gia Lé Linh chi
béi vi chua dugce su dong ¥ cua tac gia. Mic

4 Ban an so tham cta vy kién nay dugc Toa én nhan
dan quan 1, Tp. H& Chi Minh tuyén vao ngay
18/02/2019; xem thém vé vy kién tai
https://news.zing.vn/hoa-si-le-linh-thang-kien-doi-du
oc-tac-quyen-than-dong-dat-viet-post917423.htmi?fb
clid=IwAR 1 1pptIMKEIWQZPwsX20JB2fzpxDmnk5
eOUWXoTrLGOIOf4r6LaBtay81k, truy cidp ngay
10/4/2019,
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du ban an can c vao LSHTT 2005, nhung
thiam phan lai 4p dung céch tiép can cua NP
22, theo do, ban 4n so tham chi dé cip dén
yéu t& c6 hanh vi stra chita téc phdm clia
chu s& hiru la Cong ty Phan Thi ma khong
hé phan tich, danh gia yéu té hau qua co gay
phuong hai cho danh duy, uy tin cua tac gia
khong. Thay vao d6, thim phan lai nhan
manh yéu t6 chwa dugc su df”)ng y cua tac
gia nhu quy dinh tai khoan 3 Piéu 20 NP
22. RO rang, v6i logic nay, nguoi thyc su
niam quyén lam tac phim phai sinh khong
con la chu s httu nira ma nguoc lai, chinh
ngudi co tu cach tac gia (du khong co tu
cach chu so hiru) méi c6 quyén lam tac
phim phai sinh. Mot cach tiép can lat dé
hoan toan nguyén tac: Quyén lam tic pham
phai sinh thudc chu thé c6 tu cach chu so
hitu tac quyén ciia LSHTT 2005.

Tuy n‘men trong mat vu kién khéac cling
dién ra gin nhu dong thoi voi vu kién trén,
gira Cong ty Tudn Chau Ha Noi va dao
dién Viét TG lién quan dén quyén tac gia ddi
véi vo dién thue canh “Ngay xua”, tham
phan cua Toa an nhan dan Tp. Ha Néi lai co
cach tiép can nguoc lai. Ban an so tham cua
vu kién nay céng nhan rfmg, vo1 tu cach la
chu 50 hiru, Céng ty Tuan Chéu Ha Noi c6
quyen lam téc phadm phai sinh “Tinh hoa
Bic B9” trén co s sua chira tac pham goc
“Ngiy nay” ma khong can sy dong y cua
tac gia Viet Tu, bac bo yéu cau doi boi
thudng cua tac gla . RO rang, trar vai ban
an so thim vu Than dong dat Viét, cach tiép
can cua ban an so tham trong vu kién nay
bam sat quy dinh cua LSHTT 2005 hon.

'S Ban an so tham cua vu kién nay dwoc Toa én nhan
dan Tp. Ha N§i tuyén vao ngay 20/3/2019; xem thém
vé vu kién tai hups:/nld.com.vn/van-nghe/tranh-
chap-ban-quyen-vo-thuc-canh-tricu-do-toa-tuyen-tin
h-hoa-bac-bo-la-vo-dien-phai-sinh-20190320100602
19.htm, truy cap ngay 10/4/2019,
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Nhu viy, su mau thuin gitra cach tiép
can cua LSHTT 2005 va NP 22 da tao ra
hai cach hiéu va 4p dung phép luat hoan
toan trai nguoc nhau cua cac toa an.

Nghién ciru phap ludt mét sé nude trén
thé gigi, trude tién phai khang dinh ring,
viéc phan dinh ranh gidi gitta hanh vi lam
tac pham phai sinh hop phap va hanh vi xam
pham quyén bao vé su toan ven cua tic
pham dugc giai quyét trong luat khong phai
la diéu dé dang. Pic biét, dbi vdi qudc gia
4p dung nguyén tic chi cin c6 hanh vi tac
dong trai phep dén tinh nguyén ven cua tac
pham la da cau thanh hanh vi xam pham
quyén tac gia ma khéng can chimg minh yéu
t6 hdu qua. Du vay, van ban phap ludt hogc
cac an l¢ ¢ nhlmg qudc gla nay van xac dinh
nhitng nguyén tic cu thé giup phan dinh rd
hai hanh vi trén. Vi du, Bo luat So hiru tri
tué ctia Phap bao hd quyén bao vé su toan
ven tac pham theo hudng tuyét déi, nghia la
tac gia khong can phai chimg minh hau qua
“gdy phuong hai dén danh du, uy tin” cua
hanh vi tac déng dén tac pham. Mic di van
ton tai khuynh huéng xem moi hanh vi sua
d6i tic pham déu c6 thé cAu thanh hanh vi
xam pham, tuy nhién, khuynh huéng chu
yéu dugce ap dung trong cac an 1€ la mo rong
quyén tu do sang tao cua hoat dong lam tac
phdm phai sinh (modification/adaptation).
Mot hanh vi chi bi coi la xam pham néu nhu
no “xuyén tac” (distort) tinh than chung
(spirit) cua tic pham nhlmg mat khac hanh
vi sira d6i nhit 6mh ddi véi van ban (text)
cua tac pham thi van duge coi la hop phap'®.
Nhu vay, tiéu chuan dé toa 4n cO thé xéc
dinh ranh gigi giira hanh vi lam tac phdm

1® Bdo cdo “Study contract concerning moral rights
in the context of the exploitation of works through
digital technology”™ (2000) duge thuc hién boi EU
Commission’s internal market directorate-general,
tr. 39.
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phai sinh hgp phdp va hanh vi xdm pham
quyén bao vé su toan ven cua tic phim
chinh 1 van dé tinh than chung cua tac
phim c6 duge ton trong hay khong. Nhu
vdy, khong phai bt ¢ sy chinh sua tic
phim nao cling bi coi 1a xdm pham quyén
bao vé su todn ven cua tac pham.

Mot vi du khac la Puc, noi ma phép
ludt vé ban quyen cling vach ra nguyén tic
chung goép phan xac dinh ranh gi6i giira
hanh vi lam tic phdm phai sinh hop phap va
hanh vi xam pham quyén bao vé su toan
ven cua tic pham. Nguyén tic nay dugc xac
lap tai Diéu 39 Pao luat Ban quyén va
quyén lién quan; theo dé, hanh vi sira déi
tic pham la dugc phép va tac gia khong co
quyén phan d6i, dva trén nguyén tic thién
chi (good faith)'”. Noi cach khac, hanh vi
lam tic pham phai sinh duoc coi 1a hop
phap trir khi tac gia phan d6i hanh vi nay
chimg minh dugc la minh c6 1y do chinh
ding. Bén canh d6, DPiéu 24.1 ciing quy
dinh viéc tao ra mot tdc pham moi dua trén
viéc su dung tu do (free use) (vi dy, sir dung
vi muc dich c4 nhan) mét tic pham thudc
pham vi bao ho tic quyén cua ngudi khac
khong can phai co su cho phép cua téc gia
tac pham gdc do.

Nhu vdy, mic du viéc xac dinh ranh
gi6i gitra quyén lam tac pham phai sinh hop
phip va quyén bao vé su todn ven cua tic
pham khong phai la dé dang, nhung phép
luit cia ca Dire 1an Phap déu c6 nhitg quy
tic cua riéng dé phan dinh ranh giGi nay.
Theo do, khong phai moi hanh vi swra chira,
thay d6i mot tac pham khi chua ¢ su cho
phép cua tic gia déu 1a hanh vi xAm pham

7 The Act on Copyright and Related Rights
(Urheberrechtsgesetz, UrhG), xem tai https://www.
gesetze-im-internet.de/englisch_urhg/englisch_urhg.
html#p0028, truy cap ngay 10/4/2019.

quyén bao vé sy todn ven cua tac pham nhu
cach tiép can cua ND 22 trong phap luit
Viét Nam. Pang luu ¥ la, du cach tiép cén
khong gidng nhau hoan toan, nhung ca phap
luat ctia Phap l1in cua Puc déu c6 ngudng
bao ho quyén bao vé su toan ven cua tac
phdm cao hon quy dinh cia Cong uéc
Berne (nhu da phan tich ¢ trén), trong khi
LSHTT 2005 lai ¢6 ngudng bao hd hep hon,
bam sat Cong udc Berne.

2.2. Tiéu chi xic dinh yéu té “giy
phuwong hai cho danh du, uy tin cua tdic
gia”

Ca LSHTT 2005 1in NP 22 khéng c6
mot quy dinh cu thé nao dé giai thich yéu td
“gay phuong hai dén danh du, uy tin cua tac
gia”. Khong cé van ban quy pham phap luat
nao cua Viét Nam vach ra nhiing tiéu chi cu
thé ma toa 4n c6 thé dua vao dé cin nhic,
danh gia yéu td nay. Su thiéu ving quy dinh
loai ndy c6 kha nang dan dén su tuy tién
trong cic quyét dinh cua thdm phdn trén
thyc €. Boi 18, day la yéu t6 mang tinh cha
quan, phu thudc vdao cam nhén, tinh cach
riéng cua mbi ca nhan. Qua vay, trong thuc
té ¢6 thé dé dang tim thdy mét ngudi co
khuynh hudéng “qué nhay cam hodc kiém
soat thai qua d6i voi cach thirc ma tac phim
cua anh ta dugc sir dung”'® hodc nguoc lai.

Mot van dé nita- 13, tinh chdt “gay
phuong hai dén danh dy va uy tin cua tac
gia” nén duge xét dudi goc dd cam nhan
cua chinh ban than tac gia hay phu thudc
vao su danh gid cua ngudi khac? Hon nita,
luat c6 doi hoi phai thuc sy ¢6 hau qua
“phuong hai” di dién ra hay chi cin co
nguy co gy phuong hai dén quyén nay? R
rang, néu thiéu nhimg quy dinh chi tiét,

" M.J. Davidson, A.L. Monotti & L. Wiseman,
Australian Intellectual Property Law, Cambridge
University Press, 2008, tr. 300.
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hodc it nhdt nhimg quy dinh mang tinh
nguyén tic lam tiéu chuan dé xac dinh yéu
td mang tinh phap 1y nay, khé c¢6 thé tranh
duge sy tuy tién, mau thudn gitra cac ban
4n, quyét dinh cua toa an.

Pao luit Ban quyén cia Canada quy
dinh quyén bdo vé sir todn ven cla tac phdm
chi bi coi la xdm pham khi hanh vi tac dong
dén tac phim d6 (xuyen tac, cit xén hodc
cac hanh vi sira doi khdc) giy phuong hai
dén danh dy, uy tin cua tic gid (to the
prejudice of its author’s or performers
honour or reputation) (Piéu 28.2 (1),
Ching ta thay diéu ludt nay twong tu nhu
quy dinh tai Diéu 6bis Cong uoc Berne va
LSHTT 2005 ciia Viét Nam. Dé tra 1oi cu
hoi liéu tinh chét cua su phuong hai nay
duoce quyét dinh bai chinh cam nhan cua tac
gia hay ngudi khac, thAm phén O’Brien J.,
trong vu an Snow v. The Eaton Centre Lid.
et al. n6i tiéng & Canada, cho rang “tinh chat
“gay phuong hai dén danh du, uy tin cua tac
gia” [...] 1a dé cap dén nhitng yéu t6 hoac
nhén dinh cua chinh tac gia mién 1a ching
hop ly”20 Vi thé, tham phan da chap nhén
yéu cau cua nguyén don, tuyén b bj don da
thue hién hanh vi xdm pham quyen dbi voi
su toan ven cua tac phém. Quan diém nay bi
coi 12 mdt cach tiép cén “nhay cam bic
nhdt” khi x4c dinh hanh vi gy phuong hai
dén uy tin, danh dy cia tac gia®'. Vi thé, 4n

" Canadian  Copyright  Act, xem tai

https://laws.justice.gc.caleng/acts/C-42/section-28.2-
20121107 html#wb-cont, truy cdp ngay 12/4/2019.

20 Snow v. The Eaton Centre Ltd. (1982) duoc cong
bé trong Canadian Patent Reporter, tr. 105. Xem
https://zvulony.ca/2012/decisions/snow-v-caton-cent
re-ltd-et-al/  va  https://www.cipil.law.cam.ac.uk/
virtual-museum/snow-v-eaton-centre-ltd-1982-70-cp
r-2d-105, truy cdp ngay 12/4/2019,

3 M.J. Davidson, A.L. Monotti & L. Wiseman,
Australian Intellectual Property Law, Cambridge
University Press, 2008, tr. 300.
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1€ sau do, Prise de parole Inc v. Guérin,
éditeur Ltée*?, mac di mot mat van ap dung
an 1é Snow cho ring viéc quyét dinh mot
hanh vi ¢6 gay phuwong hai cho danh du, uy
tin tac gia khong, trudc tién can dwa vao
cdm nhan chu quan cua chinh tac gia; nhung
mat khac, thim phan van yéu cau dwa ra
nhitng bang ching khach quan dé 1am tiéu
chudn cho quyét dinh, bao gdm ¥ kién ciia
cong dong hay céc chuyén gia trong linh vure
¢6 lién quan. Néu thoa man tiéu chi chu
quan, nhung khong thoa man tiéu chi khach
quan, toa an s€ khong cong nhan hanh vi cua
bi don 1a xdm pham quyén ctia nguyén don:
“Néi mét cdch ngan gon, méc di tdc gia
chimg minh dwoc rang tdc pham cua minh
dd bi swa doi dang ké ma ban than khéng
duwoc théng bdo, va rfmg ban than da bi séc
va dau khé boi hanh vi nay nhung khéng cé
i bang chitmg khdach quan cho rang viéc
sira doi tde pham gdy phicong hai cho danh
dw, uy tin cua fd‘c gid theo quy dinh tai Diéu
28.2(1). Vi yéu to nay khong dwoc ching
minh nén khéng thé xem quyén nhdn thin
cua tac gia da bi xam pham ™.

C6 thé noi rang, vé mat ly thuyét, cach
tiép can cua toa an Canada tir sau vu viéc
Snow mang tinh cén bﬁng. Mot mat, toa an
van xét dén ¥ chi chii quan cua tac gia (tham
chi tidu chi nay duogc dé cap dén trudc tién),
nhung mat khac van quan tdm dén cic bang
chirg khach quan. Du vy, trén thuc té, yéu
t6 mang tinh chédt quyét dinh dé xdc dinh
mot hanh vi c6 phat 14 xam pham hay khéng
lai chinh la cac bé’mg ching khach quan,
nghia 12 cich nhin nhén, quan diém ciia

2 Prise de parole Inc v Guérin, éditeur Lide, dugc
cong bb trong Canadian Patent Reporter, tr. 557.

3 Prise de parole Inc v Guérin, éditeur Lide, dugce
cong bd trong Canadian Patent Reporter, tr. 557,
xem doan 28 trong phén quyét.
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cong ching hay cua cac chuyén gia trong
linh vuc ¢é lién quan.

- Mt diém dang luu ¥ nira trong phan
quyét nay 14, thim phén cho ring tic gia chi
can chimg minh dugc ¢6 khuynh huéng gay
phuong hai ma khéng can c¢6 hiu qua gy
phuong hai thuc té xdy ra la du dé thoa méan
yéu t6 “giy phuong hai dén danh du, uy tin
cuia tée gia” duge quy dinh tai Diéu 28.2(1).

Mot qudc gia khic cdn xem xét & day
chinh 1a Uc. Pao luit Ban quyén nim
1968%* ciia Uc ciing ¢ cach tiép can dbi voi
quyén bao vé su toan ven cia tic phim
twong tu nhu Coéng wéc Berne va LSHTT
2005 cia Viét Nam. Cac diéu 195Al,
195A), 195AK va 195AL cua Pao ludt nay
quy dinh dé c6 thé xac dinh mot hanh vi vi
pham, nhan t5 chinh yéu cin phai xem xét
la hanh vi d6 cé tinh chat “xic pham”
(derogatory) hay khong. Nghia la, theo ludt,
tic gia phai ching minh dugc hanh vi vi
pham dd giy phuong hai dén danh dy, uy
tin cua ban than (prejudicial to the author’s
honour or reputation) (Piéu 195AQ). Nhu
da phan tich, hdu qua nay khong phai hic
nao cling dugc xdc dinh dé dang vi tinh chu
quan cua né. Vi thé, dé han ché tinh chét
cam tinh khi ra quyét dinh, Diéu 195AS dua
ra nhiéu yéu t6 ma cac téa an ¢ Uc c6 thé
dya vao d6 dé danh gid tinh chit “xic
pham” ciia mot hanh vi nhu: Ban chét cla
tic phdm (vi du, tic phim mang tinh nghé
thudt thun tiy hay tic phim mang tinh img
dung), muc dich, cach thie, bdi canh su
dung cua tac pham, thong 1¢ cua nganh/linh
vuc ma trong d6 tac pham duoc sir dung, ...

* The Copyright Act 1968 (Cth), xem tai
http://wwwS5.austlii.edu.au/au/legis/cth/consol_act/ca
1968133/index.html#s195as, truy cdp ngay
12/4/2019.

Pirc cling 1a mdt qudc gia 4p dung
nguyén tic danh gia hanh vi vi pham qua
hai yéu t6, hanh vi va hiu qua. Tuy nhién,
mét diém dang cha y trong ludt tac quyen
cua Dirc chinh la viéc de cao nguyen tac cin
bang loi ich glua tac giad tac pham va nguoi
su dung tic pham Nguyén tic nay tao ra
mot quy trinh chuan ma toa én Dic phai
tuan thu khi giai quyét tranh chfzp, han ché
su chii quan trong ban 4n, quyét dinh ciia
toa. Cu thé, khi xem xét mot hanh vi nao la
hanh vi xdm pham, tda an phai tuan thu cac
budc sau:

(1) Trudc ti€n, toa phai xem xét mot
cach khach quan c¢é hanh vi xdm pham
quyén hay khéng; nghia la ¢6 hanh vi xuyén
tac hay bét cir hanh vi ndo xtic pham dén tac
phim hay khéng;

(2) Néu co, toa sé tiép tuc xem xét
hanh vi ké trén c¢6 gdy phuong hai cho tac
gia khong;

(3) Néu cé thi liéu loi ich cua tac gia
trong trudng hop éy c6 cén bing véi loi ich
cua céc bén con lai hay khong?

Ngoai quy trinh ba budc ké trén, ciing
twong tu nhu Uc, tda 4n & Pirc ciing phai
tinh dén cac yéu té co lién quan khéc, nhu
ban chat va mire d6 cua hanh vi vi pham,
cac yéu to bj anh hudng, mirc d6 nguyén
géc clia tic pham... dé dam bao nguyén tic
cdn bang loi ich®.

Ngay ca Phép, quic gia c¢6 co ché bao
h$ quyén nhan than ddi véi su toan ven ciia

3 Béo cdo Study contract concerning moral rights
in the context of the exploitation of works through
digital technology (2000) duge thuc hién bai EU
Commission’s internal market directorate-general,
tr. 60.

* Bao cdo Study contract concerning moral rights
in the context of the exploitation of works through
digital technology (2000) duogc thuc hién béi EU
Commission’s internal market directorate-general,
tr. 60.
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tic pham o ngucng rit cao nhu da dé cap,
van dit ra mot s6 yéu té dé kiém soat nham
han ché kha ning lam dung quyén nay. Cu
thé, “thong 1&” (customs) cua mdt nganh,
mot linh vuc nao dé hodc nhung dac diém
han ché ¢b hiru cua mot loai hinh tac phflm
nao do s& la nhitng yéu t6 duoc toa 4n cén
nhic khi danh gia hanh vi xdm pham?®’

Nhu vdy, ca phap luat cua Uc va Phép
déu xem ban chit tiac pham, loai hinh dic
thu cua tac pham thong 1€ su dung tac
pham I nhimg yéu to quan trong can xeét
dén khi danh gia tinh chit xam pham cua
hanh vi.

Piéu niy da khong dugc tda 4n Viét
Nam xét dén trong vu kién “Than dong dat
Viét”, khi tham phéan cho ring hinh thtc thé
hién cac nhan vat trong truyén da bi sira
chira trong cac phién ban Than dong dat
Viét my thuat hay Thin déng dét Viét khoa
hoc. Boi I8, cian cir vao cic Gidy chimg
nhin quyén tic gia, hinh thic thé hién cua
cac nhan vat Trang Ti, Suu Eo, Dan Béo,
Ca Meo chi duoc dién hoat ¢ mot vai goc
canh nhu trudce, nghiéng, sau lung. Toa an
xem ddy la hinh thirc thé hién géc cua cac
tac pham, do vdy bat cir hinh anh nao duoc
thé hién & nhiing goc khac déu bj coi la stra
chira tac phdm gbc. Quan diém ndy hoan
toan khong xét dén loai hinh tic phim va
muc dich sir dung tic pham dic thi. Déi voi
loai hinh tic phim my thuit tmg dung nhu
hinh thirc thé hién cac nhan vat duge su
dung trong truyén tranh, do dac tinh hinh
anh phai pht hgp véi ndi dung, 11 thoait cua
truyén thi khong thé chi gidi han viée sir
dung trong mgt vai dong tdc, goc canh da

1 Béo cdo Study contract concerning moral rights in
the context of the exploitation of works through
digital technology (2000) dugc thyc hién boi EU
Commission’s internal market directorate-general.
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duge thé hién trong Giay chiing nhin dang
ky quyén téc gia. Cu thé hon, 10i thoai, néi
dung truyén luén bién hoa nén hinh thirc thé
hién cua cac nhan vét nhat thiét phai bién
hoa theo dudi nhiéu goc canh khéc nhau,
khong thé chi dugc dién hoat theo vai goc
do ghi nhin trong Gidy chimng nhan ding ky
quyén tac gid. Theo quan diém cia ngudi
viét, cac hinh anh duoc ghi nhan trong G:ay
chirng nhan nén dugce hiéu 1a céch thic thé
hién co ban cua mét nhan vat, phan anh tinh
than chung cua nhan vat. Pidu d6 c¢6 nghia
la, khi xem xét liéu c6 su chinh swra tac
pham géc hay khong thi cin xét dén tong
thé hinh thirc thé hién, tinh than chung cua
nhan vat, chir khong nén may moc cho rang
bt cir hinh thirc thé hién nao & goc khac voi
gbc da dugc ghi nhan trong Gidy ching
nhén déu 12 hanh vi sira chita tac pham.

2.3. Hanh vi tdc dpng dén ban géc ciia
tic phim tao hinh, tic phiam kién triic

Vé ban chat, mot dac diém cua tai san
tri tué nd1 chung chinh 1a tinh vo hinh cua
no. Noi cach khac, tai san tri tu¢ khong
d6ng nhat véi hinh thirc thé hién bén ngoai
cu thé cua tai san ndy dudi mot dang vat
chat nhat dinh. Vi du, mot tac pham van
chuong véi tu cach 14 mdot tair san tri tué
khéng ddng nhit voi cudn sich cé in tac
pham d6. Do d6, gia tri cua nhiing tac pham
dang nay du ¢ dang ban gbc hay ban sao la
giong nhau. Hiu qua 1, hanh vi xé vai trang
sach hay tham chi dot bo mot cudn sach co
In mot tac phém khong thé bi coi la xam
pham quyén nhin than cua tac gia doi voi
su toan ven cua tac phim ay.

Tuy vay, ¢6 nhitng loai hinh tic phim
ddc thu c6 nhitng ddc trung rat riéng. Cu
thé, céc tac phé‘im tao hinh nhu hoi hoa, diéu
khic vén chi ton tai dudi dang ddc ban, gia
tri ban gbc va ban sao khong déng nhéat nhu
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cac loai hinh tac pham khac (gia tri chu yéu
ctia chiing chi nim & ban gbc). Riéng dbi
véi tac pham kién trac, tinh chéat tmg dung
cia n6 1a mot dic diém ndi trdi, theo do,
chu thé sur dung hodc truc tiép chiu anh
hudng boi tinh chat nay lai thuong chinh 1a
chui s0 hitu quyén — ngudi truc tiép sur dung
tac pham — chir khong phai tac gia. Vi thé,
nhirng hanh vi truc nep tac dong dén hinh
thirc thé hién vat chit — ban goc — cua tac
phdm (vi du, bdi ban, thém that, tham chi
phé hity mét phan hodc hoan toan mét bic
tranh, mét birc twong diéu khic hay mot
ngdi nha) cé cau thanh hanh vi xdm pham
quyén nhén than cua tac gia dbi vdi su toan
ven ctia mot tac pham?

Gan diy, mot su kién van héa dang chi
y xay ra la viéc cac nghé si ndi tiéng da ky
tén lén birc tranh cua mdt hoa si theo yéu
cau cua chinh chu s¢ hiru tac ph{im. Su kién
nay da khién nhiéu ngudi bic xic vi cho
ring viéc ky tén truc tiép 1én birc tranh da
lam giam dang ké gid tri cua tac pham?®®. Co
thé ¢6 quan diém cho ring, birc tranh cu thé
chi 12 mot hinh thirc thé hién cua tic pham,
khéng phai Ia chinh tac pham, nén né khong
la tai san tri tu¢ ma chi la tai san thong
thuong (nhu quyén sich c6 in tac phim
Truyén Kiéu, ban thian quyén sach dé khong
phai la tac phém Truyén Kiéu vdi tu cach 1a
mot loai tai san tri twé). Vi thé, chu so hiru
¢6 quyén sir dung, dinh doat (bao gdm ca
vigc huy hoai) tai san nay, tac gia khong c6
quyén can thiép. Tuy nhién, nhu da phan
tich, rit kho déng nhét loai hinh héi hoa véi
loai hinh tac pham van hoc, bai I2 tac phim
hdi hoa t6n tai dudi dang ddc ban, va gia tri

* Quach Hang & Van Cuong, On do quanh vu ca s7

ky tén lén tranh nr thién, Bao dién wr VTV, hitps:
/tvtv.vn/chuyen-dong-24h/on-ao-quanh-vu-ca-si-ky-
ten-len-tranh-tu-thien-20181015192122686.htm, truy
cap ngay 13/4/2019.

ciia ching nim & ban gbc. Do d6, hanh vi
can thiép vao chinh tic pham gdc hay huy
hoai chiing c¢6 ¥ nghia rat khéc véi loai hinh
tac ph:'im van hoc. Trén thuc té, trong vu
viéc nay, ban than tdc gia buc tranh va
nhiing hoa si trong nghé da rat birc xic, cho
ri‘mg su todn ven cua birc tranh da bi xam
pham nghiém trong®’

Poi voi tac pham kién tric, diém b
khoan 1 Piéu 15 N 22 quy dinh ban thin
cong trinh xdy dung trén thuc té 1a mot tac
phiam kién tric dwge bao ho tac quyén. Viy,
néu chi s¢ hiru mudn sira chira hay thim
chi pha d& ngéi nha thi cé bi co1 1a hanh vi
xam pham dén quyén nhin thin cua tic gia
ddi véi su toan ven cua tac pha?im kién tric
d6? Nhitng van dé trén chua duoe giai quyét
cu thé trong phap luat Viét Nam.

Pao luat Ban quyén va quyén lién quan
clia Bi c6 mirc do bao hy quyén ddi voi su
toan ven cua mot tac phém rat cao. Theo do,
Bi quy dinh tac gia c6 quyén phan di hanh
vi phéd huy ban goc doi voi moi loai thc
pham (khéng ap dung ddi v&i ban sao), ké
ca do 1a tac phim van chuong hay tac phim
tao hinh*’.

Tuong tu, cac an 1€ cua Phap cling xem
hanh vi pha hiy mot tac pham 14 vi pham
quyén bao vé su toan ven cua tic pham?®’

» Quach Hang & Van Cudng, On ao quanh vu ca sT
ky tén lén tranh tir thién, Béo dién td VTV, htips:/
vtv.vn/chuyen-dong-24h/on-ao-quanh-vu-ca-si-ky-te
n-len-tranh-tu-thien-20181015192122686.htm,  truy
cip ngay 13/4/2019.

3 Bao cao Study contract concerning moral rights
in the context of the exploitation of works through
digital technology (2000) duge thuc hién bai EU
Commission’s internal market directorate-general,
tr. 16.

3 Bdo cdo Study contract concerning moral rights
in the context of the exploitation of works through
digital technology (2000) duge thuc hién boi EU
Commission’s internal market directorate-general,
tr. 33.
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Tuy nhién, khi danh gia hanh vi vi pham,
toa 4n van tinh dén nguyén tic can bang loi
ich giira tac gia va chu s hitu quyén ciing
nhu lgi ich cong cdng. Trong mdt vu an
nam 1976, trén co s& bao vé su an toan
cong cong, toa an da tuyén chinh quyén
thanh phé khéng vi pham quyén cua tic gia
khi tién hanh phd huy mét birc tugng béi vi
né ¢ kha nang gay nguy hiém cho tré em?%.
Déi véi tac pham kién truc. do ddc tinh {ing
dung cua ching, nguyén tic can bang quyeén
lgi lai cang dugc chi trong boi toa an Phap.
Theo dé, toa an can xem xét nhiéu yéu to
nhu tinh trang, dia diém xdy dung, ¥ chi cua
tac gia, mirc d6 vi pham, su cam két cua chu
so hiru... khi danh gia ¢6 hanh vi xam pham
hay khong®. Nhu viy, mic di xu hudng
chung trong ludt cua Phap 13 bao vé quyén
nhan than dbi voi sur toan ven tac phém cua
tac gia & ngudng rat cao, nhung riéng dbi
vdi tac pham diéu khdc va kién tric, mirc do
bao ho thip hon. Theo d6, toa 4n can quan
tim dén nguyén tic cin bang loi ich khi
danh gia vu viéc.

Khac vé1 Bi va Phap, nhin chung téa an
Puc khong cong nhan hanh vi pha huy mot
tac pham céu thanh hanh vi xdm pham
quyén dbi voi su toan ven cua tac phim.
Theo d6, toa cho rang mot khi mot tic pham
kién tric bi pha bo hoan toan thi danh du va
uy tin cua tac gia khong con ¢d kha nang bi

2 Bao cao Study contract concerning moral rights
in the context of the exploitation of works through
digital technology (2000) dugc thyc hién boi EU
Commission’s internal market directorate-general,
tr, 36.

3 Bao céo Study contract concerning moral rights
in the context of the exploitation of works through
digital technology (2000) dugc thuc hién boi EU
Commission’s internal market directorate-general,
b 37
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giy phuong hai dugc nira*. Tuy nhién, déi
v6i hanh vi stra chira tac pham kién tric, toa
an co sy tiép can mang tinh chat cin bang
lgi ich gitra chii s& hitu va tic gia. Cu thé,
chu $¢ hiru mgt ngdi1 nha co quyén sua chira
nha khi ¢6 ly do chinh dang xuat phat tir kha
nang, nhu cau sir dung cua chii s¢ hiru. Tuy
nhién, 1y do mang tinh chit chu quan nhur s&
thich riéng cua chi nha khong dugce coi la 1y
do chinh dang. Trong truong hop nay, viéc
stra chita nha 14 hanh vi xdm pham dén
quyén nhén than cua tac gia doi véi su toan
ven clia tdc pham?®. Béi vai tac phdm tao
hinh nhu diéu khic, toa 4n Puc ciing ap
dung nguyén tic can bang lgi ich, theo d6
chu so hitu ¢6 quyén sira chita mgt birc
tuong vi Iy do an toan cho cdng dong,
nhung phai bao truéc cho tac gia vé ¥ dinh
nay (mac du khong can co su chflp thuén
clia tac gia)*®.

RO rang, mac du quy ché phap 1y déi
v0i quyén bao vé sy toan ven cua tac pham
theo luat ciia Pirc so véi Phap la rit khac
nhau (Pirc ¢6 xu hudng bao hd quyén cia
chi so hiru nhiéu hon quyén cua tac gia
trong khi Phap va Bi thi nguoc lai), nhung
trong nhiéu trudong hop, ca toa an Pic lin
Phap déu ap dung nguyén tic can bang loi
ich dbi voi tac phdm kién truc, diéu khic.

# Bao cao Study contract concerning moral rights
in the context of the exploitation of works through
digital technology (2000) dugc thuc hién boi EU
Commission’s internal market directorate-general,
tr. 61,

% Bao cdo Study contract concerning moral rights
in the context of the exploitation of works through
digital technology (2000) duge thuc hién béi EU
Commission’s internal market directorate-general,
tr. 62.

36 Bao cao Study contract concerning moral rights
in the context of the exploitation of works through
digital technology (2000) duge thyc hién bo1 EU
Commission’s internal market directorate-general,
tr, 64.
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Gidng nhu Dire, phan 16n céc 4n 18 cua
Ha Lan cling khong cong nhan vice phd huy
mot tac pham 1a hanh vi xdm pham quyén
bao vé su toan ven tac pham. Coé mat lap
luéin dang chl ¥ cua toa 4n Ha Lan ddi véi
cach tiép cén nay, do la toa cho rﬁng cho du
mot céng trinh xay dung bi phé huy thi
danh du v uy tin cua kién tric su van ton
tai mai méi théng qua cac hinh thirc vat chét
khac thé hién cong trinh; vi nhu cdc birc anh
chup, ban vé& thiét ké, cac tai liéu va thim
chi trong ky trc cua nhiing nguoi dd timg
biét dén cong trinh d6*7. Nhu vdy, theo quan
diém ciia nhiéu toa an Ha Lan, khong c6 s
phan biét ban gdc va ban sao cua tic phim
kién tric hay tac pham tao hinh. Duong nhu
nguyén tic tic phdm véi tu cach 1a tai san
tri tué vo hinh doc 1ap voi hinh thuc thé
hién vat chét cu thé cua tac phfim do dugce
toa an Ha Lan vén dung triét dé, ké ca déi
véi cac tic pham mang tinh dic thu nhu
kién trac va tao hinh. Ddy la m{t quan diém
rat khdc so v6i cac qubc gia nhu Bi, Phap
hay Duc.

3. Mot sb kién nghi

Cén phéi nhin manh ring, viéc stra doi,
bo sung dé hoan thién hon co ché phap 1y
bao hd quyen bao v€ su toan ven tac pham
cua tac gia can phai tuan thu chinh sach cua
Nha nuéc vé s¢ hiru tri tué néi chung va
quyen tac gia noi riéng dugc quy dinh tai
Diéu 8 cia LSHTT 2005. Do do, nhitng dé
xudt cua nguoi viét duoc dua ra dva trén
chc nguyén tic: (1) Pam bao nguyén tic
phap ché; (2) Can bang loi ich giita téc gia
va ngudi sir dung ciing nhu cin bing loi ich

T Béo cao Study contract concerning moral rights
in the context of the exploitation of works through
digital technology (2000) duge thuc hién bai EU
Commission’s internal market directorate-general,
tr. 104.

gifta tic gia va chi s& hitu quyén; va (3)
Khuyén khich hoat déng sang tao, thuc day
su phat trién vén hoa, nghé thuat, khoa hoc.

3.1. Théng nhat quy dinh phdp lugt dé
phan dinh ré ranh gioi gitta quyén lam tic
phim phdi sinh va quyén bio vé sw toin
ven ciia tdc pham

Thir nhat, cich tiép can cua NP 22 hoan
toan mau thudn v6i cich tiép cén cua
LSHTT 2005 din dén su nhap nhéng trong
viéc phan dinh quyén bao vé su toin ven
cua tac pham thudc vé tic gia va quyén lam
tac pham phai sinh thudc doc quyén cia chi
s¢ hiru tac pham. Thuc té xét xir da chimg
minh, sy mau thuan giira LSHTT 2005 va
ND 22 dan dén cach giai quyét khac nhau
d6i v&i nhitng trudng hgp twong tu nhau.

Xudt phat tr nguyén tic phap ché,
khoan 1 Diéu 5 Luat Ban hanh vin ban quy
pham phdp luat nam 2015 quy dinh phai
“bao dam tinh hop hién, tinh hop phap va
tinh thong nhét cua van ban quy pham phap
luat trong hé théng phap luat”. Theo do,
nghiém cam hanh vi “ban hanh vin ban quy
pham phap luat trai véi Hién phép, tréi voi
van ban quy pham phép luit cua co quan
nha nudc cép trén” (khoan 1 Piéu 14 Luat
Ban hanh van ban quy pham phdp ludt ndm
2015). Tuan thu nguyén tic nay, cic quy
dinh cua cac van ban dudi luat phai tén
trong tinh than va bam sat quy dinh cta van
ban luat. Do vay, NP 22 can phai dugc sira
d6i cho pht hop véi LSHTT 2005 dbi véi
quy dinh lién quan dén quyén bdo vé su
toan ven cua tac phém, nhim bao vé nguyén
tic phin dinh quyén nhén than va quyeén tai
san gitra tdc gia va chu so hiru.

Thir hai, xuat phat tir nguyén tic phan
dinh quyén gitra tac gia va chu s¢ hiru
quyen cung nhu dam bao nguyen tic can
bang quyeén giira hai chu thé nay, nhét thiét
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can phai phin dinh r& quyén lam tic pham
phai sinh va quyén bao vé su toan ven cua
tac pham. Khi xét xu, tda an cin cén nhic
cac yéu td khac nhau khi phan biét hai loai
quyén nay, tranh truong hop tuyét d6i hoa
quyen nhén thin cua tic gia dan dén tudc bo
quyén lam tac pham phai sinh hop phép cua
chu s¢ hitu quyén von dwge LSHTT 2005
cong nhén va bao hé. Ké ca nhiing qudc gia
c6 ngudng bao h§ quyeén bao vé sy toan ven
cua tac pham cao hon Cong udc Berne va
LSHTT 2005 (nhu Phép), an Ié cua nhirng
qudc ‘gia d6 van khong tuyét ddi héa loai
quyén nhan than nay nhu cach tiép cin cua
toa an Viét Nam.

Theo quan diém cua ngudi viét, so di
phap ludt qudc té 1dn phap luat Viét Nam
cong nhin bao hd tic phiam phéi sinh nhur
taic pham nguyén gérc la nhim dam bao,
khuyén khich quyén tu do sing tao trong
hoc thudt va nghé thuat, gop phén thic day
sw phat trién va lam phong phu thém nén
van hoa, nghé thuat, khoa hoc cua nhan loai.
Do vy, xuat phét tir muc tiéu ndy ciing nhu
dam bdo nguyén tic cin bang loi ich giita
tdc gia va ngudi su dung, phap luat nén ban
hanh mdt nguyén tic, theo do, hoat dong
lam tac phidm phai sinh chi bi coi la xdm
pham quyén bio vé su toan ven cua tac
pham khi su chinh stra, cai bién tac pham
theo hudng di ngugc lai tinh thin, quan
diém ma tac gia mudn truyen dat trong tac
pham Pé thuc hlen nguyén tic ndy, toa én
can luu y céc yéu té sau:

(1) Mbt hanh vi don thuan tic dong
dén hinh thirc cua tic pham ma khéng can
thiép vao tinh than chung cua tac pham do
khong bj coi & hanh vi xdm pham quyén
bao vé su toan ven cua tac phﬁm;

(2) Ngay ca khi hanh vi lam tic pham
phéi sinh ¢6 tic dong dén tinh than chung
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cia tic pham ciing khong nhit thiét bi coi la
bat hop phap trong moi truong hop néu nhu
n6 khong mau thudn véi quan diém, tinh
than chung cua tac pham gbc. Boi I&, ban
chat ciia hoat dong lam tic pham phai sinh
dic thu, nhu cai bién, phong tac, la bién doi
tac pham géc cho phtl hop véi nhu ciu méi.
Pic biét, vdi nhimmg tac phim gbc da ra doi
tir rat lau thi viéc cai bién tic pham nay
thuong dugce thuc hién theo khuynh hudng
phu hop voi thoi ky duong dai. Do vay, yeu
cdu gm’ nguyeén tinh thin cua tic pham goc
co thé da ton tai cach day nhiéu thé ky vo
hinh trung s& lam han ché rat nhiéu khong
gian sang tao cua tac gia.

3.2. Cu thé héa cdc yéu té ciu thanh
hiu qua “giy phwong hai dén danh dw v
uy tin cua tdac gia”

LSHTT 2005 lan NP 22 khong quy
dinh cu thé nhu thé nao la “gdy phuorng hai
dén danh dy va uy tin cua tac gla Diéu nay
c6 thé s& dan dén sy tuy tién rat 1én trong
hoat dong xét xir cua toa an. Phap luat vé
quyen tac gia cua Vlg:t Nam nén bd sung céc
yéu t6 ma toa 4n can phai tinh dén khi xac
dinh nhu thé nao la “giy phwong hai dén
danh du va uy tin cia tac gia” hodc it nhat
nén ban hanh mdt nguyén tic chung, quy
trinh chung khi xem xét hau qua nay. Dua
vao kinh nghiém qu6c té, dé han ché tinh
chit chu quan ciing nhu dam bao sy céan
bing l()’l ich cua tac gia va nglrm st dung,
toa an can ap dung nguyén tic xac dmh tinh
chit gay phuong hai tir nhitng yéu t6 khach
quan hon la cam giac chu quan cua chinh
tac gia, Boi 1€, cam giac chu quan cua tac
gia la diéu khong thé xéac thuc duoc bing
bit cir béng chirng gi ngoai su tuyén b ca
nhan cua chinh tac gia. Hon ntra, tac gia véi
ddc quyén duoc bao ho s& c¢6 xu hudng dé
lam quyén trong viéc bao vé tac phdm ciia
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minh. Do d6, viéc dénh gi4 nén chii yéu dua
vao cac bang chimg khich quan nhu trung
cau -y kién chuyén gia khi cin thiét. Ngoai
ra, c4c yéu t6 nhu ban chét, dic trung loai
hinh tic pham, thong 1& cua nganh/linh vuc
ma tdc pham duge st dung ciling can duoc
xem xét khi danh gia yéu té “gdy phuong
hai cho danh du va uy tin cua téc gia”.

3.3. Quy ché phdp Iy cho tic phim
ki hoa, téc phim diéu khic, tic phim
kién tric

Nhu da dé cip, cac qudc gia co khuynh
huéng khac nhau khi ban hanh quy dinh bao
hd quyén bao vé su toan ven cua tac phém
dbi voi ban gdc cua céc loai hinh tic phdm
dic thu nhu tic phim hdi hoa, diéu khac,
kién tric. Trong sd cac cach tiép can nay,
cach tiép can cua Bi khd cimg nhic, thién vé
bao ho tuyét doi quyén cua tic gia ma bo
qua lgi ich cia cong dong, ciia chu s¢ hitu.
Nguoc lai, cach tiép can cua Ha Lan lai
khong tinh dén tinh chét dic thu cua loai
hinh tac phf:im hoi hoa, diéu khac (tinh ddc
ban) dan dén danh dong phuong cach bao
ho cho moi loai tic phdm. Didu nay cé kha
nang giy phuong hai cho loi ich chinh déng
clia tac gia d6i voi viéc bao vé su toan ven
tic pham.

Theo quan diém cia ngudi viét, cach
tiép can ciia Phap mang tinh cén bang hon.
Mot mat, phap ludt ban quyén Phap ton
trong ddc thu cua loai hinh tac phém doc
ban, mat khac van tinh dén yéu td can bé’mg
loi ich dé dam bao tac gia khong lam quyen
va chu so hitu tac pham van co quyen khai
thac chinh déng tic phdm thudc s& hiru cuia
minh. Céach tiép cin niy nén dugc tiép nhén
trong phap luat Viét Nam. Theo do, chung
ta nén ghi nhin cac diém sau day:

(1) V& nguyén tic, xem céc hanh vi tac
dong tiéu cue (bao gém hanh vi hiy hoai)

dén ban géc cua tac phém hoi hoa va diéu
khdc 1a hanh vi vi pham quyén bao vé su
toan ven cua tac phidm, nhung cé tinh dén
yéu to can bang loi ich;

(2) Pbi véi tac phim kién tric dudi
dang céng trinh xdy dung trén thuc té,
nguyén tic can bang loi ich giira tic gia va
chu s¢ hiru tic pham nén dugc ton trong.
Theo do, quyén bao vé su toan ven cua tac
gia 1a khong tuyét doi, nén bi gidi han hop
1y bai nhu cau sir dung chinh déng cua chi
so hiru, ddc biét trong nhung truong hop
thay d6i hoan canh sir dung ban dau (vi du
nhu s6 lugng nguoi trong gia dinh ting 1én,
tinh trang stic khoe cua thanh vién trong gia
dinh... ¢ thé 1a diéu kién chinh ddng dé
chu s¢ hiru c6 nhitng chinh sura, tai tao lat
ngdi nha). Nguogc lai, tdc gia nén duogc
thorig bdo trude va uu tién tham khao ¥ kién
dua trén nguyén tac thién chi d6i véi nhimg
thay déi do.

4. Két luan

Quyén'béo vE€ su toan ven cua tac _phr?im
trong hé théng cdc quy pham bao hd quyén
thc gid Viét Nam con khé so sai, thiéu ving
cac quy dinh chi tiét ciing nhu ton tai mau
thuan gitra van ban luat va dudi luat. T do,
phép ludt chua dam bao duogc nguyén tic
can bang lgi ich giita tic gia va ngudi sur
dung, chua phan dinh rd dugc quyén bao vé
su toan ven cua tac pham véi tu cach la
quyén nhan thin cua tac gia va quyén lam
tac pham phai sinh v6i danh nghia 1a quyén
tai san cua chu s& hiru. Do viy, su thiéu
logic, thiéu hiéu qua khi 4p dung cic quy
dinh nay trén thuc té 1a kho tranh khoi. Viéc
nhanh chéng cin cé nhitng bo sung, chinh
sira, théng nhit lai cic quy dinh cia phap
luat dbi voi van dé nay 1a thuc su can thiét.

THIVENTR i "




