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Tom tét: Bai viét nay nghién ciru nhitng thach thirc doi vai viée bao vé quyén loi
ciia nguoi tieu dung trong cdc hop dong giao két tir xa. Dic biét, bai viét tap trung xem
xét, phdn tich, danh gia giai phdp quyén rut lui cua phdp ludt chau Au nham bao vé
quyén loi nguoi tiéu dimg, tie d6 duwa ra mét sé goi mo doi véi Viét Nam.

Abstract:

This article studies the challenges to consumer rights protection in

distance contracts. In particular, it focuses on examining, analyzing and assessing the
right to withdraw from a distance contract under European law to safeguard consumer
rights, thereby draws out implications for Viet Nam.

1. Hop dong giao két tir xa

Tai Viét Nam, dinh nghia hop dong giao
két tr xa (HPGKTX) dugc dua ra trong
khoan 1 Piéu 3 Nghi dinh s6 99/2011/NB-
CP cta Chinh phu quy dinh chi tiét va huéng
dan thi hanh mot s§ diéu clia Luft Bao vé
quyén loi nguoi tiéu dung (NP 99): “Hop
dong giao két tix xa la hop dong dwoc ky két
giita ngudi tiéu ding va 16 chirc, c¢d nhdn
kinh doarnh hang hoa, dich vu théng qua
phuong tién dién tie h'o&c dién thoai”.

C6 thé thiy, khoan 1 Piéu 3 ND 99 da
xdc dinh rang HPDGKTX la mdt dang hop
déng tiéu ding. Ché dinh vé HDGKTX di
thiét 1ap nén hanh lang phép 1y ma trong dé
ngudi tidu dimg (NTD) duge bao vé quyén
lgi manh mé& hon. Tuy viy, dinh nghla trén
¢6 han ché la chi tdp trung vao yéu tb
phuong tién giao két ma quén di viéc xéc

" ThS. NCS._, Khoa Ludt, Truong Pai hoc Da Lat.
*Khoa Luat, Trudng Pai hoc Kinh té - Ludt.

dinh céch thirc céc bén dat toi su giao két'.
Theo chung ti, miu chdt cla viée xac dinh
mdt hop dong c6 phai & HPGKTX hay
khéng phu thudc vao sy hi¢n di¢n vat ly tai
mdt khong gian nhit dinh cua cic bén va
qué trinh NTD thuong thao, ra quyét dinh*.
Mot hop ddng chi nén dugc coi la
HDPGKTX néu cho téi trude khi ky két hop
dong, cac bén khong c6 sy hién dién vt ly
mot cach dong thoi tai mot dia diém va cho
toi thoi diém ay, NTD phai chua ting dén
co so& san xuat, kinh doanh cia thuong
nhan. No6i cach khac, NTD phai thuong thao
va ra quyét dinh giao dich khi chua timg

' V& Thi Thanh Linh, Dodn Thanh Hai (2019), Mor
s6 khia canh phdp Iy cia hop dong giao két tic xa
bang phuong tién dién tr - gdc nhin phdp ludt chau
Au va bai hoc kinh nghiém cho Viét Nam, Hoi thao
qubc té trach nhiém dan sy va hop dong, Kinh
nghiém cia Viét Nam va Lién minh chdu Au — Pai
hoc Hué, thang 6/2019 — Thira Thién Hué, tr. 292 —
294.

2 ¥& Thi Thanh Linh, Poan Thanh Hai (2019), tldd,
r.292 — 294,
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dugc quan sat, trai nghiém san phim hay
mic cé tryc tiép véi bén ban.

Nhu vay, HDGKTX la: (i) Hop dcmg
giao két gitta NTD va thuong nhan, (ii) Céc
bén khong c6 sur hién dién vat Iy mot cach
dong thoi tai mQt thoi diém, va (1i1) Cho tai
trude khi giao két hop ddng, céc bén chi st
dung mdt hogc nhidu phwong tién lién lac tir
xa (dién thoai, thiét bi dién tir).

2. Thich thire dbi véi bao vé quyén
loi ngudi tiéu ding trong hop dong giao
két tir xa

2.1. Théng tin bit can xing

Thong tin bat cin xing (TTBCX) xuAt
hién khi nguoi mua va ngudi ban co céc
thong tin khac nhau ma mét bén khéong sin
sang chia sé hodc ¢ tinh che day va bén
con lai kho long nim bat duoc cac théng
tin’. Trong cac HPGKTX, TTBCX tro
thanh méi de doa lon déi véi quyén loi cua
NTD. Mgi quyét dinh cua NTD duge dua ra
chi yéu dwa trén cac thong tin do céc
thuong nhan cung cap va thong qua viéc so
sanh gia giira cdc sian pham hodc giira cac
thwong nhan. Nhitng quyét dinh nhu vay
thudng chiu rui ro cao, bo: Thi nhdt, théng
tin duge cung cip khong phai hic nao cling
diy du va ciing khong thé ky vong thwong
nhan biét va néu ra tat ca thong tin. Thir hai,
théng tin dugc dua ra chi mang tinh chung
chung dbi véi mit hang chir khéong phan
anh cu thé dugc san phim ma NTD s& mua.
Thir ba, d6i khi théng tin ma thuong nhéan
g di (bdng chit hay hinh anh) c6 thé khong
hoan toan tuong {mg véi thyuc té hodc véi ky
vong cua NTD, tirc mé ta cé thé 1a sai hodc
cac bén chua c6 sy thong nhat vé ¥ chi. Vi

* Nguyén Thiy Anh, 2007, Thong tin bdt cdn xing —
rii ro tiém an, Tap chi Tia sing, http://tiasang.
com.vn/-khoi-nghiep/thong-tin-bat-can-xung-rui-ro-
tiem-an-1687, truy cip ngay 20/7/2019.
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du, NTD c6 thé chi thay bia ciia mot quyén
sach khi diat mua sach qua mang. Thir tu,
trong bdi canh HDGKTX, céc du doan chat
luong theo mirc gid khong hoan toan chinh
xac, boi cac thuong nhan déng thoi ciing
canh tranh vé gid. Mirc gi4 khong chi duoc
phan biét boi yéu t6 chét lwong, ma con boi
cach thirc hoat dong va quy md vén cua
thuong nhan. Do d6, bat ké NTD c6 lva
chon mic gid nhu thé ndo vin phai ganh
chju mdt mire d6 rui ro nhat dinh®.

2.2, S bit cin xirng vé quyén luc thi
trueong

Thong thuong cac thwong nhan, dic
biét la nhitng tap doan 1on, thuong 1a bén co
quyén lyc thi truong hon NTD. Diéu nay di
tao tien dé hinh thanh nén cic diéu kién
giao dich chung (hgp ddng theo mau 1a mét
hinh thirc biéu hién)’. Nhin chung, cdc didu
kién giao dich rat kho dé thay ddi, néi cach
khic cac thuong nhén hoan toan cé thé ép
NTD tién ti chdp thudn nhimg diéu kién
duge soan sdn hodc tir bo viée giao két hop
dong Trén ly thuyét, v1ec NTD Iuwa chon
tién toi hodc khong tién toi giao két hop
dong van thé hién su tu do ¥ chi, thé nhung,
diéu nay chi dung trong thi truong hoan
hdo. Trong bdi canh thi truong déc quyén
nhom, dic biét la doc quyén nhém chu két,
thuc t&, NTD duéng nhu khong nhin thiy
tinh than “fe do khé woe ™. Thong thuong,
cdc diéu khoan giao dich chung s& mang lai
cho cac thuong nhén nhitng loi thé nhat
dinh so véi NTD’. Du rang, Nha nuéc vin

“ Trong boi canh mé ta hang hoa gidng nhau, NTD
s& cin nhac yéu 16 gia.

5 Nguyén Nhu Phét (2011), Mot 56 vin dé Iy ludn
xung quanh Ludt Bao vé quyén loi nguoi tiéu ding,
Website Cuc Quan ly Canh tranh va Bao vé NTD,
http:/fwww.vea.gov.vn/NewsDetail .aspx?1D=1289&
CatelD=80, truy cdp ngay 17/7/2019.

% Nguyén Nhu Phat, (2011), tldd.

"Nguyén Nhu Phat, (2011), tldd.
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c6 nhitng bién phap han ché sy “dic
doan™®, thé nhung nhitng giai phap do6 chi
mang tinh t6i thiéu chir khong thich mg véi
timg bdi cu thé.

Trong cic HDGKTX, tit ca céc diéu
khoan, su sép dat déu c6 thé duoc quyét
dinh boi cic thuong nhén. Nhimg diéu
khoan va su sép dit do hodc co thé qua
phtc tap d¢é NTD hiéu cin k&’ hodc qua chu
dao khién NTD lang quén ca viéc doc noi
dung ctia hop dong'®. Trong nhimg truong
hop nhu viay, NTD da tién vao quan hé hop
dbng mét cach vo thic!!

2.3. Han ché trong co ché thuc thi bao
vé quyén lgi ngwoi tiéu ding

Han ché vé thiét ché thuc thi

Van dé “thiéu thuc thi” (under-
enforcement) 1a mot thach thire 16n d6i voi
cOng tac bao vé quyén loi nguﬁi tiéu dung
(BVQLNTD) tai hau hét cac quoc gia. Bm
NTD khong phal la chii thé ndm gitr quyen
nang v¢ kinh te va ho thiéu céc cong cu dé
tur bao vé quyen loi, trong khi lai khong co
thoi gian dé theo dudi nhirng vu kién ma loi
ich lai khong tuong xirng véi rai ro.

Dé giai quyét thyc trang nay, phap luat
Viét Nam da dua ra nhiéu giai phap trong
d6 c6 nang cao vai tro cua cac thiét ché
BVQLNTD (B Codng Thuong, cic So

¢ Vi du, thong qua cic yéu cau dang ky diéu khoan
giao dich chung hay v6 hiéu hoa nhimg diéu khoan
giao dich chung mang tinh lam quyén (Piéu 16, 19
Luit Bao vé quyen lgi ngudi tiéu diang ndm 2010).

? Reifner, Udo: Anlegerschutz - Widerruf eines fiir
den  Erwerb  einer Immobilie  geschlossenen
Darlehensvertrages, Verbraucher und Recht 2005
p.263-264.

10 j Carbonnier, Ludit mém, “Xa héi hoc va mot s6 hé
thong phdp tudt khong cimg nhac”, LGDJ, 10e éd
2001, tr.319; Vo Thi Thanh Linh - Poan Thanh Hai
(2019), tldd, tr.298.

" Theo hoc thuyét phép luat cua hé thong théng ludt,
cac hop dong chira dyng nhiing bat loi dang ké cho
mot bén nhur vay goi la Unconscionable Contract.

Céng Thuong, Hiép hoi BVQLNTD)'. Tuy
vdy, chinh ban than céc thiét ché ciing gap
nhiéu kho khin xuét phat tir nhitng thiéu hut
vé nhan lyc va vat luc'. Du rang cac thiét
ché BVQLNTD dé c6 nhiéu nd luc thé hién
qua viéc sé vu khiéu nai va sé vu khiéu nai
duoc giai quyét thanh cong ¢6 su gia tang,
thé nhung, céc thiét ché nay vin bi cong
chiing nhin nhén la chua phat huy dugc vai
trd cia minh'®. Pay 12 mot thach thirc doi
voi cong tac BVQLNTD, nhat la céc
HDGKTX trong linh vuc thuong mai dién
tir, khi ma da s6 cac cira hang déu 1a cira
hang 4o, con hang héa duge phan bd, lwu
giit & nhiéu kho bai khéc nhau.

Han ché vé nang luc khoa hoc, ky thuat

C6 thé khang dinh, dich vu s6 va ndi
dung s6 chinh 1a mét ddi twong giao dich
cia cic HDPGKTX'". Viéc BVQLNTD
trong cac loai hop déng giao dich nay la
khéng hé don gian. Cac co ché truyén thong
rat kho dé thuc thi, khi ma cac giao dich
duoc dién ra chop nhoang va viéc khoi
phuc, khic phuc thiét hai cho NTD la khong
dé dang. Vi du, viéc mot NTD giao dich va
phai tra phi cho mét rng dung game. Sau
do, co thé game va thiét bi dién twr khong
twong thich dan téi tinh trang treo may,

2 Nguyén Nhu Phat (2011), tidd; Nguyén Trong
Diép (2011), Quyén khiéu nai cia ngwoi tiéu ding -
cdan mét co ché hop Iy, Tap chi Khoa hoc Dai hoc
Qubc gia Ha Noi, Luat hoc 27, tr. 207-211.

13 Pham Tuyén, Bao vé quyén loi nguoi tiéu ding
khong hiéu qua vi thiéu tién, it nguoi, https://
www.tienphong.vn/kinh-te/bao-ve-quyen-loi-nguoi-t
ieu-dung-khong-hieu-qua-vi-thieu-tien-it-nguoi-9567
72.tpo, truy cap ngay 20/7/2019,

" Minh Hué, Tang cuong thiee thi phap ludt bao vé
quyén loi nguoi tiéu dung, Tap chi Cong san:
http://www.tapchicongsan.org.vin/Home/Viet-nam-
tren-duong-doi-moi/2015/36671/Tang-cuong-thuc-
thi-phap-luat-bao-ve-quyen-loi-nguoi-tieu.aspx, truy
cdp ngay 23/7/2019.

'S V3 Thi Thanh Linh - Poan Thanh Hai (2019),
tldd, tr.295-296.
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thoat mg dung (crash) hodc mg dung danh
cap thong tin dan téi NTD mudn chim dut
mdt cach nhanh chong va hiru hi¢u nhing
phién toai do. Mot trong nhiing gidi phap
hiéu qua nhét chinh 1a x6a tmg dung. Trong
trudng hop 18i tir thuong nhan, NTD ¢6 thé
nho dén cac thiét ché BVQLNTD dé yéu
cdu trg gitp khéi phuc tinh trang ban dau
hodc khic phuc thiét hai hodc budc thuong
nhan chiu mét ché tai (hanh chinh hoac hinh
su)'®. D rang da ¢ hanh lang phap 1y'7,
thé nhung kha nang trén la khong cao bagi
didu tra, gidm sét trong bdi canh cua céc ky
thudt cong nghé thong tin 1a rat phirc tap.
Bén canh d6, cac phién toai cia NTD khéng
phii lic nao ciing xuit phat ttr 16i cua
thuong nhén, ma con tir cac ycu t6 ngoai
canh. Trong truong hop ndy, rit kho dé
ching minh, rang budc trach nhiém cua
thuong nhan boi ¢6 thé chinh thwong nhén
cling khéng blet dén nhung rui ro nhu vay.
Tuy vay, du vén dé thuan tiy la do rui ro,
viéc dé NTD hoan toan ganh chiu thiét hai
la khong thue su cong bang.

3. Giai phdp ciia phap luit chiu Au —
Quyén rit lui

Trong khuén khd phap lugt chau Au'®
BVQLNTD trong cac HPDGKTX la mot
trong nhitng wu tién hang dau'’. D& giai bai
todn nay, cic nha 1am ludt cua chau Au da
chon “Quyén rit lui” nhu mdt giai phap®

16 Piéu 8, Piéu 9 Luat An ninh mang niam 2018.

"7 Cac quy dinh tai Diéu 25, Diéu 26 Luit An ninh
mang nam 2018,

¥ Xem “European Law”, https://www.britannica.
com/topic/European-law, truy cip ngay 18/7/2019.

1" Xem thém Valant, J., 2015, Consumer protection
in the EU, Policy overview, PE 565.904 ISBN 978-
92-823-7554-9 doi: 10.2861/575862, p.8-10.

* Bén canh do, con co cac giai phap khac nhu nang
cao yéu cau vé cung cap thong tin. Xem thém Bar-
Gill, Oren, and Ben-Shahar, O., (2013), “Regulatory
techniques in consumer profection: a critigue of
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Quyén rat Tui l&n ddu xuat hién trong
Chi thi 85/577/EC. Pay la mét giai phap
chinh sach dé bao vé bén yéu thé (NTD)
trong cdc tinh huéng ma NTD dugce du doan
gap bat lgi, HDGKTX la mét trong s6 d6?'.
Do d6, quyén rut lui la mot trong nhiing noi
dung cha dao cua Chi thi 2011/83/EC vé
BVQLNTD trong cac HDGKTX?2. Mot s6
hoc gia nhin nhin quyén rit lui nhu mét dic
diém cua phap luat hop ddng tiéu ding chau
Au hién dai®?

Co s& 1y luan dé hinh thanh quyén rit
lui trong cac HDGKTX la nhiing thach thuc
dbi voi quyén loi cuia NTD nhur viéc NTD
khong ¥ thirc dugce khi giao két hop dong®,
hay viéc hang hoa khong thé dugc xem xét,
danh gia day du tr xa®*

3.1. Bin chit quyén rit lui

Quyén rat lui (Right to Wlthdraw/
Withdrawal, Rétractation/Droit de repentir,
Widerrufsrecht) 14 mot quyén da chirc ning

European consumer contract law”. Common Market
Law Review 50.1; tr.109-125.

21 Quyén rat lui co thé xudt hién trong nhiéu bdi canh
ngoai HDGKTX. Xem thém: Diéu 14.1 Chi thi
2008/48/EC, Poan 11 Chi thi 2008/122/EC, Rett, P,
2006. Harmonising different rights of withdrawal:
can german law serve as an example for EC
consumer law?, German Law Journal, 7(12), 1109-
1136, 1111.

22 Barratt P. (1993), The EC distance selling
directive, International Company and Commercial
Law Review, 4(8), tr. 304-307.

B Peter MANKOWSKI Mankowski (2012), “Right
of Withdrawal’, Jirgen Basedow, Klaus J. HOPT,
Reinhard Zimmermann & Andreas Stier, The Max
Planck Encyclopedia of European Private Law.
Volumen 1, Oxford University Press, Oxford,
p.1476-1478.

2 Reifner, Udo, tldd, p.263-264.

5 Soraya Amrani Mekki, 2010, Bao vé Nguoi tiéu
dung trong thuong mai dién tir, H3i thao qudc té
Phap ngir khu vuc “Bao vé quyen lgi ngudi tiéu
ding: Tir hai goc nhin A — Au”, Nha Phap luat
Viét Phap.



BAO VE QUYEN LOI...

mang tinh phu trg va thay thé*®, nhim lam
thay ddi dia vi phap 1y (legal position) dua
trén - y chi don phuong (Unilateral
declaration/Gestaltungsrecht)?’. Théng
thuong, viée don phuong thay ddi dia vi
phap ly (Gestaltungsrecht) trong quan hé
hop dong cé thé gdm don phuong cham dit
thuc hién hop dong, hiy bo hop dong, rit
khoi hgp dong hoac thay doi ndi dung hop
dong (rescission, cancellation, avoidance or
contract modification/Riicktritt, Kiindigung,
Anfechtung oder Vertragsanderung). Mdt sb
hoc gia cho ring, vé ban chit quyén rut lui
phai thuéec mot trong cic loai quyén nhim
muc dich giai trir quan hé hop dong dua trén
y chi don phuong®®. Tuy vay, mot s6 hoc
gia khac lai cho rang quyén rit lui ¢6 nhimg
dic diém riéng va phan biét véi nhimg
phuong thic giai trir quan hé hop dong dua
trén y chi don phuong khac®. Ching toi
ddng ¥ v6i quan diém thir hai, bai 18 quyén
rat lui khong phan chiéu bat ky phuong thic
giai trlr quan hé hop dong nao khac.

Thit nhat, quyén rut lui cé thé giai trir
cac quan hé nghia vu mang tinh song vy
(reciprocal legal relationships)*® va don vu
(unilateral/one-sided legal relationships)®!
gdm hop dong va hanh vi phdp 1y don
phuong. Nhu vdy, NTD c6 thé rit khoi cac

% Rona Serozan, (2007) Sézlesmeden Donme, 3rd
Ed., Istanbul, tr. 123-124.

7 Hakki, Sozlesmelerde Geri Alma, "The right of
Withdrawal in Distance contracts under law on
consumer protection numbered 6302", Law &
Justice Review, Year:6, Issue:ll, December 2015,
p.132.

% Xem thém Felix R. Ehrat, Der Riicktritt non
Vertrag nach Art. 107 abs. 2 OR in Verbindung mit
Art. 109 OR., Zurich 1990, 14,

2 Hakki, (2015), tldd, p.132.

30 Caglar Ozel, (1999), Mukayeseli Hukuk Isiginda
Tiiketiciyi Koruyan Geri Alma Hakk:, Ankara,
p.89-90.

3 Vedat Buz, (2007), Borg¢lunun Temerriidiinde
Sézlesmeden Dinme, Ankara, tr.91.

dé nghi giao két hop dong™, vi du, céc 1énh
mua (purchase order), hay chfap thuan giao
két (acceptance)®® va cic hop dong di co
hiéu luc. )

Thit hai, hé qua phap ly cua quyén rat
lui ¢6 khac biét nhat dinh vi nhitg phuong
thirc don phwong gidi trir quan hé hop dong
khac*®. Tuy theo tinh chédt cua ddi twong
dugc giai trur va bdi canh cu thé, nghia vu sé
bi coi 12 chidm dirt va mét hiéu luc ngay tur
ddu (ex tunc) hay tir thoi diém thuc hién
quyén rat Iui (ex nunc). Véi cédc hanh vi
phap 1y don phuong la tir thoi diém thuc
hién quyén rat lui*>, con véi hop ddng la
ngay tir dau*®. C6 thé thay, quyén rat lui da
tac dong vao su ung thudn trong giao két
hop dong®’

2 Do do, GS Mekki goi quycn nay li quyén rat lai
chip nhan giao ket hop dong, Xem Mekki (2010),
tldd, tr.6-9. Mot s6 hoc gia khée ciing ¢6 quan diém
twong tu: Horst Eidenmuller (2011), “Why
Withdrawal Rights?”, European Review of Contract
Law, Volume 7, Issue 1, pp. 9-14.

 Trong khung canh cac HDGKTX, dé nghi giao két
vi chap nhan dé nghi giao két déi khi khong c¢6 ranh
gi61 16 rang. Vi du, nén coi viéc NTD chon hang hoa
vi bam mua hang la d¢ nghi giao két hgp déng hay
nén coi viéc sau do, bén ban, thong qua céc phan
mém hién thi lai cac thong tin cho NTD xéac nhan la
dé nghi giao két hop dong. con vige bam dong y cua
NTD la chip nhan dé nghi giao két HD. Vé mat ly
ludn, d6 la trudng hop hop dong song tring. Xem
thém Nguyén Ngoc Dién, Gido trinh Luat Dan sy tap
2, Nxb. Dai hoc Qudc gia Tp. Ho Chi Minh, 2018,
tr.39.

3 Hiy bo ¢o hé qua 1 khdi phuc lai trang thai ban
ddu khi chua cé hop ddng; don phuong chim dut
thue hién hop ddng la hop ddng mat hidu lyuc tir thoi
diém don phuong cham duit, cac bén khong phai tra
lai cho nhau nhitng gi di nhin; v6 hiéu chi dugce thuc
hién néu co cin cir theo ludt, trong trudng hop vé
hi¢u, hop déng duge xem nhu chura ting ton tai.

3 Ahmet Tirk, 2007, Hukuki Yoénden Banka
Havalesi, Ankara, tr.142.

%6 Ozel, (1999), tldd, p.93.

37 Mekki (2010), tldd25, tr.6-9.
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Thi ba, vé mat 1y luan, quyén rat lui c6
thé duoe coi la sy rat lai chép nhén dé nghi
giao két hop dong®®, do d6, quyén rit lui tac
dong vao cic hanh vi dién ra trude khi giao
két hop déng. Nhu vy, quyén it lui ¢6 hiéu
lyc “wvu tién” dp dung so vdi cac phuong
thirc giai trir quan hé hop dong khac™.

Thie ne, cac hgp dong co chira dung
quyén rit lui chi ¢6 hiéu luc diy du mot khi
thoi han thuc thi quyén di hét (pending
validity/schwebend unwirksam)*, hay vén
di hop dbng di ¢o hiéu luc ddy du nhung
chinh viéc thuc thi quyén rit lui ¢4 1am mét
hi¢u luc cua hop dong*'. Trong cong cude
dong bo hoéa phap luat vé hop dong tiéu
ding ¢ chau Au, giai phap cua nha lam luat
la theo huéng thir hai*2. Piéu nay duoc thé
hién ¢ Chi thi 97/7/EC va Chi thi
2011/83/EC. Hé qua truc tiép cua viéc nay la
mac du hdu qua phap ly cua viéc thuc hién
quyén rit lui duoc xé4c dinh ngay tir dau, thé
nhung viéc thuc thi quyén rat lui lai duoc
coi 14 & thoi diém hién tai, tie viée thue hién
quyén it lui ¢6 thé xem 1a mot su kién phap
Iy méi. Pac diém nay 1a vo clng c¢6 ¥ nghia

% Mekki (2010), tldd, tr.6-9.

¥ Sy wu tién nay 4 rd rang trong trudng hop hiy bo
hop dong, tuy nhién, trong truong hgp hop dong bi
vo hiéy, Iy luén ndy khong thuc su qua rd rang, bai
1€ néu hop déng bi vo hiéu, hop df:‘mg ciing bi xem
nhu chua ting ton tai. Nhung theo chiing toi, thuc ra,
hop dong bi v6 hiéu 1a do chinh ban than hop dong,
vi du, trai dao dirc, phép luat, tire vin c6 dé nghi giao
két va su ung thudn, chi la ching khéng duoc phap
luat thira nhan. Do d6, mét cach hop ly, khi ma
quyén rit lui tic déng ca vao su ung thudn thi no
duong nhién s& mang tinh uvu tién trong ap dung so
véi hop ddng bi vo hiéu.

* Rott, P.; 2006, tldd, p.1114.

1 Hakki, (2015), tldd, p.134.

# Hans-W. Micklitz & Norbert Reich, (1999).
Umsetzung der EG-Fernabsatzrichtlinie, Betriebs-
Berater (BB) 2093.
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tir goc do t6 tung®. Tuy nhién, hoc thuyét
phap 1y va thuc tién phap ludt & cic qudc gia
chau Au lai chua c6 su théng nhat*,

Thir ndm, quyén rit lui 12 mdt quyén
luat dinh, mang tinh tuyét dbi tron g viéc van
dung. Quyén nay cé thé dugc thuc hién ma
khong cin bit ky thoa thuén trudc hay bat
Ky su chirng minh nao (ad nutum), vi du
chimg minh cac khuyét tat, cac hanh vi vi
pham, 15i hay thiét hai*>. Moi diéu khoan
nhim han ché quyén nay bi coi la diéu
khodn lam dung®. Tuy vay, khéng phai moi
HPGKTX déu c6 thé chira quyén rit lui.
Quyén rat lui ton tai nhu mot quy dinh
mang tinh chinh sach va dao duc®’ I8 di
nhién no sé khong ton tai néu di nguoc lai
chinh sach va dao dirc. Diéu 16 cua Chi thi
2011/83/EC da liét ké hang loat ngoai 1¢ d6i
véi quyén nay. V& ban chit, d6 1a cac

4 Bettina Heiderhoff, (2001), Einfliisse des
europdischen  Privatrechts zum  Schutz  des
Verbrauchers auf das deutsche Zivilprozessrecht,
Zeitschrift Fur Euopaisches Privatrecht (Zeup) 276,
285-287; Karsten Schmidt, (2000),
Verbraucherschiitzende Widerrufsrechte als
Grundlage der Vollstreckungsgegenklage nach
neuem Recht - Zur Bedeutung des neuen § 36la
BGB fir den prozessualen Rechtsschutz des
Schuldners, Juristische Schulung (Jus) 1096.

# Section 355 BGB, Othmar Jauernig, Biirgerliches
Gesetzbuch Kommentar, 14th Ed., Munich 2011, p.
477-478; Hakki, (2015), tldd, p.134; Article 255
Turkish Code of Obligations (TCO); Mustafa Alper
Giimiig, (2012) 6098 Sayih Turk Borglar Kanunu'na
Gore Borglar Hukuku Ozel Hikiimler, Vol. 1.,
[stanbul, tr.214.

45 Reiner Schulze & Jonathan Morgan (2013), “The
Right of Withdrawal”, in Gerhard Dannemann &
Stefan Vogenauer, The Common European Sales
Law in Context, Oxford University Press, Oxford,
tr.294.

4 Mekki, tldd, tr.7.

¥ Sanchez Abril, P., Oliva Blazquez, F., & Martinez
Evora, J. (2018), The Right of Withdrawal in
Consumer Contracts: a comparative analysis of
American and European law, InDret, 3, 33.
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truomg hop khong thé rat lui*®, hodc c6 kha
ning bi lam dung boi NTD*, hoic tao ra
hay ¢6 kha nang cao tao ra nhiing bt loi
dang ké cho thwong nhan*’, hogc truomg
hop ma chinh NTD da chflp thuan viéc thuc
thi nghia vu cua bén ban va tir bo quyén rut
lui cia minh®',

3.2, Trdach nhiém théong tin vé quyén
rut lui

Pé NTD c¢6 thé thuc hlcn quycn rat lai,
tru'ofc hét, NTD phai biét vé su ton tai cua
quyén nay. Do do thuong nhén c6 nghia vu
théng tin vé quyen rit lui t6i NTD*. Céch
thirc va yéu cau dbi voi vige cung cp thong
tin lién quan toi quyén rat lui gidng vai cac
yéu ciu bat budc vé cung cp cac théng tin
thiét yéu trong HDGKTX dugce quy dinh tai
Diéu 6.(5) Chi thi 2011/83/EC. Tuy vy, hé
qua phap ly cua viéc vi pham nghia vu
théng tin vé quyén rat lui khac biét hoan
toan so v&n hé qua phap ly cua viée vi pham
cac quy dinh vé théng tin khac boi quyen
rat lui la mét quyen mang tinh phu tro, nén
viéc quy dmh rang hop dong s€ vo hiéu hay
bi hity bo néu vi pham nghia vy thong tin vé
quyén it lui khong phu hop®. Chi thi
2011/83/EC da c6 mét diéu khoan riéng biét
cho viéc xir Iy van dé vi pham thong tin vé
quyén rit lui tai Didu 10. Theo d6, néu bén
thuong nhan khéng cung cap thong tin vé
quyén rat lui thi thoi han rat lui sé kéo dai
thém 12 thang ké tir ngay hét thoi han rit
lui ban d4u. Trén nguyén tic thién chi, ciing
nhu tinh toan dén cic loi ich cua thuong
nhan, Chi thi cho phép thuong nhén c6 thé

¥ Article 16.(a),(f) Directive 2011/83/EC.

9 Article 16.(b), (g (i} Directive 2011/83/EC.

0 Article  16.(c),(d),(e),(h),(i),().(k),(1) Directive
2011/83/EC.

31 Article 16.(m) Directive 201 1/83/EC.

2 Article 6.(1).(h) Directive 201 1/83/EC.

53 Patricia, Blazquez, va Evora. (2018), tidd, 3, 33.

khic phuc nhiing thiéu sot cua minh dé
tranh phai chiu hau qua phap 1y nang né. Cu
thé, trong thoi gian 12 thang, bén ban co
quyen cung cap bé sung thong tin vé quyén
rat lui. Khi d6, NTD sé chi dugc huong
thém thoi han rat lui 1a 14 ngay ké tir ngay
nhin dugc thong tin**. Thuong nhan c¢o
trach nhiém ching minh vé viéc di cung
cap théng tin vé quyén rat lui khi ¢o tranh
Chép xdy ra>>.

3.3. Thyec hién quyén rit lui

Pé thuc hién quyén rit lui, NTD can
dwra ra mdt tuyén bd chic chin vé viée thuc
hién quyén cua minh trong mot théi han
nhat dinh (cooling-off period)®®. Thoi han
nay khéng dugc qua ngan lam han ché viéc
thir san pham cua NTD va ciing khong dugc
qua dai, di nguoc lai cac tién dé vé chinh
séch va dao dic. Nhu véy, c6 thé xem
quyen rut lui nhu mot quyén ding thir co
chuyen glao quyen s hitu trong cac
HDGKTX. Trudc khi Chi thi 2011/83/EC
¢o hi¢u luc, thot han dua ra tuyén bd & céc
qudc gia chau Au c6 su chénh léch giira kéo
dai trung binh tir 7 ngay tdi 14 ngay. Su ra
doi cua Chi thi 2011/83/EC da thong nhat
quy dinh vé thoi han thuc hién quyén rat
lui. Theo d6, quyén rit lui c6 thé duoc thuc
hién trong vong 14 ngay tinh tr (i) Ngay
giao két hop dong véi hop déng dich vy, va
mot s6 hang hoéa, vi du, nd1 dung s0; hoac
(ii) Ngay chuyén giao tinh trang chiém hitu
cho NTD hodc bén thir ba do NTD chi dinh
ma khong phai 12 bén vén chuyén®’. Thuong

5% Article 10 Directive 2011/83/EC.

33 Article 6.(9) Directive 2011/83/EC.

5 Article 11 Directive 201 1/83/EC.

57 Article 9 Directive 2011/83/EC; ¢6 su phan biét vé
cich tinh ngay trong nhitng trudng hop khac nhau.
Cu thé, trong trudng hop nhiéu hang hoa dwoc dat
trong mdt don hang va dugce giao riéng thi do la ngdy
chuyén giao hang hoa sau cung; trong truong hop
hang hoa bao gém nhiéu 16 hodc nhiéu manh, 1a ngay
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nhan co trach nhiém phan hoi ngay viéc da
nhin duoe tuyén bé rat lui cia NTD®, Bé
giai trir quan hé hop déng, NTD phai chimg
minh viéc da thyc hién quyén rat lui®

3.4. Hé qua phdp Iy caa viéc thuc hién
quyén rit lui

Theo quy dinh tai cac Diéu 12, 13, 14
ctia Chi thj 2011/83/EC ciing nhu thuc tién
tai nhidu qubc gia chiu Au, viéc thuc thi
quyeén rit lui s& din dén cac hé qua phap ly
gbém: (i) Chiam dut sy giao két hop dong®
va (ii) Cham dit nghia vy, céc bén tra lai
cho nhau nhitng gi dd nhén, thuong nhéan
khong chi phai hoan tra khoan tién thanh
toan ma con phai hoan tra chi phi giao
hang®' va bat ky chi phi nao khac lién quan
toi viée giao két hop dong ma NTD di phai
chi tra. NTD chiu chi phi tra lai hang hoa,
néu dich vy da dugc cung cip mot phan thi
NTD phai tra tién tuong (mg phan dé. Giai
phap nay duge xem nhu la si phan b6 i ro
mot cach dong déu cho ca hai bén. Khi
NTD thuc hién quyén rit lui, NTD va
thuong nhan phai nhanh chong hoan tra lai
cho nhau nhitng gi di nhan. Viéc tra lai
hang hoa khong dugc mudn hon 14 ngay ké
tir ngay NTD tuyén bd thuc hién quyén rit
lui. Tuy vy, thuong nhan ¢é quyén hodn
viéc hoan tién cho t&i khi ngudi ndy nhan
lai duge san phdm hodc NTD cung cp bing
chimg cho thwong nhén vé viéc di tra lai
san pham. Pong thoi, theo nguyén tic vé

chuyén giao... cua 16 hodc manh cudi cung; trong
truong hop hop dong giao hang hoa thudng xuyén
trong khoang théi gian xac dinh, 14 ngay chuyén giao
san phim dau tién.

58 Article 11 Directive 2011/83/EC.

39 Article 11 Directive 2011/83/EC.

% Mekki (2010), tldd, tr.6-8, European Court of
Justice, 22.4.1999, case 423/97 (Travel Vac
SL/Anselm Sanchis), 1999 ECR.

b Stjue de 15 abril 2010, Case C-511/08 Heinrich
Heine (2010) (Ban an).

32

chuyén giao rii ro, rui ro vé san phim trong
qué trinh rit lui thude v& NTD,

Du khéng minh thi vé vin dé doi boi
thuong thiét hai (BTTH) cua NTD, thé
nhung, tir ban chit va cac hé qua phap ly
cua viéc thuce hién quyén rat lui, ¢6 thé suy
lugn duge ring, NTD khéng cdn thiét va
cing khong thé yéu ciu BTTH. Boi I8,
NTD khéng c6 cong cu dé chimg minh cho
yéu cdu BTTH. Néu mudn doi BTTH, NTD
¢6 thé lua chon phuong thirc giai trir hop
ddng khac. O chiéu huéng nguge lai, Toa
an Cong 1y chau Au ciing da xdc dinh ring
vi¢c dung thur va trai nghiém san phim 4
phu hop véi tinh thin cia quyén rut lui®
Do d6, NTD sé khong phat BTTH cho viéc
ding thir. Tuy nhién, NTD vin phai ¢6 trach
nhiém BTTH cho viéc giam sut gia tri cua
san pham néu viéc xur Iy hang hoa qua mirc
can thiét khi trai nghiém tinh chat, dic diém
hoac chirc nang cua san phﬁm va thuong
nhan da cung cap cho NTD tét ca thong tin
lién quan dén quyen rut lui.

Theo nguyén tic chung cta phap luat
hop 6ong s giai trir hiéu luc cua hop dcmg
chinh tt yéu dan dén sy chim dirt hop dong
phu®®.  Theo Piéu 15. (I) Chi thi
2011/83/EC, viéc NTD rut lui khoi hop
dong chinh s& din dén viéc NTD tu dong
rat lui khoi hop ddng phu ma khong cin bat
ctr thao tac thém nao.

4. Goi mé dbi véi Viét Nam

62 Article 20 Directive 2011/83/EC.

6 Toa An Cong ly chiau Au (ECJ), (2009), Vu Pia
Messner v. Firma Stefan Kriiger (C-489/07),
(https://eur-lex.europa.eu/legal-content/ EN/TXT/7uri
=CELEX%3A062007CA0489), truy cdp ngay
17/7/2019.

% Poan 47 Chi thi 2011/83/EC.

65 Reinhard Zimmermann (2008), El nuevo Derecho
aleman de obligaciones. Un anélisis desde la Historia
y el Derecho Comparado, Bosch, Barcelona, p.222.
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4.1. Quyén rit lui trong hé thdng phdp
ludt Viét Nam

‘Mot sé hoc gia Viét Nam cho ring,
quyén don phuong chim dut thuc hién hop
déng tuwong duong véi quyén rat lui thong
qua viée din chiéu khoan 3 Diéu 17 ND 99
trong tuong quan so sanh voi Didu 5.(1) Chi
thi 97/7/EC®. Tuy nhién, don phuong chdm
dut thue hién hgp dong theo khoan 3 Piéu
17 NP 99 chi ¢ thé 4p dung néu bén ban
cung cap khong ding, khéng diy du thong
tin quy dinh tai khoan 1 Diéu 17. Quy dinh
nay tuong thich voi khai niém don phuong
cham dut thue hién hop dong tai Diéu 428
Bo luat Dan sy nam 2015 (BLDS 2015).
Nhu vdy, don phuong chim dut thuc hién
hop dbng theo khoin 3 Diéu 17 NP 99
khéong phai 1 quyén rat lui®’.

Mat khac, vé per(mg dién thuat ngl va
dbi tugng ap dung, quyén rat lui gan giong
véi rat lai dé nghi giao két hop dong theo
Piéu 389 BLDS 2015. V& ban chét, quyén
rit lui c6 thé xem 1a xut phat tir viée rit lai
dé nghi giao két hop ddng. Tuy nhién, rat
lai dé nghi giao két hop déng theo Piéu 389
BLDS 2015 la mét quy dinh chung cho tit
ca cac quan hé dan su theo nghia rong, do
do, chua tinh téi muc dich BVQLNTD. Quy
dinh vé rit lai dé nghi giao két hop ddng
theo Piéu 389 BLDS 2015 do dé ¢6 su khac
biét so véi quyén rit lui,

Quyén rit lui ciing c6 sw khac biét 1o
nét véi thoa thuan duge ding thir theo Pidu
452 BLDS 2015 & yéu té quyén so hiru tai
san d6i véi san phém ciing nhu la sy ton tai

6618 Huom;, Giang (2013), Phap fudt cua Lién minh
chau Au vé hop dong giao két tir xa trong thuong
mai va bai hoc kinh nghiém cho Viét Nam, Tap chi
Luét hoc, s6 2, tr. 18 —21.

" Quyén don phuong cham dit thye hién hgp dong
‘theo phap luat Viét Nam cé thé duoc xem 13 twong
dwong voi khdi niém resiliation (Phap) hay
Kiindigungsrecht (Pic). Xem muc 3.

va rang budc clia hop dong mua hang hoa,
dich vu.

Mot s6 hoc gia trong qua trinh dé xuit
xay dung Luat BVQLNTD 2010 cung da
nhin thic vé quyen rat lui tai mot 50 qubc
gia va su thiéu v&ng quyen nay trong khung
phép 1y cua Viét Nam®®

Toém lai, phap luat Viét Nam hién tai
van chua ghi nhin quyén duoc rut lui khoi
hop ddng cia NTD hay moét khdi niém
tuong duong.

4.2. Nhitng khia canh tich cuwe va tiéu
cwe ciia quyén riit lui

4.2.1. Nhitng thdch thicc doi véi xdy
dung ché dinh quyén rit lui

Cé it nhiéu lo ngai dbi voi su ton tai cua
quyén mit [ui®®. Péu tién la viée quyén rat
lut s& anh huong nghiém trong dén mot
trong nhimg “try c4t” cua ly thuyét hop
dong, nguyen tic thién chi thuc hién cac
cam két - pacta sunt servanda’®. Tuy nhién,
nhu PGS. Nguyén Nhu Phat da chi ra, phap
luit vé BVQLNTD chinh 1a ngoai 1¢ cua
phap ludt dan sy truyén théng”'. Viéc tao ra
nhitng bit cin bang 1a can thiét dé khoi
phuc lai sy can ba:mg do thyuc té xa hoi da
chira dung nhimg bit can bang. Triét 1y cua
ché dinh quyén rat lui 13 phi hop véi triét 1y
ctia phap ludt BVQLNTD™.

® Tran Vin Bién {2010) Bao vé quyeﬁ loi nguoi tiéu
ditng trong giao két hop dong dién tir qua Internet,
Tap chi Nghién ciru ldp phap, $0 20, tr.29-33.

% Joachim Gernhuber, (1998), Verbraucherschutz
durch Rechte zum Widerruf von Willenserkldrungen,
Wertpapier-Mitteilungen (WM) 1797.

® Horst Ehmann & Holger Setschet (2006), “La
reforma del BGN. Modernizacién del derecho
aleman de obligaciones”, Universidad Externado de
Colombia, Colombia, p.174.

"l Nguyén Nhu Phat (2011), tldd.

2 Christian Twigg-Fnesner & Reiner Schulze
(2010), “Protecting national choice: Information and
the right of withdrawal”, in Geraint Howells, lain
Ramsay, FTomas Wilhermsson & David Kraft (Eds.),
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Bén canh do, sur ra doi cua quyen rut lm
dugc cho la can thiét dbi vai su phét trién
cua thi trudng trong boi canh mdi. Trong
cic cft tru xdy dung nén phap ludt vé
BVQLNTD trong HDGKTX, quyén rat lui
chinh 14 diém sang dugc khen ngoi tir chinh
nhimg hoc gia truyén théng véi 4nh nhin
nghi ngai”. Diéu ma cic hoc gia nay lo léng
14, quy dinh cua phdp ludt chiu Au d3 diéu
chinh van ¢é mot cach qua muc, anh huong
dén ty do thoa thuén gitta cdc bén™ va co
thé giy phan tac dung. Boi, von di, quyén
rat lui duge coi 14 mot quyén khéng mét
phi, nhung ¢ thé vi ap dung quyén rit lui,
cac thuong nhén sé tinh sin chi phi vao gia
thanh san phim. Viéc nay s& anh huéng t6i
quyén lgi cua nhimg ngudi ¢6 hoan canh
kh6 khan bai ho mét di quyén dénh déi gitra
chit lugng va gia thanh™. Pay 1a mét lo
ngai chinh déng, boi danh dbi chinh 1a mot
trong nhitng dac diém cua kinh té hoc. Nhu
vdy, rd rang, van dé ¢ ddy la phai lam sao
dé thyc hién quyén nay cho phu hop.

Ngodi ra, hang héa bi tra ¢ thé s& bi
giam sut gid tri su dung, hodc ngay ca khi
gia tri str dung chua bi giam, gia tri hinh 4nh
cua san pham ciing it nhiéu bi anh huong va
sé kho dé thuong nhan ban lai cho NTD
khac’®, Bén canh d6, mét khi NTD rat khoi
hop ddng, thuong nhan sé gap kho khan vé
mit khoang cich dé c¢6 thé ngay lap tirc
kiém tra hang héa, nham phat hién nhitng

hao ton vé gia tri va tim ra 1y do cho su hao
ton d6 dé rang budc trach nhiém BTTH tir
NTD. Thuong nhén ciing khong co dong luc
dé cir nguoi di kiém tra hang hoa tai dia
diém cua NTD do viéc nay tao ra chi phi,
trong khi thuong nhan khong thu dugc mét
gia tri chac chin va dang ké nao. Tuy nhién,
lo lang ndy ¢6 phan quéa mire boi, vi du theo
phap luat chdu Au, thwong nhin chi phai
hoan tra lai tién mot khi dd nhan lai san
pham hodc c6 bang chimg ring NTD da tra
lai san pham, véi rui ro cua viée tra lai
thuoc vé NTD. NTD khong c6 nhiéu dong
lyc dé gian d6i’” vi mot khi rit lui khoi hop
dong, NTD khéng nhin duoc mét gia tri
tang thém nao. Néu co tranh chip sau khi
thuong nhén nhéan lai hang hoa, thi day la
lic ma toa 4n va cic co quan cdng quyén
vao cudc dé duy tri lai trat ty xa hd1 mot
cach hiéu qua nhat.

4.2.2. Su can thiét cua ché dinh quyén
rut lui

Loi ich cia quyén rut lui trong viée
BVQLNTD la diéu khéng thé phi nhan. No
chinh la cong cu dé Nha nudce giai quyét cac
bai toan TTBCX, bat cén xing quyén luc
thi truong va doc quyen nhom™. Quyén rit
lui con la cong cu dé dam bao chinh sach
phéap ludt cua Nha nudc. S& khong c6 NTD
théng thai néu NTD khong ¢o du thong tin
dé phan tich va danh ddi. Bén canh dé,
quyén rit lui 1a mot co ché tu thuc thi ma

Handbook of Research on International Consumer
Law, Edward Elgar Publishing, tr.130-157.

3 Oren va Shahar. (2013), tldd, tr.119-120.

™ Qren va Shahar. (2013), tidd, tr.119-120.

75 Oren va Shahar. (2013), tldd, tr.119-120.

76 Poulter, A. and Henderson, K. and McMenemy, D.
(2003), The distance selling directive: Consumer
champion or complete irrelevance? In: IADIS e-
Society 2003 Conference on E-Commerce,
ELearning and E-Government, 3/6/2003 — 6/6/2003,
Lisbon, Portugal, Muc 2.2.1.
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"7 Vi du, viéc “tra” lai dich vu la rit kho khan va gan
nhu 14 khong thé thuc hién dugc. Ngay ca khi rit lui,
NTD van phii tra tién cho phan dich vu ma nguoi
nay da thy huong. Mot NTD duy Iy khé c6 thé nao
lai chip nhan bo mét khodan tién twong {mg dé nhan
lai sy cung rng khong day dia mét dich vu.

™ Pamaria Rekaiti & Roger Van Den Bergh (2000),
“Cooling-off periods in the consumer laws of the EC
Members States: A Comparative Law and Economics
Approach”, Journal of Consumer Policy, 23, 4,
tr.371-375.
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quyén ning va cach thirc thi hanh do NTD
va thuong nhan ty dinh doat. No giup nang
cao hiéu qua cua cong taic BVQLNTD khi
NTD Viét Nam con chua c6 du can dam,
hodc cam thiy phién khi pheii nhd dén cac
thiét ché céng quyén’. Co ché tir giai quyet
giup lam giam ganh nang cho cac thiét ché
BVQLNTD, tir d6 tiét kiém chi phi xa hoi
va nang cao hi¢u qua lam vi¢c cua nhiing
thiét ché nay.

Bén canh dé, quyén rat lui con déng
gop tich cuc cho su phat trién ctia kinh té vi
mo. Céc Iy thuyét vé khoa hoc hanh vi
(endowment  effect’  va  cognitive
dissonance®') cho rang, mot khi ngudi ta da
dua ra quyét dinh thi sé hiém khi chéi bo
quyét dinh d6. Pdng thoi, con ngudi cd xu
huong tran trong tai san cua minh hon
nhiing thir khac. Trong khi d6, con nguoi lai
thuomg c6 xu hudng do du trude khi dua ra

40% NTD noi chung chon im ldng khi ¢6 tranh
chép, http://www.moit.gov.vn/CmsView-EcolT-
portlet/html/print_cms.jsp?articleld=11125, truy cép
ngay 11/1/2019. Xem thém http://103.9.0.58/Cms
View-EcolT-portlet/html/print_cms jsp?articleld=14

223, truy cap ngay 16/5/2019. Cing dé hiéu néu
NTD ngai phai goi dén cac S¢ Cong Thuong hay
Hiép héi BVQLNTD chi dé dugc trg giap doi tra lai
nhtmg mén hang co6 gia thanh khong cao.

% Xem thém Shmuel I. BECHER & Tal Z. ZARSKY
(2011), “Open Doors, Trap Doors, and the Law”, Law
and Contemporary Problems, 74, no. 2, r.63-90.

8 Xem thém Charles Lord, Lee Ross & Mark R.
Lepper (1979), “Biased Assimilation and Attitude
Polarization: The Effects of Prior Theories on
Subsequently Considered Evidence”, Journal of
personality and social psychology, 37, no. 11, 2098-
2109; Paul Rosenferd, John G. Kennedy & Robert A.
Giacalone  (2001), ‘“Decision  Making: A
Demonstration of the Postdecision Dissonance
Effect”, The Journal of social psychology, 126, no. 3,
6063-665; Aaron L. Browrstein, Stephen J. Read &
Dan Simon (2004), “Bias at the Racetrack: Effects of
Individual Expertise and Task Importance on
Predecision  Reevaluation — of  Alternatives”,
Personality and Social Psychology Bulletin, 30, no.
7, tr.891-904.

quyét dinh®. Hoc thuyét rui ro NTD
(Consumer risk theory) ching minh rang,
quyén rit lui ¢o tac dung lam glam thiéu
dang ké nhimg lo lang tién hop dong cua
NTD®. Nhu vy, quyén rat lui da thic day
NTD tién t&i tham gia vao cic HDGKTX™,
Trong twong quan giita quyén rit lui va thoa
thuén dung thir, quyén rat lui s& ¢6 tac dong
kich thich nhiéu giao dich mua béan trao ddi
hon. Trong nén kinh té hi¢u qua (homo
oeconomus), diéu nay sé thic day su doi
mdi, su tang trudng kinh té, va tao ra viéc
1am®. Bén canh do, quyén rut lui ciing
khong phai 1a sy danh ddi ma cai gia phai
tra chinh la chi phi vugt mic cua thuong
nhan Thucrng nhan cting khong nén lo
ling, bm I& néu quyén rat lui duge ap dung
phi hop, chit lugng cung tng hing hoa,
dich vu s€ duoc nang cao, long tin tir NTD
sé gitp thuong nhdn ngay cang thinh dat.
Nhu vay, quyén rit lui ¢6 y nghia tich cuc
trong bdi canh kinh té, xa hoi Viét Nam khi
ma tim ly lo ngai khién cho cdic HDGKTX
chua dong vai trd 1én trong nén kinh té¥’
(Xem t:'érp trang 63)

8 Xem thém Becher & Zarsky (2011), tldd; p.63,
77-81.

8 Dirk Van Den Poel & Joseph Leunis (1999),
“Consumer Acceptance of the Internet as a Channel
of Distribution”, Journal of Business Research, 45,
no. 3, tr. 249-256, 249.

# Xem thém Becher & Zarsky (2011), tldd, tr.64.

8 Communication from the Commission to the
Council, the European Parliament and the European
Economic and Social Committee, COM(2007).

5 Ben-Shahar, O., & Posner, E. A. (2011), The right
to withdraw in contract law, The Journal of Legal
Studies, 40(1), tr. 115-120.

8 Ty 1¢ mua hing qua mang cua ngudi Viét Nam
nam 2018 la 2,7%, https://www.brandsvietnam.com
/14616-Ti-le-mua-sam-online-cua-nguoi-Viet-tang-
gap-3-lan-trong-vong-mot-nam-qua, truy cﬁp ngay
23/7/2019, trong khi trung binh tai cac quéc gia chiu
Au, con sd nay Ién téi 70%, hitps://ec.europa.eu/
eurostat/statistics-explained/index.php/E-commerce
statistics_for_individuals, truy cdp ngay 23/7/2019.
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thong tin ¢6 thé 1a can cir quan trong trong
xéc dinh 1i n6i trén cua doanh nghiép.

(i) LDN cén bd sung co ché nhim bao
vé quyen lgi cua bén thir ba ngay tinh trong
trudong hop cong ty CP va cong ty TNHH co
nhiéu NDDTPL. Theo BLDS 2015 (khoan 1
Diéu 141), ngudi dai dién phai thong bao
cho bén thit ba biét vé pham vi dai dién cua
minh, nhung trong truong hop ngudi dai
dién cb tinh khong thong bao thi khong ¢
ché tai dé rang budc trach nhiém cua doanh
nghiép dbi voi giao dich trong truong hop
nay. Vi nhimg ly do khich quan ma bén thu
ba khdng xédc dinh duoc nguoi ¢ quyén dai
dién hay pham vi dai dién cua tirng nguoi
thi ¢6 thé ap dung tuong tu nhu quy dinh tai
khoan 1 Piéu 179 LDN 2014, d6 1a: “Moi
han ché ddi voi thanh vién hop danh trong

thuc hién c¢ong viéc kinh doanh hang ngay
cua cong ty chi ¢6 hiéu luc d6i voi bén thir
ba khi ngudi d6 duge biét vé han ché do”.
Cho nén, Dy thao Luat can bd sung quy
dinh vé bao vé bén thir ba ngay tinh. Cac
han ché cua cong ty CP va cong ty TNHH
vé phin cong thim quyén gilta nhing
NDDTPL chi ¢ hiéu luc déi vdi bén thir ba
khi ho biét dugc vé su han ché d6'®. Pay c6
thé xem la bién phap dung hoa giita 2 van
de la trao quyén tu quyét cho doanh nghiép
va bao vé quyén loi chinh déng cho bén thi
ba ngay tinh.

19 Phan Thanh Nhan (2018), Thuc trang quy dinh
cita phdp lugdt vé nguoi dai dién theo phdp ludt cua
doanh nghiép va hwdng hoan thién, Tap chi Toa an
nhan dan, s6 7, tr. 33-39.
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4.3. Giai phdp can bing loi ich cdc bén

Vian dé dat ra 12 phai tinh toan lam sao
dé quyeén rat lui phat huy dugc vai tro cua
nd. C6 nhiéu cach thirc khic nhau dé dat
dugce diéu nay.

Thit nhdt, c6 thé yéu cau NTD khi thuc
hién quyén rit lui cung cdp hinh dnh vé sin
phdm lam cin cir ban dau cho viéc x4c dinh
su giam sut gia tri.

Thir hai, néu da xic dinh duge c6 su
giam sat vé gia tri, nhung khéng xac dinh
duoc chinh xac gia tri giam sat, c6 thé ap
dung mdt khoan phi ton nhé ¢b dinh lén
NTD®. Khoan phi phai dugc ghi nhan trudc
v 4p dung nhu nhau dbi véi moi truong
hop khéng xac dinh dugc gid tri giam sit.

¥ Xem thém Ben-Shahar & Posner (2011), tldd,
p.120-127.

NTD chi phai chiu khodn phi nay néu n guaol
nay thira nhan viéc giam st gid tri cua san
pham va thuong nhan ¢6 du diéu kién dé doi
BTTH.

Thir ba, Viét Nam can ap dung mot thon
han rat lui hop 1y boi 18, néu qua ngin hay
qua dai thi quyén rat lui déu kém hiéu qua®’.
Theo ching t6i, 7 ngay c6 thé s& 1a mot
khoan thoi gian twong ddi hop ly dé thuc
hiéu quyén rat lui.

Thir e, c6 thé quy dinh theo huong
quyen rit lui 1a mot quyén Iuat dinh nhung
cac bén co thé thoa thudn tir bo quyén nay
khi giao két hop dong.

% Xem thém Ben-Shahar & Posner (2011), tldd,
p.120-127.
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