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DELIMITING THE CONTINENTAL SELF BEYOND 200 NAUTICAL MILES -
INTERNATIONAL LAW AND PRACTICE, AND LESSONS LEARNT FOR VIETNAM AND 
MALAYSIA 

Abstract: The paper analyses legal aspects regarding the delimitation of t~e continental self 
beyond 200 nautical miles prior to the recommendation of the UN Commission on the Limits of the 
Continental Self under 1982 UN Convention on the Law of the Sea, the practice of some countries and 
some related cases before the international tribunals. It offers comments and recommendations on the 
issues relating to the delimitation of the continental self beyond 200 nautical miles between Vietnam 
and Malaysia. 
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1. Quy d!nh etia Cong U'o·e lu~t bi~n 
nam 1982 v~ th~m lye dja va phan djnh thim 
lye d!a ngoai 200 hai li 

T~i H9i ngh! tk thu 3 cua Lien hqp 
qu&c v~ lu~t bi~n (HQi nghi UNCLOS Til) tir 
nam 1973 - 1982, phk 16n cac nu6c cho 
rfulg v~n d~ ranh gi&i th~m h,tc dja ck duqc 
xem xet trong m&i quan h~ v6i ranh gi6i 
vling d~c quy€n kinh te; do v~y, chi€u rQng 
t&i da cua th~m h,tc dja chi nen la 200 hai li 
tinh tir du<mg cas&. Nguqc l~i, mQt s6 nu6c, 

* Giling vien, HQc vi~n ngo~i giao 
E-mail: duytranle86@gma il.com 

trong d6 c6 cac cu<mg qu&c nhu My, Lien 
Xo, Uc ling hQ quan di€m th~m 1\lc d!a c6 
th~ keo dai hc:m 200 hai li. Theo quan di~m 
nay, vi~c chi gi6i h~ th~m 1\lc d!a 200 hai li 
la h~n che quy~n cua cac qu&c gia d6i v&i 
vling. day bi€n r9ng 16n rna hQ c6 th€ co. (I > 

Hai quan di€m khac bi~t neu tren da duqc 
dung hoa ~ DiSu 76 Cong u6c l~t bi~n 

(!). Tomas Heidar, 'Legal Aspects of Continental 
Shelf' in Myron H. Nordquist, John Norton Moore 
and Tomas H. Heidar (eds), Legal and Scientific 
Aspects of Continental Shelf Limits (Martin us Nijhoff, 
2004) 19, tr. 22-3. 
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nam 1982 (UNCLOS); theo do, cac qu6c gia 

thanh vien UNCLOS se duong nhien co 

th~rn h,1c dja r<)ng t6i thi~u 200 hai 1i tinh tl:r 

duOn.g co s6 va co th~ c6 th~m h,1c dja ngoai 

200 hai li n~u di~u ki~n t\I nhien cua day 

bi~n cila qu6c gia d6 cho phep. C1,1 th~ Di~u 

76(1) cua UNCLOS quy dinh: "ThJm htc 

dia czta mi)t qu6e gia . ven biin bao gbm day 

biin va long adt dum day biin ben ngoai 

{anh hai Vel [a Sl! !ceo dai (f! nhien cua lanh 

th6 adt liJn eua qu6c gia i16 t6i ba ngoai eua 

ria lt,~c ilia ho~e t6'i khoqng each 200 hili if 
tfnh tU iJu(}ng C(J SU dung aJ tinh chiJu ri)ng 

lanh hai niu ba ngoai eua ria lt,~c dia 6 
khoang each gdn han". (2) 

Di~u 76(1) cua UNCLOS quy djnh hai 

tieu chi d~ cac qu5c gia ven bi~n ll,l'a ch<;>n 

trong vi~C xac djnh chi~u r<)ng CUa th~m l1,1c 

dja la tieu chi v~ cAu t~o dja li va tieu chi v~ 
khoang each. Ngoai ra, UNCLOS ciing dua 

ra tieu chu§n khoang each ca dinh dai vm 

th~rn l1,1c dia r<)ng han 200 hai li. Di~u 76(5) 

cua Cong u6c quy dinh nhu sau: "Cae aiim 

ngoai cung CUa ranh gi6'i thJm lt,~C aja au(!C 

ve theo khoan 4(a)(i) va (ii) cua DiJu nay 

khong aU(!C VU(!t qua 3 50 hai l£ tfnh tit 
aucmg C(J SU dung aJ tfnh chiJu ri)ng /anh 

hai ho~c khong au(!C VU(!l quci I 00 hai li 
tinh tit au&ng a&ng sau 2500m, la auang n6i 

ccic adm c6 cimg at) sau 2500m ". (J) 

Nhu v~y, vi~c m6 r<)ng th~m h,1c dja vuQt 
qua 200 hai If tinh ttr du(mg C(J Sa dugc thl,l'C 

hi~n phl,l thu<)c vao hai y~u ta la 1) di~u ki~n 

(2). United Nations Convention on the Law of the Sea, 
opened for signature I 0 December 1982, 183 3 UNTS 
3 (entered tnto force I 6 November 1994) Di~u 76.1. 
(3). UNCLOS, tldd, E>i~u 76.5. 

NGJIIEN CUu- TRAO DOl 

w nhien vB eAu t~o dia 11 cua khu vvc day 

bi~n ti~p Ii~n Hinh th6 dAt Ii~n va 2) tucln thu 

gi6i h;;tn ehi~u r<)ng t6i da theo quy djnh cua 

Cong u6c. Ben c~ d6, khae v6i th~m l1,1c 

dja c6 chi~u r<)ng t6i 200 hai Ii, th~rn h,1c dia 

ngoai 200 hai li khong phai la th~rn h,1c dia 

rna cac qu6c gia ven bi&n duong nhien c6, 

vi~c rna r<}ng th~m l1,1e dia ra ngoai 200 hai li 
phai tuan thu quy trinh do UNCLOS d~t ra 

va quae gia ven bi~n phai n<)p bao eao len 

Uy ban ranh gim th~rn l1,1c dia etta Lien hgp 

quae (CLCS). Sau khi Oy ban dua ra khuy~n 
nghi dai vm cac bao cao nay' cac quae gia se 

duge chinh thuc thi~t l~p th~rn h,1e dia ngoai 

200 hai li CUa rninh va th~rn 1\lC dia nay se c6 

gia tri rang bu<}c phap 11.<4) 

Tom l~iti, quy d!nh cua UNCLOS da dung 

hoa lgi ich cua tAt ca cac qu6e gia ven bi~n 

vS vi~c c6 thSm 1\lc dja r<)ng t6i thi~u 200 hai 

li va vful darn bao quy~n dugc rn& r<)ng th~rn 
1\lC dja CUa rninh n~U di~u ki~n tl,l' nhien cho 

phep. UNCLOS khong cho phep cac quae 

gia ven bi~n quySn dugc rn6 r<}ng th~rn l\lc 

dia m<)t each tuy ti~n theo y chi va kha nang 

cua minh. Vi~c m& r<)ng nay chi co th~ dugc 

thl,l'e hi~n khi y~u ta t\1 nhien eua day bi8n 

ti~p li~n lanh th6 cua qu6c gia do eho phep 

va phai tuan theo cac di~u ki~n va quy trinh 

do UNCLOS d~t ra. 

2. Nguyen tic sA 46 - B(} thu tl}c ho~t 
dqng ciia Uy ban ranh gi6i th~m ll}c dja 

cua Lien hQ'P qufic va vin d~ phan djnh 
thim h,1c dja ngoai 200 hai li 

Theo Di~u 76(8) cua UNCLOS, m<)t 

quae gia thanh vien Cong u6c chi c6 th~ xac 

(4). UNCLOS, tldd, E>i~u 76.8. 
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dinh th~m 1\lc dia ''hgoai 200 hai li hqp phap 

• sau khi c6 khuy~n nghi cua CLCS. Tuy 

nhien, Nguyen cic s6 46(1) cua B9 thu t1,1c 

. hoc;tt d9ng cua CLCS quy d!nh: "Trong 

tru&ng h(lp co tranh chdp v€ phan d!nh th€m 

l~tc dja giiia cac nu(Jc a6i di~n hoijc tiip ZiJn 

hoijc co cac tranh chdp vJ liinh th6 ho(lc 

tranh chdp biJn chua QU(lC giai quyif, CQC 

bao cao wJn CO thJ ifu(!C xay d~mg va se 

au(J'C xem xel tren C(J sa phil h(Jp vbi Phl! ll!C 

1 cua B9 thu !1fc hot;zt il9ng nay".<5
> 

B6ng thai, di~m 5(a) Ph1,1 l1,1c I BQ thu 

t1,1c hoc;tt d9ng cua CLCS quy dinh nhu sau: 

"Trong tru&ng h(Jp t6n lt;zi tranh chdp vJ 

liinh th6 hoijc tranh chdp biin, [CLCS] se 

kh6ng xem xet va danh gia bao cao cua bdt 

ki qu6c gia nao lien quan lbi tranh chdp do. 

Tuy nhien, [CLCS] co thi se xem xet m9t 

hoijc m9t s6 bao cao vJ khu ~c tranh chdp 

do niu tdt ca cac ben cua tranh chdp a6ng y 
trubc nhu v~y ".<6

> 

Tren thvc t~, sau khi m9t s6 nu&c nQp 

bao cao v~ th~m l1,1c dia ngoai 200 hai li len 

CLCS, cac nu&c lien quan da vi~n dfut 

Nguyen· t~c s6 46 v.a Ph1,1 1\lc I B9 thu t1,1c 

hoc;tt dQng cua CLCS d~ yeu c§u Uy ban 

khong xem xet bao cao do c6 tranh ch~p 
phat sinh. Tuy nhien, di~m 5(a) Ph1,1l1,1c I, B9 

thu t1,1c ho~t d9ng cua CLCS tc;to ra me>t 

ngoc;ti I~ la CLCS c6 th~ xem xet bao cao v~ 

(5). Commision on the Limits of the Continental 
Shelf, Rules of Procedure of the Commission on the 
Limits of the Continental Shelf (17 April 2008) Quy 
tic 46, https://documents-dds-ny.un.orgldoc!UNDOC/ 
GEN/NOS/309/23/PDF /N0830923 .pdf?OpenElement, 
truy c~p 30/11/2018. 
(6). Commision on the Limits of the Continental 
Shelf, tldd, Ph1,1 ii,IC I. 
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1th~m htc dia ngoai 200 hai li trong tn.Iemg 

hqp c6 tranh ch!p v~ phan dinh bi~n ho~c 
cac tranh chAp v~ bi~n va larm th6 k.hac n~u 
cac qu6c gia lien quan cling th5ng nh!t d~ 
CLCS thgc hi~n ho~t d<)ng nay. Tren thgc t~, 
phu hqp v&i ngo~i I~ neu tren, d~ c6 th~ thuc 

dAy CLCS xem xet bao cao trong truemg hqp 

c6 tranh chAp v~ phan d!nh bi€n phat sinh tir 

bao cao ranh gim th~m l1,1c dia ngoai 200 hai 

li, cac qu5c gia c6 th~· lga chQn ffiQt trong hai 

giai phap: 1) Cling thong bao t6i CLCS khing 

dinh vi~c t6n tc;ti tranh ch!p va ch~p thu~n 
cho CLCS xem xet bao cao tru&c khi tranh 

ch~p duqc giai quy~t ho~c 2) Phan dinh th~m 
h;tc dia ngoai 200 hai li chang 1~ phat sinh 

do vi~c n<)p bao cao va thong bao len CLCS 

v€ k~t qua phan dinh nay. Tren C(J so phan 

tich m9t s6 thvc ti~n c6 lien quan, bai vi~t se 
lam ro ne>i dung cua hai giai phap nay. 

* Chdp thw7n ai CLCS xem xet bao cao 

tru(Jc khi tranh chdp aU(/C giai quyif 

Theo giai phap nay, sau khi m9t qufJc gia 

thanh vien UNCLOS n<)p bao cao v~ ranh 

gim th~m l~c dia ngoai 200 hai lf len CLCS, 

cac qufJc gia lien quan c6 th~ tuyen b5 khong 

phan dfJi vi~c CLCS xem xet bao cao m~c du 

bao cao c6 th€ lam phat sinh m9t sf> vung 

ch6ng lcln v~ th~m l1,1c dja. Truemg hqp cua 

Nga niim 2001 la vi d1,1 di€n hinh v~ thvc 

hi~n giai phap neu tren. Ngay 20/12/2001, 

Nga n9p Bao cao v~ th~m h,1c dia ngoai 200 

hai li cua nu&c nay tc;ti Thai Binh Duong 

(bao gAm Bi~n Bering va Bi~n Okhotsk) va 

B~c Bang Duong (bao g6m Bi€n Barent va 

khu vvc trung tam B~c Bang Duong).(7) Cac 

(7) Commission on the Limits of the Continental 
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nu6c Canada, Hoa Ky, E>an M~ch, Na Uy va 

Nh~t Ban cho ding th~m h,1c dia ngoai 200 

hili li theo Bao cao cua Nga c6 th8 ch&ng lk 

v&i th~m 1\lC dia cua cac nu6c nay. Tuy 

nhien, thay vi phan d6i va d~ nghi CLCS 

k.hong xem xet Bao cao cua Nga, cac nu6c 

neu tren da giri Cong ham t&i T 6ng thu ki 

Lien hgp qu6c tuyen b6 vi~c CLCS xem xet 

Bao cao khong imh hu6ng d~n vi~c phan 

dinh th~m h;~c dia gifra N ga va cac nu6c 

nay.<8
> Vi~c giri tuyen b6 vua giup cac nu6c 

bao hru dugc quan cti8m va yeu sach cua 

minh ct6i v&i khu vvc ch&ng 1~n t~o ra do 

Bao cao cua N ga vtra khong lam ch~m qua 

trinh xem xet Bao cao cua CLCS. 

* Giai quyit tranh chdp 

Vi~c tuyen b6. th6ng nh~t ct8 CLCS xem 

Shelf, Commission on Limits of Continental Shelf 
Receives Its First Submission (21 December 200 I), 
http://www.un.org/press/en/200 1/sea I 729.doc.htm, 
truy c~p 30/ 11/2018. 
(8). Pennanent Mission of Canada to the United 
Nations, Note Verbale No. 0145 (18 January 2002), 
http://www. un.org/deptsllos/clcs _new/submissions_ fi 
1es/rus0 I /CLCS _ 0 I_ 200 1_ LOS_ CANtext.pdf; 
Pennanent Mission of Denmark to the United Nations, 
Note Verbale No. 119.N.8 (4 February 2002), http://www. 
un.orgldeptslloslclcs _new/submissions _fileslrusO 1/CLCS 
_01_200l_LOS_DNKtext.pdf; Permanent Mission of 
Japan to the United Nations, Note Verbale No. 
SC/02.084 (25 February 2002), http://www.un.org/ 
depts/ los/clcs _new/submissions _files/rusO 1/CLCS _ 
01_2001_LOS_JPNtext.pdf; Permanent Mission of 
Norway to the United Nations, Note Verbale dated 20 
March 2002 (20 March 2002), http://www.un.org/ 
depts/ los/clcs_new/submissions_ files/rusO 1/CLCS _ 
01 _2001_LOS_NORtext.pdf; Permanent Mission of 
the United States of America to the United Nations, 
Letter dated 28 February 2002 (28 February 2002), 
http://www .un.orgldeptsllos/clcs _new/submissions_ fi 
les/rusO 1/CLCS _ 0 1_200 l_LOS _ USA text. pdf, truy 
c~p 30/1112018. 
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xet ba.O cao V~ th€m h,1c dia ngoai 200 hai li 
trong b6i canh t&n t~i tranh ch~p phat sinh tu 
cac bao cao nay hoan toan pht,I thuc)c vao 

thi~n chi cua cac nu&c lien quan va khong dS 

thvc hi~n. Vi v~y, mc)t s6 qu6c gia da Iva 

chQn bi~n phap pharr dinh vting ch&ng 1~n 
phat sinh tir vi~c nc)p bao cao v~ th~m 1\lc dia 

ngoai 200 hai li ct8 ~o cti€u ki~n cho CLCS 

xem xet bao cao. 

E>i~u 76(1) cua UNCLOS cho phep cac 

qu6c gia thanh vien Cong u6c xac djnh th~m 
1\lc dja ducmg nhien rc)ng 200 hai li tfnh tu 
ducmg CCY sa. Do v~y, n~u t6n t~i ch&ng l~n 
v~ th~m h,1c d!a 200 hai li v&i cac qu6c gia 

khac, cac qu6c gia lien quan co th8 thvc hi~n 
vi~c phan dinh b~t ky luc nao tren CO sa 
E>i~u 83 cua UNCLOS. Ngugc 1~i, cac qu6c 

gia thanh vien UNCLOS chi c6 th~ xac d!nh 

th~m h,tc dja ngoai 200 hai li cua minh sau 

khi CLCS dua ra khuy~n nghi theo E>i~u 
76(8) cua UNCLOS. Nhu v~y, v~ nguyen !lie, 

n~u co sv ch&ng 1~ v~ th~m l\lc dia ngoai 

200 hai If, vi~c phan dinh th~m ll)c dia nay 

chi c6 th~ dugc thvc hi~n sau k.hi c6 khuy€n 

ngh! cua CLCS. Tuy nhien, E>i~u 76(10) cua 

UNCLOS quy d!nh nhu sau: "Cac quy atnh 

cua DiJu nay khong anh hu&ng t6i vein aJ 
phcm ajnh th~m lt;c aja giua cac qu6c gia c6 
b& biin a6i di?n hogc tiip liin. (9) 

Theo tac gia Bj0m Kunoy, cac C(J quan 

tai phan qu6c t~ khong thB giai quy~t tranh 

ch~p v~ pharr djnh th€m 1\lc dia ngoai 200 

hai li k.hi chua c6 khuy~n nghj cua CLCS. 

Nhu da trinh bay a tren, cac qu6c gia thanh 

(9). United Nations Convention on the Law of the Sea , 
opened for signature 10 December 1982, 1833 UNTS 
3 (entered into force 16 November 1994) Di~u 76.10 
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T ~P CHi LUAT HOC s6 1120 t9 

vien UNCLOS khong th~ xac d!nh th~m h,1c 

dia ngeai 200 M.i li m9t each hqp phap n~u 
thi~u khuy~n nghi cua CLCS. Khi d6, vimg 

chbng IAn 4le ra tir th~m lvc dia ngoai 200 

hai li la wng ch6ng l~n gia dinh va thee 

Kuney, vi~c phan dinh tren co s6 vung 

ch.bng l~n nay c6 th~ se t~o ra k~t qua khong 

cong b~ng.0°) Kuney cho rkg sau khi co 

quan tai phan qu6c t~ ra phan quy~t v~ vi~c 
phan dinh th~m h,1c dia ngeai 200 hai li thee 

yeu du cua cac qu6c gia lien quan, CLCS c6 

th~ xem xet bao cao cua cac nu6c nay va 

khong lo~i trir kha nang CLCS se din cu vae 

cac y~u t6 dia li va dia ch~t d~ xac dinh la 

m<)t trong cac qu6c gia lien quan khong c6 

th~m h,IC dia ngeai 200 hai li. Trong tmemg 

hqp d6 wng chbng lAD th~m h,tc dia ngoai 

200 hai li se khong tbn t~i tren tn,rc t€ va 

phan quy~t tru6c d6 v~ phan dinh se tr& nen 

khong chinh xac.<tl) Quan ng~i cua Kunoy 

nhi€u khfl, nang se xay ra trong truemg hqp 

~ phan quy~t v~ phan dinh ciing khong 

g vfrng. 

nhien, th\Ic ti~n g§n day cho th~y 
mQt so ca quan tai phan qu6c t~ eta phan 

(10) Bjern Kunoy, 'The Admissibility of a Plea to an 
International Adjudicative Forum to Delimit the 
Outer Continental Shelf Prior to the Adoption of Final 
Recommendations by the Commission on the Limits 
of the Continental Shelf' (20 1 0) 25 International 
Journal of Marine & Coastal Law 237, tr. 250-51. 
(1 1). Bjmn Kunoy, sdd. 
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dinh thanh cong th~m h,1c dia ngoai 200 Mi 

li gifra hai nu6c c6 ba bi~n ti~p li~n va k~t 
qua phan dinh nay se khong bi k~t qua xem 

xet bao cao cua CLCS lam thay d6i. N9i 

dung cac an 1~ nay se dugc phan tich ki han 

~i phfui sau. 

Nhu v~y, m~c du trong m(>t s6 hoan canh 

Cl,l th€, Vi~c cac CO' quan tai phan qufJc t~ 
phan dinh th~m 11,1c di~ ngoai 200 hai li tm6c 

khi c6 khuy€n nghi cua CLCS c6 th~ khi~n 
cac phan quy~t v~ vAn d~ nay kh6 dUng vfrng 

nhung di~u d6 khong duang nhien lam m~t 
di gia tri phap li cua cac phan quy~t. Phap 

lu~t qu6c t~ quy djnh Ia phan quy~t cua cac 

ca quan tai phan qu6c t€ c6 gia tri chung 

thfun, c6 tinh rang bu<)c d6i v6i cac ben lien 

quan va khong dugc phep khang cao.<12
) 

Hi~n nay, chi c6 Di8u 61 cua Quy ch€ Toa 

an cong li qu6c. t€ (Quy ch~ ICJ) cho phep 

cac qu6c gia lien quan duqc yeu du Toa 

xem xet l~i phan quy~t v6i diSu ki~n yeu du 

nay phai duqc dua ra trong khofmg thai gian 

10 nam k8 tu ngay ra phan quy€t.<13> Nhu 

v~y, n~u m(lt tranh ch~p v~ phan djnh th~m 
l1,1c dia ngoai 200 hai li duqc dua len ICJ 

theo Quy ch~ ICJ va Toa ra phan quych phan 

dinh tru6c khi c6 khuy~n nghi cua CLCS, 

phan quy~t cua Toa v!n c6 th~ duqc xem xet 

l~i sau khi CLCS ra khuy~n nghi v6i di8u 

ki~n yeu du xem xet 1~ duqc dua ra trong 

khofmg thm gian 1 o nam k~ tir ngay phan 

(12). The Statute of the International Court of Justice, 
Di~u 60; United Nations Convention on the Law of 
the Sea, opened for signature 10 December 1982, 
1833 UNTS 3 (entered into force 16 November 1994) 
Dj€u 296. 
(I 3). The Statute of the International Court of Justice, 
Di~u 61. 
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quy~t duqc ban hfmh. Nguqc l!;li, n~u CLCS 

dua ra khuy~n nghi sau thm di~m 1 0 nam k~ 
tir ngay ICJ ra phan quy~t va khuy~n nghi 

nay 4to ra SlJ thay d6i v~ bbi canh khu V1JC 

chang Ifui thi du k~t qua phan djnh theo phan 

quy~t tru&c d6 khong te;to ra k€t qua cong 

bfutg cho cac ben thi phan quy€t se khong 

duqc xem xet l(;li va vi~c giai quy€t mau 

thuful giua phan quy~t va th~m 1\lc dia ngoai 

200 hai li duqc xac l~p tren th\IC t~ theo y 
ki~n ctia CLCS trong tru<mg hqp nay la vftn 

d~ l&n chua duqc giai dap. 

Trong khi d6, thti we giai quy~t tranh 

ch~p 4ti quy dinh 4ti m\}c 2 PhArr XV ctia 

UNCLOS khong cho phep cac C(J quan tai 

phan c6 thfun quy~n gh'li quy~t cac tranh 

ch~p lien quan d€n ap d\lllg va giai thich 

Cong u&c duqc xem xet l!;li cac pharr quy~t 
ctia minh. N~u tranh ch~p lien quan d~n 
phan djnh th~m l\lc dja ngoai 200 hai li duqc 

dua len mot C(J quan tai phArr qubc t~ theo 

quy d!nh te;ti Phful XV cua UNCLOS tru&c 

khi c6 khuy~n nghi ctia CLCS thi k~t qua 

phan djnh theo phan quy~t CUa cac CCJ quan 

nay Se khong c6 C(J hc)i duqc xem xet le;ti, k8 

ca trong truemg hqp bbi cAnh khu VlJC pharr 

djnh bi thay d5i do khuy~n ngh! ctia CLCS. 

Di8m dang chu y la do ICJ ciing la mot trong 

cac CCJ quan tai pharr rna cac nu6c thfmh vien 

UNCLOS c6 th~ d~ trinh cac tranh ch~p lien 

quan d~n ap d\lllg va giai thich Cong u6c 
theo Phful XV ctia Cong u6c<14

) nen nSu 

tranh ch~p duqc d~ trinh 1€ ICJ theo thu we 

(14). United Nations Convention on the Law of the 
Sea, opened for signature 10 .December 1982, 1833 
UNTS 3 (entered into force 16 November 1994) Dieu 
287.1 
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nay, khong phai theo Quy chS ICJ thi Toa 

khong th~ ap d\lllg Di~u 61 Quy ch~ ICJ d~ 
xem xet l<;ti pharr quy~t. 

3. Mqt sa VI} vi~c phan djnh th~m II}C 

d!a ngoai 200 hai If tren th~ gi6i 
3.1. Phan djnh thim htc dia ngoai 200 hai 

li giita Australia va New Zealand nam 2004 

Lanh th5 1\lc dja cua Australia va New 

Zealand niun each nhau khoang 1200 hai lf 

nen khong t<;to ra bAt ki vling bi8n chang Ik 

nao theo quy dinh cua UNCLOS. Tuy nhien, 

vting bi~n bao quanh mot s6 dao va nh6m 

dao ngoai khai thuoc chti quy~n cua hai 

nu&c da te;to thfmh cac vting chang l~n v~ 

vling d~c quy~n kinh t~ va th~m l\lC dia. C\1 

th~;· a phia · B~c, vting bi~n tC;lo ra tir nh6m 

dao Norfolk (Australia) chang l~ v6i vling 

bi8n t<;to ra tir nh6m dao Three King (New 

Zealand); a phia Nam, vting bi~n t<;tO ra tlr 

nh6m dao Macquarie (Australia) chang l~ 
v&i vting bi~n te;to ra tir nh6m dao Campbell 

(New Zealand). 

Tir nam 1970, Australia va New Zealand 

thbng nh~t coi du<mg trung tuy~n la duemg 

phan dinh vting d~c quy~n kinh t~ t<;tm thOi 

4ti cac khu vvc chAng 1~ nay va hai nu&c se 

dam pharr d~ chinh thuc hoa cac duemg pharr 

dinh t<;tm thOi nay. Tir nam 2000 d~n nam 

2004, Australia va New Zealand da ti~n hanh 

dam pharr phan dinh cac vting bi~n chang 

lk, bao gam ca vting chang ~~ V~ th~m 1\lC 

d!a ngoai 200 hai li.<ts) Ngay 25/7/2004, hai 

(15). Nigel Fyfe and Greg French, 'Report Number 5-
26 -The Treaty between the Government of Australia 

and the Government of New Zealand establishing 
certain Exclusive Economic Zone and Continental 
Shelf Boundaries' in D.A. Colson and R.W. Smith 
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nu&c da ki Hi~p u&c v~ xac d!nh ranh gi&i 

vimg d~c quy~n kinh t~ va th~m 1\lC dja 

(Hi~p u&c nam 2004) va Hi~p u&c nay c6 

hi~u h.rc vao ngay 25/0112006.('6) 

Hi~p uac nam 2004 da xac dinh duemg 

phan dinh vilng d~c quy~n kinh t~, th~m 1\lc 

d!a 200 hai If va th~m l\lc dja ngoai 200 hai 

li tren CCJ SO ap d\lllg phucmg phap du(mg 

trung tuy~n c6 di~u chinh. Theo d6, hai nu6c 

da di~u chinh duemg phan d!nh tC;Un thai 

duqc thfmg nhfit tu nfun 1970 theo cac hoan 

canh lien quan ~i tlrr1g khu vvc phan dinh 

tren CCJ SO cac y~u t6 nhu hi~u 1\l'C CUa cac 

dao trong khu vvc phan dinh, S\1' keo dai t1,r 

nhien tit ba bi~n CUa cac dao va nh6m dao 

thUQC chu quy~n CUa hai UUOC.(I 7
) 

V~ phan dinh th~m l\lc dia ngoai 200 hai 

li, hai nu6c th6ng nhftt xac dinh di~m xuftt 

phat cua du<:mg phan d!nh hi di~m keo dai t\1' 

nhien xa nhftt cua day bi~n va long dftt du6i 

day biSn cua cac nhom dao lien quan. 0 phia 

B~c, khu vvc cfu1 phan dinh la vung th~m 1\lc 

dja ngoai 200 hai li nfun gifra dao Lord 

Howe (Australia) va dao North Island (New 

Zealand); va nfun 6 phia Dong cua dao 

Norfolk (Australia) va nh6m dao Three 

Kings (New Zealand). Duong phan dinh di 

qua 29 di~m, b~t aAu tir di~m ANZ 1 (vi d<;. 

25~ 41' 58.77" va kinh d9 173. 59' 27.48") va 

(eds), 'International Maritime Boundaries' (Martinus 
NijhoffPublishers, 2005, vol V) 3759, trang 3759-60. 
(16). Treaty between the Government of Australia 
and the Government of New Zealand establishing 
certain Exclusive ·Economic Zone and Continental 
Shelf Boundaries, Australia-New Zealand, signed 25 
July 2004,2006 ATS 4 (entered into force 25 January 
2006). 
(17). Fyfe and French, trich dful s6 15, trang 3767. 
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k~t thuc ~i ~i di~m ANZ 29 (vi d9 38° 19' 

36.19" va kinh d9 160° 23' 49.32"). Trong 

d6, phk phia Dong cua duang phan dinh, 

tru&c khi ti~p giap v6i duemg 200 hai li tinh 

tir duang C(J sa cua dao Norfolk (Australia) 

va nh6m dao Three Kings (New Zealand) la 

ranh gi&i th~m 1\lc d!a ngoai 200 hai li cila 

hai nu6c. Tucmg tv, phk phia Tay cua 

duemg phan dinh, do~n b~t dftu tit duang 200 

hai li tinh tir duang CO' s6 cua dao Norfolk 

(Australia) t6i duang 200 hai li tinh til 

duang CO' s6 cua dao Lord Howe (Australia) 

va do~ tit duang 200 hai li cua Lord Howe 

(Australia) keo dai t6i bi~n Tasman cling la 

ranh gi6i th~m 1\lc dia ngoai 200 hai li cua 

hai nu&c (xem hinh 1 )Y8> 

0 phia Nam, khu vvc cftn phan dinh n~m 
6 phia Nam dao Macquarie (Australia) va cac 

dao Auckland va Campbell (New Zealand). 

Duang phan djnh di qua 25 di~m, b~t dftu ~i 
di€m ANZ 30 (vi d9 51° 04' 48.96" va kinh 

d9 158. 01' 25.98") va k~t thuc ~i di~m 
ANZ 54 (vi d<) 57• 48' 21.07" va kinh d9 

163. 24' 47.01 "). Hai nu6c th6ng nhAt Ia 

doo;tn tir di~m ANZ 53 d~n ANZ 54, n~m 6 

phia Nam cua dao Macquarie (Australia) la 

ranh gi6i th~m 1\lc dia ngoai 200 hai li 
(xem hinh 2).(19) 

(18). Treaty between the Government of Australia and 
the Government of New Zealand establishing certain 
Exclusive Economic Zone and Continental Shelf 
Boundaries, signed 25 July 2004, 2006 ATS 4 
(entered into force 25 January 2006), Di~u 2. 
(19). Treaty between the Government of Australia and 
the Government of New Zealand establishing certain 
Exclusive Economic Zone and Continental Shelf 
Boundaries, tldd, Di~u 3 . 
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Annex 2 
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(20). Treaty between the Government of Australia and 
the Government of New Zealand establishing certain 
Exclusive Economic Zone and Continental Shelf 
Boundaries, tldd, Ph\1 h,1c 2. 
(21). Treaty between the Government of Australia and 
the Government of New Zealand establishing certain 
Exclusive Economic Zone and Continental Shelf 
Boundaries, tldd, Phl,lll,lc 3. 
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Hi~p u6c nam 2004 da d~t ra m9t s6 vfut 

d~ v8 thai di~m ti~n hanh va h~ qua phap li 

lien quan d~n phan djnh th8m h,1c dia ngoai 

200 hai li. V~ thai di~m, Hi~p u&c duqc ki 

ngay 25/7/2004; trong khi d6, Australia va 

New Zealand lfm luqt n9p bao cao len CLCS 

vao cac ngay 15/1112004(22) va 19/4/2006.<23) 

Nhu v~y, hai nu&c da phan dinh th~m h,tc dja 

ngoai 200 hai li tru6c khi n9p bao cao len 

CLCS. Nhu da phan tfch a tren, co s6 phap 

li d~ cac nu6c thanh vien UNCLOS c6 th~ 
phan djnh th~m h,1c d!a ngoai 200 hai If tru&c 

khi c6 khuy~n ngh! cua CLCS la Di~u 

76(1 0). Theo d6, cit ca cac quy d!nh t(}.i Di€u 

76 v€ xac dinh th~m 1\lc dja, trong d6 c6 quy 

dinh t(}.i Di~u 76(8) v~ xac djnh th~m l\lc dia 

ngoai 200 hai li d€u khong anh htr6ng d~n 

vi~c phan d!nh th€m 1\lc dja gifra cac qu6c 

gia c6 ba bi~n d6i di~n ho~c ti~p 1i€n. Di~u 
76(10) cho thAy UNCLOS khong ap d~t b~t 

ky h<}.Il ch~ nao v€ thai di~m cac qu6c gia c6 

th~ phfm djnh th€m l\lC dia n6i Chung va 

th~m 1\lc dja ngoai 200 hru li n6i rieng, kE ca 
khi chua c6 yeu sach v~ th€m 1\lc dia ngoai 

200 hai li va chua n9p bao cao len CLCS 

theo quy dinh t~ Di~u 76(8) cua UNCLOS. 

Theo each giai thich nay, th\l'c ti~n phan d!nh 

giua Australia va New Zealand c6 th~ khong 

trai v&i quy dinh cua UNCLOS. 

(22). Commission on the Limits of the Continental 
Shelf, Submission by Australia (5 November 20 12), 
http://www.un.org/deptsllos/clcs _new/submissions_ fi 
les/submission_aus.htm, truy c~p 30/11/2018. 
(23). Commission on the Limits of the Continental 
Shelf, Submission by New Zealand (20 August 2009), 
http://www .un.org/depts/1os/clcs _new/submissions_ fi 
les/submission_nzl.htm, truy c~p 3011112018. 
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.,. . Nam 2008, CL'tS da dua ra khuyBn nghi 
v€ them h,1c dia ngoai 200 hai li cua 
Australia va cua New Zealand lfui luqt vao 
cac nga.y 09/4 va 22/8. CLCS ghi nh~n hai 
nu<Jc c6 th~m h,1c dia ngoru 200 hai li dung 
nhu bao cao duqc hai nu6c d~ trinh.(24

) Day 
la di€u may m~n vi khuy€n nghi cua CLCS 
da khong lam thay d6i kBt qua phan dinh 

th€m h,1c dia ngoai 200 hai li duqc ghi nh~ 
4ti Hi~p u<Jc nam 2004 m~c du Australia va 
New Zealand c6 bo bi~n d6i di~n. Tuy 
nhien, khuy~n nghi cua CLCS trong tru(mg 
hqp nay khong giup kh~g dinh Ia tAt ca cac 
nu<Jc c6 bo bi~n d6i di~n c6 th~ phan djnh 
them h,1c dia ngoai 200 hai li tru<Jc khi c6 
khuy~n nghi cua CLCS va k€t qua phan dinh 
khong bi thay d6i sau khi khuy€n nghi duqc 
ban hanh. Vl v~y, v€ 1i thuy~t, vi~c phan 
dinh th8m l1,1c dia ngoai 200 hai li giua cac 
nu6c c6 bo bi~n d6i di~n tru<Jc khi c6 
khuy~n nght cua CLCS khong giup cac nu6c 
ngay l~p rue c6 m9t duong pharr dinh cu6i 
cung, k~t qua pharr dinh nay vfu-1 c6 kha nang 
b} thay d6i sau khi CLCS dua ra khuy~n nghi 

(24). Commission on the Limits of the Continental 
Shelf, Summary of the Recommendations of the 
Commission on theLimits of the Continental Shelf 
(CLCS) in Regard to the Submission Made by 
Australia on 15 November 2004 (9 April 2008) 
tr. 20, 22, 33, http://www.un.org/depts/los/clcs_new/ 
submissions_ files/aus04/aus _summary_ of _recom 
mendations.pdf, truy c?p 30/11/20 18; Commission on 
the Limits of the Continental Shelf, Summary of the 
Recommendations of the Commission on theLimits of 
the Continental Shelf (CLCS) in Regard to the Submission 
Made by New Zealand 19 April 2006 (22 August 
2008) tr. 45, 55, 60, http://www.un.org/depts/los/clcs_ 
new/submissions_ files/nzl06/nzl_ summary_ of _recom 
mendations.pdf, truy c~p 30/11/2018. 
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lt~ cac nu6c lien quan chinh thuc x~c l~p 
th€m h,1c dia ngoai 200 hai li cua minh. 

3.2. Vtt vi?c vJ phan tljnh biin giua Barbados 

va Trinidad & Tobago nam 2006 
Barbados va Trinidad & Tobago la hai 

qu6c gia Nam My, c6 bo bi~n dbi di~n nhau 
n~m 6' ven D~i Tay Duong. Trinidad & 

Tobago la m<)t qu6c gia qu§n dao theo quy 
dinh cua UNCLOS, nb each ba bi~n 

Venezuela 7 hai lf v€ phia Dong B~c. Liinh 
th6 Barbados n~m tren m9t hon dao c6 di~n 
tich 441 km2 nim each Trinidad & Tobago 
116 hru li v~ phia Dong B~c.(25> 

Ngay 16/02/2004, Barbados eta khai 

d<)ng thu tl,lc trQng tai theo Ph\1 1\lc VII cua 
UNCLOS d~ pharr dinh vung d{lc quy6n kinh 
t~ va th6m Ivc dja chbng I§n v&i Trinidad & 

Tobago va hai nu6c da ti~n hanh thu We 
thanh l~p Toa trQng tai, phu hqp DiBu 3, Ph\1 
lvc VII cua UNCLOS.c26l Trinidad & Tobago 
d~ nghi Toa xac dtnh mQt duong pharr d!nh 
duy nhAt cho t§t ca cac vt'lng bi6n chbng I§n 
giUa hai nu6c va duOng pharr dinh nay se 
keo dai tu di~m A v€ phia Dong, cho d~n 

gi6i h~n th~m 1\lc dja ngoai 200 hai li cua 
Trinidad & Tobago.<27> 

(25). Jl:faritime Boundary (Barbados v Trinidad and 
Tobago) (Award) (UNCLOS Arbitral Tribunal, II 
April2006) do~ 42-44. 
(26). Permanent Court of Arbitration, Bar ados 's 
Statement of Claim and the Grounds on Which It is 

based (16 February 2004), https://pcacases.cornlweb/ 
sendAttach/1069, truy c~p 30/11/2018; Maritime 
Boundary (Barbados v Trinidad and Tobago) (Award) 
(UNCLOS Arbitral Tribunal, 11 April 2006) do~n 1-3. 
(27). Permanent Court of Arbitration, Counter 
Memorial of Trinidad & Tobago in the Mauer of an 
Arbitration between Barbados and the Republic of 
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Toa da xac dinh du0ng pharr d!nh vung 

~C quy~n kinh tl~ va th~m h,lC dja 200 hru li 
cua hai nu6c tren co so hai bu6c nhu sau: 

1) Xay di!Ilg ducrng each d~u t~ thai ~ 

vting bi~n cAn phan djnh; coi day la co so 

d§u tien d~ xac djnh du0ng pharr d!nh; 

2) Di~u chinh duemg each d~u ~m thm 

tren C(J SO xem xet CaC hofm cfmh lien quan 

t6i vk d~ phan d!nh (n~u c6). 

Lien quan d8n yeu c~u phan d!nh th~m 
h,1c dia ngoai 200 h<H li, Toa kh~ng djnh 

c6 thgm quy~n giai quy~t yeu du cua 

Trinidad & Tobago. Tuy nhien, Toa cho 

rkg n~u pharr djnh thi se dful d~n vi~c t6n 

t~i hai duemg phan djnh rieng bi~t, bao g6m: 

1) dm'mg phan dinh vung bi~n nfun trong 

200 hai li cua Barbados (bao g6m ca vling 

d~c quy~n kinh t8 va th~m h)c dia) v6i th~m 
1\lc dja ngoai 200 hai li cua Trinidad & 

Tobago va 2) duong pharr djnh th~m ll)c dja 

ngoai 200 hai If cua ca hai nu6c. Vi~c t6n 

t{li hai duong pharr d!nh rieng bi~t nay 

khong phu hqp v6i d~ nghi ban d~u cua ca 

hai nu6c la yeu du Toa xac djnh duong 

pharr djnh duy nl1At cho tAt ca cac vling bi8n 

ch6ng IAn. Vi v~y, Toa khong phan djnh 

th~m ll)c dja ngoru 200 hru li theo yeu du 

cua Trinidad & Tobago. (28) 

V\1 vi~c gifra Barbados va Trinidad & 

Tobago la V\1 vi~c d~u tien v~ pharr djnh bi~n 

Trinidad &Tobago (30 March 2005) trang 10 l -1 03, 
https://pcacases.com/web/sendAttach/ I 072, truy c~p 
30/1 1/2018. 
(28). Maritime Boundary (Barbados v Trinidad and 
Tobago) (Award) (UNCLOS Arbitral Tribunal, 11 
Apri l 2006) do~n 367-368. 
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duqc dua ra Toa trQng tai theo Ph\1 ll)c VII 

cua UNCLOS. Tuy nhien, t~ thai di8m phan 

quy~t duqc ban hanh, ca Trinidad & Tobago 

va Barbados d~u chua n9p bao cao v~ th~m 
ll)c dja ngoru 200 hai li len CLCS theo quy 

dinh ~i Di€u 76(8) clia UNCLOS.<29
) Vi v~y, 

quy~t dinh cua Toa v~ vAn d~ phan djnh 

th€m ll)c dja ngoru 200 hai li trong V\1 vi~c 
nay c6 m()t s6 di~m dang chu y nhu sau: 

Thu nhdt, k~t lu~ cua Toa c6 y nghTa 

quan trQng trong vi~C XaC djnh li~u IDQt C(J 

quan Uti pharr qu6c t€ c6 thfim quy~n phan 

d!nh th~m h,1c dja ngoai 200 hai li tnr6c khi 

th~m ll)C dja nay dUQ'C xac djnh theo quy 

djnh t~ Di~u 76(8) cua UNCLOS hay 

khong. K~t lu~ nay da duqc ITLOS vi~n 
<Mn d~ giai quy~t vAn d€ pharr djnh th~m ll)c 

dja ngoai 200 hai 1i giua Bangladesh va 

Myanmar vao nam 2012.<30) 

Thu hai, trong V1,1 vi~c v~ phan djnh cac 

vting bi~n giua Canada va Phap nam 1992, 

Toa cho r~ng vi~c phan djnh thbm Ivc dja 

ngoai 200 hai li se anh huang dSn vi~c thiJc 

hi~n chuc nang dua ra khuy~n nghi cua 

(29). Commission on the Limits of the Continental 
Shelf, Submission by Barbados (8 May 2008), 
http://www. un. org/ depts/los!c Ics _new/submissions_ fi 
leslsubmission_brb.htm; Commission on the Limits 
of the Continental Shelf, Submission by Trinidad & 
Tobago (12 May 2009), http://www.un.org/deptsllos/ 
clcs _new/submissions_ files/submission_ tto _ 49 _ 2009. 
htm, truy c~p 30111/2018. 
(30). Dispute Concerning Delimitation of the Maritime 
Boundary between Bangladesh and Myanmar in the 
Bay of Bengal (Bangladesh v Myanamarj (Judgment) 
(International Tribunal for the Law of the Sea, Case 
No 16, 14 March 2012) do~n 382. 
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GLCs.<31
> Barbados da vi~n dful quan di~m 

nay d~ phan dbi thfun quy~n pharr dinh th~m 
l\}C dja ngoai 200 hai li cua Toa trQng tai. 

Toa khong binh lu~ v~ l~p lu~ cua 

Barbados nhung k€t lu~ c6 th~m quy~n 

phan dinh trong bbi canh ca Barbados va 

Trinidad & Tobago d~u chua n(>p bao cao 

cho CLCS cho th~y Toa c6 quan di~m la 

vi~c phan dinh th~m l\lc dia ngoai 200 hai li 

hoan toan khong lien quan va bi ph\1 thu9c 

vao tiSn trinh xem xet bao cao va ctua ra 

khuySn ngh! cila CLCS. Nhu v~y, ben c~h 

Hi~p u6c nam 2004 giua Australia va New 

Zealand, Phan quy~t cua Toa trQng tai trong 

V\1 vi~c giua Barbados va Trinidad & Tobago 

da m9t l~n nua khfutg dinh la cac nu6c thanh 

vien UNCLOS c6 th~ phan d!nh th~m h,1c dia 

ngoai 200 hai li ngay ca khi chua n9p bao 

cao len CLCS. 

Thu ba, Toa trQng tai trong V\1 vi~c nay 

khong phan d!nh th~m 1\lc d!a ngoai 200 hai 

li nhung k~t lu~ ctia Toa cho thAy vi~c phan 

dinh hoan toan c6 th~ th\l'c hi~n duqc n€u 

Toa c6 th~ xac djnh m(>t duong phan djnh 

duy nhfit cho ca th~m h,1c dja r(>ng 200 hai li 

va ngoai 200 hai li. Cau hoi d~t ra la do 

Barbados va Trinidad & Tobago c6 bo bi€n 

dbi di~n nen li~U vi~c phan djnh th~m 1\lC dja 

ngoai 200 hai li tru6c khi hai nu6c nQp bao 

cao len CLCS c6 t"'o ra tinh hubng la duoog 

(31). Court of Arbitration for the Delimitation of 
Marine Areas between Canada and France Decision 
in Case concerning De/imitaion of Marine Areas 
(Canada v· France) (Award) (31 lLM 1145, 10 June 
1992) do~n 79. 
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phan dinh c6 th~ bi thay d6i sau khi co' 

khuySn nghi cua CLCS nhu quan di~m cua 

Kunoy hay khong? Vung bi~n n~m giua ba 

bi~n dbi di~n ctia hai nu6c chi r(>ng 116 hai 

H nen khong th~ t6n t"'i vllng ch6ng l~n th~m 

1\lC dia ngoai 200 hai If Va yeu du phan djnh 

th~m h,lC dja ngoai 200 hai li cua Trinidad & 

Tobago th\l'c ch~t la keo dai duoog phan 

dinh theo huang Don,g cho t6i khi dt ranh 

gi6i ngoai cling cua th~m 1\lc dja ngoai 200 

hai 1i cua ca hai nu6c. Nhu v~y, vting ch6ng 

I~ th~m 1\lc dja ngoai 200 hai li (n~u c6) 

giua hai nu6c duqc ~o ra ru bo bi~n phia 

Dong cua hai nu6c chu khong phai nim giua 

hai bo bi€n dbi di~n. Trong bbi canh d6, k~ 
ca khi CLCS xac dinh m(>t trong hai nu6c 

khong c6 th~m h,1c dia ngoai 200 hai li ho~c 

khong c6 th~m 1\lc dja nhu yeu sach thS hi~n 

trong bao cao d~ trinh CLCS thl huang ctia 

duoog phan dinh cling khong bi thay dbi va 

kSt qua phan d!nh cling khong anh huang 

dSn vi~c xac l~p th~m 1\lc dja ngoai 200 hai 

li cua nu6c con 1~. 

3.3. Vt,~ phan ajnh bii n giua Bangladesh 

va Myanmar - Buac phat tri€n mai 

Bangladesh va Myarlmar la hai qu6c gia 

c6 bo bi~n ti~p li~n t~i vjnh Bengal. Tren co 

s6 hai tuyen b6 ngay 04/11/2009 va 1211212009, 

Bangladesh va Myanmar da thbng nh~t yeu 

du ITLOS giai quy~t tranh chAp lien quan 

d~n phan dinh cac vting bi~n giua hai nuac. c32
l 

(32). International Tribunal for the Law of the Sea, 
Notification Submitted by Bangladesh (13 December 
2009), https://www.itlos.orglfileadmin/itlos/documents/ 
cases/case_no_l6/Notification_Bangladesh_ l4.12.09.pdf, 
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· Trong V\1 vi~c·n~y, tru6c h€t, ITLOS kh~g 
dinh cac quy dinh cua UNCLOS v~ th~m h,tc 

dia, bao g6m E>i~u 76 v~ dinh nghia th~m h,tc 
d!a, E>i~u 77 v~ quy cha phap li cua th~m ll}c 
dja Va £>i~u 83 V~ phan dinh th~m ll}C dia d~U 

ap dl}llg cho ffiQt lo~i th~m ll}C dia duy nh~t, 

khong phan bi~t giua th~m h,tc dia 200 hili li 
hay ngoai 200 hai li. Tu d6, ITLOS cho rkg 

Toa c6 thfun quy~n phan dinh toan b9 th~m 
h,JC dja giua Bangladesh va Myanmar, bao 
gbm th~m ll}c dia ngoru 200 hai li. 

Toa da xac dinh du<mg phan dinh th~m 
ll}c dia ngoai 200 hai li giua hai nu6c being 

each keo dai du<mg phan dinh vimg d~c 
quy€n kinh t€ va th~m ll}C dja 200 hai li cho 

d~n khi c~ t6i th~m ll}c dia cua ben thu ba 

(trong V\1 vi~ nay Ia An £>9) (xem hinh 3).03) 

V\l vi~c giO:a Bangladesh va Myanmar nam 
2012 la V\1 vi~c dAu tien mQt ca quan tai 

phan qu6c ta phan dinh th~m ll}c d!a ngoai 
200 hai li tru6c khi CLCS xem xet bao cao 
cua cac ben v~ th€m ll}C dia nay. Do 

Bangladesh va Myanmar phan d6i Bao cao 

cua nhau nen theo quy dinh t~i Nguyen t~c 

46 va Phl} h,lC I cua BQ thu tl}C ho~t dQng cua 

CLCS, cac Bao cao nay d€u khong duqc 

xem xet. Vi v~y, vi~c ITLOS phan dinh th~m 
lvc dia ngoai 200 hai lf da giup hai ben giai 
quy~t tranh ch~p v€ phan dinh bi~n phat sinh 

do CaC bao cao neu tren, gop phk t1;10 C<Y Sa 
db CLCS xem xet bao cao. 

truy c~p 30/1 1/2018. 
(33). Dispute Concerning Delimitation of the Maritime 
Boundary between Bangladesh and Myanmar in the 
Bay of Bengal (Bangladesh v Myanmar) (Judgment) 
(International Tribunal for the Law of the Sea, Case 
no 16, 14 March 2012) do~n 462. 

24 

NGHIEN c(fu - TRAO DOi 

a-.etoh-map No, r: 
u:zo~ea · 
~Y.,•• . 

Hinh 3: Duong phan dinh gifra Bangladesh 

va Myanmar<34l 

4. Phan djnh th~m ll}c dja ngoai 200 hai 

li gifra Vi~t Nam va Malaysia 
4.1. Bao cao chung th€m lZ,JC aja ngoai 

200 hili li giua Vi?t Nam va Malaysia 

Ngay 06/5/2009, Vi~t Narn va Malaysia 
da nQp Bao cao chung v~ th~m h,lC d!a ngoru 
200 hai li t~i khu V\l'C Nam Bi~n Dong len 
CLCS; theo d6, hai nu6c da th6ng nh~t xac 
d!nh khu Vl,l'C duc;rc cho la th~m h,1c dia ngoaj 
200 hai Ii n.im giua ba bibn d6i di~n cua hai 
nu6c (Khu Vl,l'C xac dinh - Defined Area).<35

) 

(34). Dispute Concerning Delimitation of the Maritime 
Boundary between Bangladesh and Myanmar in the 
Bay of Bengal, tldd, tr. J 3 8. 
(35). Commission on the Limits of the Continental 
Shelf, Executive Summary of the Joint Submission to 
the Commission on the Limits of the Continental Shelf 
pursuant to Article 76, paragraph 8 of the United 
Nations Convention on the Law of the Sea 1982 in 
Respect of the Southern Part of the South China Sea 
(May 2009) do~n 5.1, http://www.un.org/depts/los/ 
clcs _ new/submissions_ files/mysvnm33 _ 09/mys _ vnm 
2009excutivesummary.pdf, truy c?p 30/11/2018. 
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Vi~c xay d\ffig Bao cao chung cho thAy 

Vi~t Nam va Malaysia da ghi nh~n kha 

nang t6n tc;ti m()t vung chbng IAn th~m lt,lC 

dia ngoai 200 hai li gifra hai nu6c nhung 

khong phan dbi l~n nhau rna thbng nh~t d~ 
trinh CLCS xem xet va dua ra khuyen nghi 

V~ th~m lt,lC dia nay. 

Tuy nhien, ngay 07/5/2009, Trung Qubc 

da gui t6i TAng thu ki Lien hqp qubc Cong 

ham sb CML/17 /2009 thong bao v~ yeu sach 

chu quy~n cua Trung Qubc dbi v6i cac dao 

4ti Bi~n Dong va vilng nu6c ph1,1 c~ tc;ti cac 

dao nay; yeu sach quy~n chu quy~n va quy~n 
tai phan dbi v6i cac vilng bi~n lien quan, day 

bi~n va long dAt duai day bi~n tuang t'mg 

cua cac vimg bi~n nay. B~c Kinh cho rfulg 

Bao cao chung v~ th~m l1,1c dja ngoai 200 hai 

li cua Vi~t Nam va Malaysia da xam phc;tm 

chu quy~n. quy~n chu quy~n va quy~n tai 

phan cua Trung Qubc tc;ti Bi~n Dong. Vi v~y, 
Blic Kinh d8 nghi CLCS khong xem xet Bao 

cao chung nay.<36) 

Ngay 04/8/2009, Philippines gui t6i 

TAng thu ki Lien hqp qu6c Cong ham sb 

000819· phan dbi Bao cao chung cua Vi~t 
Nam va Malaysia vi hai nguyen nhan: 1) 

"Khu V\fC xac djnh" th~ hi~n trong Bao cao 

chung cua Vi~t Nam va Malaysia ch6ng Ik 

v6i th8m lt,lc dja ngoai 200 hai li cua 

Philippines va 2) tranh chAp giua Philippines 

va Malaysia lien quan den chu quySn d6i vm 

ffiQt sb dao nfun trong "Khu V\fC xac dinh", 

(36). Permanent Mission of the People's Republic of 
China to the United Nations, Note Verbale No 

CML/17/2009 (7 May 2009), http://www.un.org/ 
depts/ loslclcs _new/submissions _files/mysvnm33 _ 091 
chn_2009re_mys_vnm_e.pdf, truy c~p 30/11/2018. 
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trong d6 c6 dao B~c Borneo. Philippines 

cling d~ nghi CLCS khong xem xet Bao cao 

chung cua Vi~t Nam va Malaysia cho d~n 
khi cac tranh ch§p neu tren duqc giai quy~t.<37) 

Nhu v~y, Bao cao chung cua Vi~t Nam 

va Malaysia vu6ng vao hai tranh chAp Ia: 

1) Tranh chAp v~ chu quy~n dbi v6i m9t 

sb du true nfun trong "Khu V\fC xac dinh"; 

2) Tranh chAp v~ phan . dinh gifra "Khu V\fC 

xac d!nh" va th~m lt,lc dja ngoai 200 hai li 
cua Philippines b§t ch~p vi~c Philippines 

chua n()p len CLCS Bao cao vS th~m ll;lc dia 

ngoai 200 hai 1i 4li khu V\fC mly.<38> Vi v~y. 
can cu vao y ki~n phan dbi clia Philippines 

va Trung Qubc, CLCS da ra quy~t d!nh hoan 

xem xet Bao cao chung cua Vi~t Nam va 

Malaysia, tru6c khi Trung Qubc dua ra Cong 

ham CML/8/20 11. <39
> 

4. 2. Phan dtnh thJm !l,IC aja ngoai 200 
hai li giua Vi?t Nam va Malaysia - nen hay 
khong nen? 

Bbi canh phap li d6i v6i Bao cao chung 

(37). Permanent Mission of the Republic of the 
Philippines to the United Nations, Note Verbale No 
000819 (4 August 2009), http://www.un.org/depts/ 
loslclcs _new/submissions_ fileslmysvnm33 _ 09/clcs _ 3 
3_2009 _los_phl.pdf, truy c~p 30/ 11/2018. 
(38). Commission on the Limits of the Continental 
Shelf, A Partial Submission of Data and Information 
on the Outer Limits of the Continental Shelf of the 

Republic of the Philippines Pursuant to Article76 (8) 

of the United Nations Convention on the Law of the 

Sea (8 April 2009) tr. 8-9, http://www.un.org/depts/ 
los/clcs _new/submissions _files/phl22 _ 09/pbl_ esumm 
ary.pdf, truy c~p 30/11/2018. 
(39). Commission on the Limits of the Continental 
Shelf, Statement by the Chairperson of the Commission 
on the Progress of Work in the Commission (CLCS/64) 

(0 l October 2009) do~n 92, https://documents-dds
ny.un.orgldoc!UNDOC/GEN/N09/536/2 1/PDF/N095 
3621.pdf?OpenElement, truy c~p 30/11/2018. 
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CUa Vi~t Nam va Malaysia khac v&i b6i canh 
cua cac V\1 vi~c phan djnh them h,lC dja ngoai 
200 hai li da duqc giai quy~t tir tru&c d~n 
nay. Cac V\1 vi~c v€ phan dinh them h,tc d!a 
ngoai 200 hai li da duqc giai quy~t co b6i 
canh khac v&i khu vt,rc chbng lful them h,tc 
dia gifra Vi~t Nam va Malaysia. Trong V1,1 
vi~c gifra Australia va New Zealand, m~c du 
t~ thai di~m ki k8t Hi~p u&c nam 2004, ca 
hai nu&c chua nQp bao cao len CLCS nhung 
nh~ thAy c6 th~ tbn tl;li chbng IAn gifra them 
h,lC dia ngoai 200 hai l£ nen hai nucrc Qa xac 

dinh duang phan dinh cho vung ch6ng lful 
nay d~ tl;lo thu~ lqi cho qua trinh xem xet 
bao cao sau nay. Tuong t~r, trong V\1 vi~c 
gifra Barbados va Trinidad & Tobago, tl;li 
thai di~m Toa TrQng tai ban hanh Phan 
quy€t ca Trinidad & Tobago va Barbados 
deu chua nQp bao cao v€ them ll,lC dja ngoai 
200 hai li len CLCS.<40

> Trong V1,1 vi~c gifra 
Bangladesh va Myanmar, hai nu&c nQp Bao 
cao ve them ll,lC dja ngoai 200 hai If len 
CLCS I§n luqt vao ngay 16/ 12/2008 va 
25/02/2011.(41

) Hai nu&c cilng dua ra tuyen 

(40). Commission on the Limits of the Continental 
Shelf, Submission by Barbados (8 May 2008), 
http://www.un.org/depts/los/clcs _new/submissions_ fi 
1es/submission_brb.htm; Commission on the Limits 
of the Continental Shelf, Submission by Trinidad & 
Tobago (12 May 2009), http://www.un.org/depts/ 
los/clcs _new/submissions_ files/submission_ tto _ 49 _ 2 
009.htm, truy c~p 30/1112018. 
(41). Commission on the Limits of the Continental 
Shelf, Executive Summary of the Continental Shelf 
Submission of the Union of Myanmar (December 
2008) tr. 5, http://www.un.org/depts/los/c1cs_new/ 
submissions _fileslmmr08/mmr _ es. pdf; Commission 
on the Limits of the Continental Shelf, Executive 
Summary of the Continental Shelf Submission by the 
People 's Republic of Bangladesh (February 2011) tr. 10, 
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b6 phan d6i bao cao cua nhau do cho rkg 
tbn tl;li vilng chbng lful v~ th~m l1,1c dia ngoai 
200 hai li phat sinh tir cac hai bao cao 
nay.(42

> Vi v~y, vi~c ITLOS phan dinh th~m 
ll,lc dia ngoai 200 hai li c6 th~ giup hai nu&c 
giru quy€t tranh chAp ve phan ctinh vting 
chdng lful neu tren, tl;}o di~u ki~n d~ CLCS 
xem xet bao cao cua hai nu&c. 

Trong khi d6, Vi~t Nam va Malaysia 
khong phan d6i lful nhau trong vi~c xem xet 

Bao cao th~m 1\lC dia ngoai 200 hai li rna 
Bao cao nay bi cac nu6c thu ba la Trung 
Qu6c va Philippines phan d6i. Do v~y, vi~c 
Vi~t Nam va Malaysia ti~n hanh phan d!nh 
"Khu V\fC xac d!nh" khong lam mM di phan 
d6i cua Trung Qu6c va Philippines va khong 
giup thuc dAy CLCS xem xet Bao cao. Han 

nfra, do vi~c phan dinh "Khu vt,rc xac dinh" 
khong tl;lo oo so phap li dS CLCS xem xet 
Bao cao chung nen cilng se khong giup cua 
Vi~t Nam va Malaysia c6 them ll,lc dja ngoai 
200 hai H hqp phap theo Di~u 76(8) cua 
UNCLOS cilng nhu thl,lc thi quyen chu 
quy~n d6i vm th~m l1,1C dia nay. N6i each 
khac, vi~c phan dinh khong giup hai nu&c c6 
CO SO phap If d~ thl,lC hi~n vi~c khai thac va 
quan li tai nguyen t~i th~m ll,lC dia nay. 

http://www .un.orgldeptsllos/clcs _new/submissions_ fi 
les/bgd55 _ 11/Executive%20summary%20final.pdf, 

truy c~p 30/11/2018. 
(42). Permanent Mission of Bangladesh to the United 
Nations, Note Verbale No PMBNY-UNCLOS/2009-
(23 July 2009), httpJ/www.un.org/deptsllos/clcs_new/ 
submissions_ fileslmmr08/clcsl6 _ 2008 _ mmr _ bgd _e. pdf; 
Permanent Mission of the Republic of the Union of 
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0 g6c de) khac, vi~c Vi~t Nam va 

Malaysia phan dinh th~m h,1c dia ngoa.i 200 

ha.i li c6 th~ se t~o ra y ngllla trong vi~c 

ngfun bay t6 ling h9 k~t lu?n cila Toa v~ quy 

ch~ phap li cila cac du true t~i Tnr0ng Sa va 

yeu sach quy~n ljch sir theo "duang 9 do~" 
ella Trung Qu6c. Tuy nhien, chinh vi~c nQp 

Bao cao chung len CLCS da th~ hi~n l?p 

tru<mg la Vi~t Nam va Malaysia c6 th~m h,1c 

dja ngoai 200 hai li t~ Nam Bi~n E>ong. 

Quan di~m nay da gian ti~p kh~ng dinh la 

khong du trUe nao a Tnr<mg Sa c6 th~m h_.1c 

dja va vimg d~c quy~n kinh t~ 200 hai li va 

yeu sach theo "du(mg 9 do~" CUa Trung 

Qu6c Ia khong c6 co sa. Do v?y, vi~c Vi~t 

Nam va Malaysia n(>p Bao cao chung da cho 

th~y hai nu6c c6 cling quan di~m v6i Toa 

TrQng tai trong Vl,l ki~n giua Philippines va 

Trung Qu6c. NSu hai nu6c dam phan phan 

dinh th8m h,tc dia ngoai 200 hai 1i tnr6c khi 

CLCS dua ra khuy~n nghj thl tiSn trinh nay 

chi c6 y nghia nhAc l~i quan diSm cua hai 

nu6c chu khong phai Ia dua ra quan di~m 

m&i d6i. v6i Phan quyk 

Trong tru<mg hgp Vi~t Nam va Malaysia 

d~ nghi m9t co quan tai phan qu6c t~ phan 

dinh khu vvc ch6ng l§.n th~m h,tc dja ngoai 

200 hili If va Trung Qu6c can thi~p vao ti~n 

trinh t6 tl,lng cua Vl,l vi~c nay v6i tu each Ia 

ben thu ba c6 lQi ich lien quan, co quan tai 

phan qu6c t~ noi d~ nghi dugc d~ trinh c6 

th~ se xac dinh li~u vi~c phan dinh c6 tac 

d(>ng d€n quy~n lgi cua Trung Qu6c khong. 

£>~ tra lai cau h6i nay, toa se phai xac djnh 

li~u yeu sach quy~n l!ch sl:r cua Trung Qu6c 

theo du0ng 9 do~n va yeu sach Truong Sa c6 

NGHIEN c(!u- TRAO DOl 

th~m ll,lC dja va VUng d~c quy~n kinh t~ 200 

hai li c6 phil hgp v6i lu?t qu6c t~ khong. 

N~u toa cling quan di~m va k~t lu?n v6i Toa 

TrQng tai trong Vl,l ki~n giua Philippines va 

Trung Qu6c, Vi~t Nam se c6 trong tay m(>t 

Phan quy~t c6 tinh rang bu(}c gifra Vi~t Nam 

va Trung Qu6c v~ yeu sach du<mg 9 do~ va 

quy chS phap li cua cac c~u true ~i Tru<mg 

Sa. Tuy nhien, nSu Trung Qu6c chi ra tuyen 

b6 phan d6i nhung khong can thi~p vao V\1 

vi~c thi du Toa c6 k~t lu?n la phan d6i cua 

Trung Qu6c khong c6 CO' sa phap li, phan 

quy~t nay ciing khong rang bu(>c Trung 

Qu6c va Vi~t Nam vful khong c6 m(>t phan 

quyst cua rieng minh v~ ·cac yeu sach cua 

Trung Qu6c. 

Thl,l'c ti~n qu6c tS cho th~y vi~c phan 

d!nh th~m h,1c d!a ngoai 200 hai H c6 th~ 
dugc tiSn hanh thong qua dam phan tfl,l'c ti~p 

giua cac nu6c lien quan ho~c thong qua cac 

co quan tai phan qu6c tS. Tuy nhien, vi~c 

phan dinh nay se khong giup Vi~t Nam va 

Malaysia dAy nhanh qua trinh xem xet Bao 

cao chung cua hai nu6c t~i CLCS. Vi v?y, d~ 

c6 th~ cung c6 l?p truang cila hai nu6c d6i 

v6i yeu sach "duOn.g 9 do~" CUa Trung 

Qu6c ciing nhu cac yeu sach m6i v€ chu 

quy~n t~i Bi~n Bong rna BAc Kinh c6 th~ 
dua ra trong tuong lai, hai nu6c c6 th~ 
nghien c(ru va can nh~c cac gia.i phap khac 

nhu tiSn hanh cac ho~t d(>rig hgp tac t~i 
"Khu VlJC XaC dtnh". f)~ thl,l'C hi~n dUQ'C y 
tu0ng nay, Vi~t Nam va Malaysia cling d.n 

can nh~C ky CaC linh Vl,l'C hgp tac. 

Do Bao cao chung ella Vi~t Nam va 

Malaysia chua dugc CLCS xem xet nen hai 
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nucrc khong th~ tht;rc hi~n cac ho~t d<)ng hgp 

tac khai thac chung tai nguyen t~i "Khu vt,rc 

xac djnh". N8u mu6n thvc hi~n cac ho~t 
dong hgp tac t~i khu VlJC nay, hai nucrc c!n 

Iva chQn cac linh vvc phu hqp nhu bf10 v~ 

moi tru(mg bi~n, nghien CUu khoa hQC V~ dja 

ch~t, dja If cua khu V1JC ch6ng I~ miy. Cac 

ho~t d<)ng nay khong mang tinh nh~y cam va 

la nghia V1,1 chung theo UNCLOS nen it bj 

vu6ng v~ m~t phap If. 

T6m I~i, th~m h,1c d!a ngoai 200 hai li Ia 

mot ch8 d!nh m6i, chi duqc quy dinh t~i 

UNCLOS va d~ c6 th~ xac djnh duqc th€m 

h,1c dja nay, cac qu6c gia thanh vien UNCLOS 

va phai thl,IC hi~n cac thu t\,lc phu hqp vcri 

DiSu 76(8) cila Cong ucrc. Tren thvc t8, do 

hoan canh dia li cua nhi~u vilng bi~n tren th~ 
gim va do quy dinh cua Bo thu t1,1c ho~t d<)ng 

cua CLCS, mot s6 bao cao v~ th~m h,1c dia 

ngoai 200 hai li chua duqc CLCS xem xet 

do vu6ng phai tranh ch~p v~ phan djnh cac 

vting bi~n. Trong b6i canh d6, nhi~u qu6c 

gia da Iva chQn phucmg thuc giai quy~t cac 

tranh ch~p v~ phan d!nh dS thuc ddy CLCS 

xem xet bao cao va dua ra khuy8n nghj, t~o 

di~u ki~n d~ cac qu6c gia nay s6m xac dinh 

thSm l1,1c dja ngoai 200 hai li cua minh va 

ti8n hanh cac ho~t dong khai thac va quan li 
tai nguyen t~ day. 

Bao cao chung v~ th~m l1,1c dia ngoai 200 

hai li cua Vi~t Nam va Malaysia chua duqc 

CLCS xem xet do v~p phai phan d6i cua 

Trung Qu6c va Philippines nen vi~c hai 

nu6c phan dinh vilng ch6ng 1~ nay sinh tir 

Bao cao nay khong giup thuc ddy CLCS xem 

xet Bao cao. D6ng thai, do Vi~t Nam va 
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Malaysia c6 bcr bi6n d6i di~n nhau nen 

khong lo~i trir kha nang la khuy~n nghi cua 

CLCS (trong truemg hqp Bao cao duqc xem 

xet) se anh hu6ng d~n k~t qua phan dinh. 

Th~,rc t~ nay t~o ra h~ qua la hai nu&c se lang 

phi ngu6n lt;rc n~u phan djnh "K.hu Vl,tC xac 

djnh" trucrc khi c6 khuy~n nghi cua CLCS va 

sau d6 c6 th~ se phai thoa thu~n d~ sua d6i 

k~t qua phan djnh do khuy8n nghi cua CLCS 

khac v&i noi dung Bao cao chung./. 
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