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Tom tat: Trong boi canh ty I ~ nq xau cua h~ thong cck to chuc tfn dl,Jng (TCTD) trong nu6c hi~n 6 muc kha cao, xlr 
ly tal sim bao dam (TSBf)) Ia mc)t trong nhU'ng cong ct,~ quan trc,mg giup TCTD thu hoi nq xau. f)e t~o h~mh lang phap 
ly cho van de nay, Chfnh phu, cac be), nganh co lien quan da ban hanh nhieu van ban huang dan. Tuy nhien, tht,(c tien 
ap dyng da bc)c 19 khong ft bat c~p. C6 qua nhieu van ban phap lu~t lien quan den TSBf) va xlr ly TSBD 6 trong tinh 
tr~ng vua chong cheo vua thieu ht,~t. NhU'ng quy d!nh nay tht,lc sv gay kh6 khan cho cac chu the khi xac l~p, tht,lc hi~n 
giao djch the chap va cung gay lung tung cho cac ce1 quan chuc nang khi ap dyng phap lu~t de giai quyet cac tranh 
chap xay ra. Vi v~y vi~c ngh ien cuu, tiep thu c6 chqn lqc nhU'ng kinh nghi~m, quy djnh phap lu~t ve xv ly TSBf) 6 nlfoc 
ngoai de v~n dt,~ng trong qua trinh xay dt,lng va hoan thi~n phap lu~t ve xv lyTSBf) t(;li Vi¢t Nam Ia het sue can thiet 
trong boi canh hc)i nh~p kinh te nhu hi~n nay. 

Tu kh6a: xll lyTSBD, to chlic tfn dyng, kinh ngh i~m. phap lu~t 

EXPERIENCE IN HANDLING THE SECURITY FROM SEVERAL COUNTRIES AND LESSONS FOR VIETNAM 

Abstract: In the context that bad debt ratio of Vietnamese credit institutions system is at rather high rate, handling 
the security is one of the important tools to help credit institutions collect bad debts with collateral. To create legal fra­
mework for this issue, the Government as well as related ministries has promulgated many regulatory documents. 
However, quite a lot obstacles has been revealed during actual implementation that makes difficult for the related 
subjects in defining, launching collateral assignment and awkward for functional agencies to apply regulation to set­
tle disputes. Therefore, it is necessary to study, learn suitable experiences, legal regulation from other countries to 
exercise in the developing and fu lfilling legal framework regarding the security handling in Vietnam. 
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1. KINH NGHIEM XU LY TSBE> TAl CAC QU6C GIA THEO HE 
TH6NG PHAP·LU~T CIVIL LAW . . 

Civil Law Ia h~ thong phap lu~t I on nhat the gioi, duqc xay 
dl,!ng tren nen tang di san cua Lu~t LaMa, phat trien 6 mc)t so 
nu6c lye dja chau Au. Trong d6 phap lu~t cua Phap, DU'c Ia quan 
trQng nhat va c6 anh hlfo.ng lon t6i phap lu~t cua cac nlfoc khac 
trong h~ thong phap lu~t nay. Cac qu6c gia theo h~ thong 
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phap lu~t Civil Law gom c6 Phap, Tay Ban Nha, va nhU'ng nlfoc 
thuc)c dja cu cua Phap, DU'c, Ao, Ha Lan, Dan M~ch, Th1,1y Dien, 
Thyy Si, Hy L~p ... 

Phap lu~tvegiao d!ch bao dam o hau hetcacquoc gia theo 
h~ thong phap lu~t Civil Law khong cho phep chu nq c6 bao 
dam (ben nh~n bao dam) tn,tc t iep thu giU'TSBD de thay the 
cho vi~c tht,(c hi~n ngh'ia v1,1, ho~c trt,(c t iep ban TSBD ra th! 
truong. Phap l u~t ve giao djch bao dam cua cac quae gia theo 
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DJEN o.AN NGHJEN cuu VE TAl CHiNH TJEN T~ 

h~ thong Civil Law chi cho phep chu nqc6 bao c!amxulyTSB£) 
thong qua vi~c ban dau gia tai san. Tuy nhien, vi~c ban dau gia 
nay cCmg chi dLtqc thl,{c hi~n khi c6 phan quyet cua Toa an. Quy 
d inh nay dU'Q'c ap dyng chung doi voi vi~c xu lyTSB£) Ia a(lng 
san, cCtng nhlJ bat d(>ng sim (B£)5). 

8ieu 2078 B9 lu~t dan sl,{ Phap ve xu ly TSB£) de thy'c hi~n 
nghia VI,J aoi voi trlJong hqp cam co d(lng san quy d!nh: 'Trong 
truong hqp ngtJ(jj CO ngh/a VI,J khOng Ou'<;fC thi./C hi?n nghia Vl.j, 

ngfioi c6 quyen khong th€ ajnh dogtv¢t cam coma chi c6 the de 
nghj Toa an ra l?nh dung tai san cam co de tht.fc hi?n nghia VI,J 

trong phgm vi nghla v1,1, sau khi giam dfnh vien dfnh gia tai san 
ho¢c sau khi dem dau gia tai san dim cO. MQi 

giCta cac ben ma khong phai Ia phan quyet cua Toa an. Tuy 
nhien, phlfctng thU'c nay khong dlJQ'C ap d1.,1ng tren tai san bat 
d<?ng san Ia ncti clftru cua ben bao dam va tai san phai dinh gia 
trlfdc khi giao cho ben nh~n bao dam. 

£)iem nhan trong quy d!nh phap lu~t ve xu ly TSB£) a Phap 
Ia chu nq c6 bao dam c6 the thy'c hi~n vi~c cLtong che thu giCt 
TSB£) thong qua thlta ph at l9i (c6 chU'c nang tlfong ty' nhlf cct 
quan thi hanh an oVi~t Nam). Thua phat l~i c6 quyen d9i di~n 
cho ben nhan bao dam trLtdc Toa an va khieu nai trlJoc Toa 
an tlJong w~ai tro lu~t SlJ nham dam bao vi~c thu giCtTSB£) de 
xu ly Ia kha thi tren th~,tc te. 

Tliang ty', phap lu~t cua C(lng hoa lien 
eMu khoan cho phep nguai c6 quye'n chiem 
gi{{ ho(jc ajnh aoqt v¢t cam co kh6ng theo 
nh{{ng quy ajnh neu tren deu v6 hi?u': £)oi voi 
tn.iong hqp cam co bat dong san, quy d!nh 
ve xu ly tai san cam co t~i £)ieu 2088 cCmg 
tlfctng tl,{ nhlf doi voi cam co d(>ng san: 
"Nguoi c6 quyen kh6ng th€ tro thanh chU so 
h{{u cua bOt d¢ng san chi do vi?c kh6ng tht.fc 
hi?n nghia v1,1 Clung thai hqn thOa thu¢n; mQi 
dieu khoan trdi IQi deu vo hi?u. Trong truong 
hqp ay, nguoi c6 quyen c6 th€ ki?n xin truat 
hw nguai c6 nghla v1,1 theo quy djnh cua phap 
lu¢r 

Theo d~o lu~t ngay 23/3/2006 ve thanh 
ly tai san the chap cua Phap, cac phlfong 
thuc xu ly TSB£) doi voi cac bi~n phap bao 
dam n6i chung dlfqc quy d!nh nhlJ sau: 

a) Ban TSB£): Phl1ong thuc ban tai san 
nay c6 the dlJqc thy'c h i~n bang m<?t trong 
hai hlnh thuc: cac ben th6a thu~n ban TSB£) 
ho~c ban dau gia TSB£). Tuy nhien, du th~,tc 
hi~n theo phlJong thU'c nao thl ding phai 
nh~n dLtqc sy' cho phep cua Toa an c6 tham 
quyen. Quy dinh nay aam bao vi~c ban TSB£) 
tufm thu theo nhO'ng quy trlnh va the thuc 
nhat d inh de tranh tlnh tr9ng tai san dllQ'C 
ban vdi gia thap hctn so voi gia tri th~,tc te cua 
n6, anh hlJong m<?t each tieu eve den quyen 
lqi cua nhO'ng dong chu ng khac cGng nhlf 

Phap lu<;lt ve . giao 
dich bao dam o hlau 
h€t cac quoc gia 
theo 1:1~ thong phap 
luqt Civ!l Law khong 
cho phep chu n~ co 
bao da'm, (ben nh,<;Jn ~ 
bao dam) trg~ tiep 
thu giu TSBO de thay 
the cho vi~c thlfc · '' 
hi~n n~hia V':l, hoQc 
try'c tiep ban TSBO ra 
thj tru'ong. Phap .Juqt , 
ve giao djch bao 
dam cua cac quoc 
gia theo h~ th.ong 
Civil Law chi cho 
phep chu n~ co bao 
dam xU' ly' tsaa thong 
qua vi~c ban dau gia 
tai san. Tuy nhien, 
vi~c ban dd'u gia nay 
cling chi · du'~c thlfc 
hi~n khi co phan 
quyet cua Toa an. 

bang £)uc cung c6 quy d!nh ve each thuc thu 
giCtTSB£) kha hi~u qua: khi giao ket hqp dong 
tfn d l,l ng, cac ben c6 th6a thu~n ve vi~c ben 
nh~n bi10 dam c6 quyen try'c tiep thu gill, 
clJong cheTSB£) ngay ca khi c6 s~,t chong a6i 
cua ben bao dam t~i thai d iem xu lyTSB£). N9i 
dung th6a thu~n nay dlJQ'C c6ng chung va 
can cuvaod6 c6ng chung vien ra quyet d!nh 
c6ng nh~n va trao quyet d!nh d6 cho ben 
nh~n bao dam giCi'. Phap lu~t £)uc cong nh~n 
quyet dinh nay cua cong chU'ng vi en c6 hi~u 
hjcthi hanh nhliban an cua Toa an. Giai phap 
nay giup ben nhan bao dam c6 quyen chu 
d9ng khi xu ly TSB8 dong thai tiet ki~m dlJqc 
thoi gian va chi phf cua qua trlnh xu ly TSB8. 

2. KINH NGHI~M XU' LV TSB£> TAl CAC 
Qu6c GIA THEO H~ TH6NG PHAP Lu,; r 
COMMON LAW 

H~ thong phap luat Common Law, hay 
g9i don gian hon Ia h~ thong phap luat Anh 
My, c6 nguon goc ra doi o Anh, sau nay phat 
trien a My va nhCt'ng mJdc Ia thu9c d!a cua 
Anh, My trlfoc day (nhli Nh~t, Oc, Thai Lan, 
Canada ... ). £)ay Ia h~ thong phap l u~t phat 
trien tLt nhCtng t~p quan (custom), do d6 con 
dl1Q'c g<;>i Ia h~ thong phap lu~t t~p quan, hay 

cua ben bao dam. 
b) Nh¢n TSB£> thay th€ cho vi?c tht.fc hi?n nghia v1,1: Theo 

phl1ong thuc nay, thay vl phai khoi ki~n yeu cau Toa an cho ban 
tai San Va dU'CfC lJU tien thanh toan tU SO t ien thu dlJctC do viec 
ban tai san thl ben nh~n bao dam c6 the yeu cau rba an cho 
phep lay chlnh tai san nay thay the cho vi~c th~,tc hi~n nghia 
Vl,f. PhU'ong thuc nay dlfQ'C chap nh~n ca doi voi the chap (8ieu 
2458 BLDS Phap) va cam co (£)ieu 2347 BLDS Phap). PhlJctng 
thuc nay m~c du ve ban chat giong vdi phlJctng thuc xu ly tai 
san cua lu~tVi~t Nam"nh~n TSB£) de tru nQ"; nhlfng c6 hai diem 
khac bi~t: (i) day Ia phLtctng thuc dlJqc ly'a ch9n boi ben nh~n 
bao dam chu kh6ng phai theo th6a thu~n cua cac ben trong 
giao d!ch bao dam nhlf trong lu~t Vi~t Nam; (ii) vi~c ap d1,1ng 
bi~n phap nay bat bu(JC trong m9i truong hqp phai thong qua 
Toa an. Trong khi d6 quy d!nh cua lu~tVi~t Nam khong yeu cau 
clieu nay, c6 nghla Ia chi can cac ben c6 th6a thu~n va ty 
nguy~n thl,{c hi~n phlJong thuc nay. 

c) ThOa thu<)n nh<)n TSB£> trl! nq: Khac voi phlJctng thuc 
"nh~n TSB£) thaythe cho vi~c th~,tc hi~n nghia v1.,1"neu tren, th6a 
thuan "nh~n TSB£) tru nq" hlnh thanh tren co so sy' th6a thu~n 

h~ thong phap luat coi tr9ng tien 1 ~. 
Theo phap l u~t ve giao dich bao dam a 

cac nlJoc theo h~ thong phap l u~t Common Lawthl the chap 
dLtqc tiep c~n dudi ly thuyet ve vat quyen bao dam. Theo d6, 
xu ly TSB£) dlJQ'c hieu Ia m<?t quan h~ phap lu~t mang d~c 
tfnh cua quan h~ vat quyen voi cac yeu to cct ban nhl1: (i) Chu 
the c6 quyen xtily TSB£) Ia ben nh~n bao dam; (i i) Ben nhan 
bao dam dlJQ'C thl,{c hi~n quyen truy doi TSB£) tU' sy chiem 
hvu cua bat ky ai de xu ly va dlJQ'c huang quyen 11u tien 
thanh toan Wso tien thu dlJQ'c, trutrLtong hqp c6 thoa thuan 
khac ho~c phap lu~t c6 quy d!nh khac Tuy nhien, each tiep 
can nay da kh6ng nhln nh~n moi quan h~ giCt'a ben bao dam 
vdi ben nh~n bao dam dlJQ'c coi Ia nen tang cua qua trlnh xu 
ly TSB£>. Theo d6, cac ben c6 the thoa thuan ve can cu xu ly 
TSB£), phlJctng thuc xu ly, cac ben cung nh~n bao dam con c6 
the thoa thu~n de thay doi thu tl,{ lJU tien thanh toan tlt SO 
tien thu dLtqc khi xu lyTSB£) ... Chi khi nao khong c6 thoa 
thuan W trlfoc trong hqp dong bao dam ho~c cac ben khong 
d~t dlJQ'c sy' th6a thuan t~ i thoi diem xu ly thl qua trlnh xu ly 
moi dlJQ'C th~,tc hi~n theo quy d!nh cua phap lu~t. 

T<;~ i Thai Lan, m9t trong nhCt'ng hlnh thU'c xu lyTSB£) theo 
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quy d!nh cua phap lu~t Ia 
wong ch~ thi hanh hgp dong 
the chap. f)e cubng che thi 
hanh hgp dong the chap, 
nguoi nMn the chap phai 
thong bao b~ng van ban cho 
ben the chap de nglfoi d6 thi 
hanh nghia VI,J CUa mlnh trong 
vong m<?t thoi h<i!n hgp ly da 
dt.tgc an djnh trong thong bao. 
Neu ben the chap khong thlfc 
hi~n day au va dung h<i!n, ben 
nh~n the chap c6 the khoi ki~n 
truac toa an de ngh! ra l ~nh 
t!ch bien tai san the chap eM 
aem ban dau gia ho~c khau 
tru nghTa v1,1 ng. 

Theo phap luQt ve giao djch boo dam a cac 
nU'oc theo h~ thong phap luQt Common Law 
thi the chap dU'c;fc tiep CQn dU'Oi ly thuyet ve 
vQt quyen boo dam. Theo do, xu ly TSBO 
dU'c;fc hiiu Ia m9t quan h~ phap luQt mang 
dQC tinh CUO quan h~ VQt quyen VOi COC yeu 
to cd ban nhu': (i) Chu thi co quyen XU ly 
TSBf> Ia ben nhQn bao dami (ii) Ben nhQn 
bao dam dU'c;fc thl:l'c hi~n quyen truy doi TSBO 
h:t Sl:i' Chiem hii'u CUO bat ky ai de XU ly va 
dU'c;fc hU'ong quyen U'U tien thanh toan tu so 
tien thu dU'c;fc, tru trU'ong hc;fp co thoa thuQn 
khac hoc;ic phap luQt co quy djnh khac. 

T<i! i Anh, cac chu nq cho 
vay c6 bao dam khOng g~p 
kh6 khan trong vi~c thu giCI 
TSBD do ben bao dam thuang 
tiJ' nguy~n giao TSBD de xu ly 
cho nen phap lu~t Anh khong 
c6 quy djnh d~c bi~t nao ve 
vi~c cuong che thu giCITSBD. 

lu~t ve bao dam bang 
d(>ng san 0 mc?t so bang cua 
Canada va New Zealand, D<i!O 
lu~t th6ng nhat ve lgi lch bao 
darn lien quan den oat aai deu ' 
quy djnh vi~c ap dl,lng bi~n 
phap xu ly TSBD trong truong 
hqp #Default'~ "Default" Ia 
thu~t ngCt chi tlnh tr()ng ben 
bao dam khong thlfc hi¢n 
ho~c thl,(c hi~n khong dung, 
kh6ng day OU nghia VI,J bao 
gam ca nghia VI,J tra nqva CaC 
nghia v1,1 khac theo thoa 
thu~n giCia cac ben. Trong 
truong hgp nay, ben nh~n bao 
dam se auqc phep thlfc thi 
quyen cua mlnh tren TSBD. 
Phuong thuc xu ly TSB£> pho 
bien nhat Ia ben nh~n bao 
dam chU d9ng tjch thu tai san 
theo th6a thu~n truoc d6 ho~c 
yeu cau toa an ra l~nh cho 

£>ieu 744 B(> lu~t Dan slfva 
ThlfO'ng m<i!i Thai Lan quy 
d!nh, ben nh~n the chap c6 
quyen khieu n<i!i yeu cau ket 
thuc som hgp dong the chap, 
tuy thu(>c vao nhCing dieu ki~n 
sau: (i) Ben the chap khong tra 
ng trong s nam; (ii) Ben the 
chap khong chang minh dugc 
trlfoc toa Ia gia tr! cua tai san 
the chap lon han so tien mac 
ng; (iii) Khong c6 nhung hgp 
dong the chap khac dugc 
dang ky ho~c nhung quyen uu 
tien d6i voi cung tai san d6. 

Khi mi;>ttai san dugcthechapcho nhieu ben nh~n the chap 
thl h9 Olf<;1C xep thu tlf theo ngay gio dang ky giao djch bao 
dam, va hqp dong the chap sam han se augc uu tien thanh 
toan truoc. Khi nhieu tai san dugc the chap de bao dam cho 
cung m9t nghia v~,~ va khong quyd!nh thutlf, thl ben nh~n the 
chap CO the thlfC thi quyen cua mlnh d6i voi tat ca ho~c bat CU 
tai sim nao, voi ctieu ki~n Ia ben d6 khong lam n hu v~y doi voi 
nhieu tai san hO'n muc can thiet de thoa man quyen cua min h. 

Ngoai ra, phap l u~t m(>t so nuoc con cho phep ben nh~n 
bao dam c6 quyen thu giCITSBD de dam bao thlfc hi~n nghia 
v1,1 tra n<J dlfa vao sU'c m<i!nh cua tu nhan chu khong phai dlfa 
vao cong llfc.lu~t phap My quy dinh: "chU nflc6 quyen thu giu 
TSB£) khi c6 stf vi phgm v&i oieu ki~n vi~c thu giu nay aliflc thtjc 
hi~n kh6ng vi phgm stj hOa thu(mH (Dieu 9 - 503 cua B<? lu~t 
thuO'ng m<i!i thong nhat cua My - Uniform Commercial Code­
ucc 9). Khi ben bao dam kh6ng chiu hgp t<k voi ben nh~n bao 
dam trong vi¢c xu ly TSBD, ben nh~n bao dam c6 m<?t quyen 
g9i Ia self-help, cho phep thu giCitai san bang m9i each khong 
trai lu~t, ke ca vi¢c sud1,1ng cong CI,J"Cuang che'~Tuy nhien, lu~t 
khong khuyen khlch va cung khong cho phep self-help di qua 
gioi h<i!n g9i Ia "breach of the peace" (pha vb slf on hoa), vugt 
qua gioi h<i!n d6, self-help tro thanh m<?t hanh vi trai phap l u~t, 
c6 the b! che tai, th~m chive hlnh Sl,l. M~c du ckh thLtc nay 
trao cho ben nh~n bao dam nhieu quyen hO'n nhung vi~c thu 
giuTSBD b~ng sue m<i!nh tu nhan Ia m(?t each lam day rui ro, 
nhat thiet phai dugc d~tduoi sl,(giam sat ch~t che cua nha chU'c 
trach, boi each lam nay luon c6 nguy co bi aay ai xa han chung 
mlfc hqp ly va tro thanh m(>t kieu cubng che "bat hqp phap'~ 
th~m chf c6 the gay r61 ren, mat tr~t tl,(trong dol s6ng xa h9i. 
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pheptjch thu tai san. Cac quyd!nh vexulyTSBDc6 moi lien h~ 
ch~t che voi l u~t thu t1,1c, theo d6 Toa an c6 the can cu hqp 
dong bao dam va thong tin dang ky giao djch bao dam ae thlfc 
hi~n thu t1,1c xet xu rut gQn, l ~p tU'c ra quyet d!nh cho phep ben 
nh~n bao dam thu hoi TSBD. Cac quyen khac duqc phap lu~t 
trao cho ben nh~n bao dam bao gam: quyen thu giCITSBD, 
quyen ban tai san, quyen nh~n TSB£> thay cho vi~c tra ng ho~c 
thlfc hi¢n nghia v~,~ . Vi¢c ban tal san c6 the theo thu tt,Jc cong 
khai ho~c kh6ng cong khai, tuy vao th6a thu~n cua cac ben. 

M9t van de quan tr<;>ng Ia phap l u ~t ve bao dam thlfc hi~n 
nghla VI,J cua cac qu6c gia theo h~ thong phap l u~t Common 
Law n6i tren rat ~p trung vao nguyen tac "ban TSB£) mqt each 
hqp ly ve m¢t tht!O'ng mQi" trong qua trlnh xu ly TSB£>. Theo 
nguyen t~c nay, ben nh~n bao dam duqc xu ly TSB£> neu tien 
hanh ban TSB£> thl phai ban tai san naytheo phu<1ng thU'c hqp 
ly nhat, phu hqp v6'i quy lu~t cua thj truong lien quan den IO<i!i 
tai san d6. Nguyen tac nay dugc dua ra nh~m bao v¢ quyen lc;ti 
cua ben bao dam trong truong hgp chu n<;1 c6 bao dam xu ly 
TSBD de thl,l'c hi~n nghia v1,1, tranh tlnh tr~ng chu n9' c6 bao 
dam l()m d1,1ng quyen xu ly tai san de ban re TSBD gay thi~t h<i!i 
cho ben bao dam. 

3. BAI HOC RUT RA TRONG VIEC xAY DU'NGVA HOANTHI~N 
PHAP LU~Tv~ xU' LYTSBE>T~I v1~ NAM · 

Qua nghien cuu phap lu~t va tham khao kinh nghi~m thlfc 
tien cua m9t so nuoc ve xu lyTSBD, rut ra m(>t so bai h9c hCiu 
lch nham xay dl,(ng va hoan thi~n cac quydinh phap lu~tve xu 
ly TSB£> t<i!i Vi~t Nam. Cl,l the: 

Mqt Ia, huang toi giai quyet van de bang ly thuyet v~t 

quyen.Qu; 
tacgiaiqu) 
(con nglfOi 
h~ v~t quy 
quyen cua 
khongd6r 
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nh~n bao 
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phai ton tn 
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dlfng tren 
d6, TCTD t 
thu h6i nq 
bao dam.\ 
va dam ba 
thlfc te, ph 
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chatcung1 
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thiet ma k 
a6i cua bal 

Haila,1 
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tien h~mh t 
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ma khong 
nh~n bao 
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ll,J'c va ban~ 
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ti~n, yeu c 
dan sl,(ma 
dung yeu < 
phai Ia gla 
d6ngthec 
thi hanh ar 
giCITSBD; ( 
tai san de) 
san ma khc 
Toa an khc 
quyet d!nh 

Hi~nna 
t6 t1,1ng gii 
TSB£lonhi 
cacbi~n pt 
dan toi cac 
quyd!nhci 
xau, TSB£) I 

chi tiet. 
Bafa, p 

trong hqp c 

dieu khoa1 
augc tuan 1 

on dlnhva 
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j ng cho 
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~nh cho 
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:h i~t h~i 
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IQC hllu 
~tvexli 

yet v~t 

OlEN f>AN NGHIEN cuu VE TAl CHiNH TIEN T~ 

quyen. Quan h~ v~t quyen bao dam dugc xac l~p tren nguyen 
tac giai quyet moi quan h~ gilla hai yeu to: (i) chu the cua quyen 
(con nguai) va (ii) doi tugng cua quyen (tai san). Theo d6, quan 
h~ v~t quyen bao dam cho phep chu the co quyen "ap dW 
quyen cua mlnh len TSBD, ma khong can den $If dong y ho~c 
khong dong y cua chu the khac. Trong truang hqp khoan vay 
kh6ng duqc ho~m tra day du, dung h~n, ben nh~n bao dam c6 
quyen thlfc h i~n nhung t<k d¢ng phap ly can thiet (ke bien, 
ban dau gia cong khai, ... ) de thu hoi nq. Ben 
nh~n bao dam co quyen nay bat ke tai san 

thvc xl! ly ma cac ben da llfa chqn trong hqp dong the chap, 
chi khi nao n(>i dung thoa thu~n do bi tuyen bola vo hi~u thl 
vi~c xlt ly mai tuan theo quy d!nh cua phap lu~t. 

BonIa, phap lu~t can c6 w che ho trq huu hi~u cho qua 
trlnh thi hanh phan quyet cua Toa an ve xlilyTSBD. Vi~c thu 
giuTSBD, ban TSBD, thanh toan tien ban tai san thong qua 
CaC thu t t,JC t u phap can phai duqc tien hanh nhanh gqn 
t hong qua cac w quan c6 t fnh chuyen nghi~p du'gc d<:~ i di~n 

cho quyen life cong cua nha nuac. Thva 

thu(>c quyen so hllu cua ai va dang duqc ai 
nam gill; chu so huu, nguai nam giu tai san 
phai ton trqng quyen cua chu nq co bao dam. 

Che d!nh bao dam nghia vt,~ n6i chung 
trong lu~t thlfc d!nh Vi~t Nam can duqc xay 
dlfng tren w so tu tuong chu d<:~o d6. Theo 
d6, TCTD trong trucrng hgp can thiet, c6 the 
thu hoi nq ma khong can Slf hqp tac CUa ben 
bao dam. Va de bao v~ quyen nay cua TCTD 
va dam bao quyen c6 the duqc thlfc thi tren 
thlfc te, phap lu~t can quy d!nh 2 n¢i dung: 
{i) TSBD luon hi~n huu ve phuong di~n v~t 
chat cling nhli trong ph(:lm vi kiem soat phap 
ly cua ben nh~n bao dam; {ii) ben nh~n bi10 
dam c6 the thu giu tai san de xu ly khi can 
thiet ma khong g~p phai Slf can trO, chong 
doi cua bat ky ai. 

Hai Ia, phap lu~t can quy d!nh thu tt,~c to 
tt,~ng dan Slf rut g<;>n khi vi~c xlt ly TSBD duqc 
tien h~mh theo thu tt,~c tu phap t~ i Toa an, ct,~ 
the: Toa an c6 the ra quyet d!nh thu giutai san 
ma khong can phai tien hanh xet xlt neu ben 
nh~n bao dam da cung cap day au 2 bang 
chvng t~i Toa: {i) hqp dong bao dam c6 hi~u 
life va bang chvng ve hanh vi vi pha.m nghia 
vt,~ cua ben vay. Theo lu~t cua cac nuac tien 
t ien, yeu du thu gill TSBD duqc coi Ia vi~c 
dan slf ma khong coi Ia vlrl an dan slf, boi n(>i 

Quan h~ vC)t quyen 
bao dam cho phep 
chu th~ co quyen "ap 
d~t11 quyen cua minh 
len TSBf>, ma khong 
c&n den s~ d~ng y 
ho~c khong dong y 
cua chu thi khac. 
Trong tru'~ng hgp 
khoan vay ~hong du'9c 
hoan tra day du, dung 
han, ben nhan bao 
d6m co quy~n th~c 
hi~n nhU'ng tac d9ng 
phap ly can thief (ke 
bien, b6n dau gia ~ong 
khai, ... ) dg thu hoi nc;. ! 
Ben nhan boo dam co !·. 
quyen nay bat ki tai : 
san fhUQC quyen SO ~· 
hU'u cua ~~ va dan~ ,, 
du'qc ai nom gi¥; chu 
so hU'u, ngu'oi nom girt 
tai san phai ton fr'?ng 
quyen cua chu nc; co 
baodam. 

phat l ~ i Ia m¢t to chuc d!ch vt,~ phap ly c6 
the tien hanh cac buoc tren nhanh chong, 
hi~u qua, dam bao dung quy d!nh cua 
phap lu~t. Day Ia hlnh thUc da duqc ap 
dt,~ng pho bien a Phap, Bi, Ha Lan va cling 
Ia m¢t giai phap ma Vi~t Nam c6 the can 
nhac va ap dyng. 

Nam Ia, thv tuuu tien thanh toan khi 
xu ly TSBD can duqc phap l u~t quy d!nh 
m¢t each Cl,l the va r6 rang. Phap l u~t cua 
Phap va Thai Lan deu quy d!nh ve thu tt! 
uu tien thanh toan trong trubng hqp m¢t 
TSBD thlfc hi~n nhieu ngh'ia v~,~. Phap lu~t 
Vi~t Nam cling quy d!nh ve van de nay 
trong BLDS 2015. Theo d6 phap lu~t Vi~t 
Nam se uu tien thanh toan theo thU tt! 
dang ky giao d!ch bao dam ho~c theo thv 
tlfxac l ~p giao d!ch neu giao d!ch bao dam 
kh6ng c6 dang ky. Tuy nhien van de bat 
c~p se nay sinh neu cac giao dich bao dam 
deu duqc dang ky ho~c xac l ~p cung m¢t 
ngay. Trong truang hqp nay, de dam bao 
st,t cong b~ng cho cac chu the mang 
quyen, cac nha l~p phap Vi~t Nam c6 the 
tham khao quy d!nh cua phap lu~t Phap 
ta,iDieu 2134 B91u~t Dan slfPhap nhusau: 

dung yeu cau cua ben nh~n bao dam khong 
phai Ia giai quyet tranh chap trong hqp dong vay hay hqp 
dong the chap ma chi yeu cau Toa ra ph an quyet de co quan 
thi hanh an thl,fc hi~n vi~c thu giu tai san tl! tay nguai dang 
giu TSBD; (ii) van ban xac nh~n ben bao dam da khong giao 
tai san de xlily khi da qua hc;~n trong thong bao thu giu tai 
san ma khong c61y do chfnh dang. Tren w so hai yeu to tren, 
Toa an khong phai xet xli, khong phai ra ban an ma chi ra 
quyet d!nh cuong che thu gill ngay doi voi TSBD. 

Hi~n nay, tn?n the giai da c6 56 quoc gia ap dt,~ng quy trlnh 
tO tt,~ng gian luqc nay, nha Cf6 thai gian de tien hanh Xlt ly 
TSBD a nhang nuac nay it hon 50% so vai nhung nuoc dung 
cac bi~n phap xet xl! khac H¢i dong tham ph an Toa an Nhan 
dan toi cao mai day cung da co huang dan ap dt,~ng m¢t s6 
quy d!nh CUa phap lu~t trong giai quyet tranh chap ve Xlt ly nq 
xau, TSBD cua khoan nq xau, tuy nhien chua c6 huang dan 
chi tiet. 

Ba Ia, phap lu~t can ton trqng Slf thoa thu~n cua cac ben 
trong hqp dong ve vi~c I !fa chQn phuong thvcxulyTSBD. Cac 
dieu khoan va thoa thu~n trong Hqp dong bao dam phai 
dugc tuan thu nghiem tuc, hi~u h,tc cua hqp dong phai c6 tinh 
on djnh va khong the huy bo m9t each tuy ti~n. Do v~y, trong 
phuong thvc xli ly TSBD cling phai tuan thu tri~t de phuong 

HNe'u c6 nhieu dang k'} tft.fqc Mn hanh cung 
m¢t ngay tfoi vai cung m¢t bOt t!¢ng sdn 
tren w sCI nhung chifng tht.f quy t!fnh tqi 
tfoqn 2 nht.ing ngay, thcing cua nhung 

chr.Jng thu nay Ia nht.i nhau, ho¢c c6 nhieu dang ky cung tien 
hilnh m¢t ngay tren m¢t bOt tf¢ng san vi lqi fch cua nhCing nguai 
yeu CQU CO quyen t.1U tien VQ t!Uqc bdo tfam bOng th€ chOp quy 
t!fnh tqi cioqn 3, thi cac <tcmg ky nay c6 gia trj nht.1 nhau du thU 
tl./ trong so dang ky neu tren nhu th€ nao" . 

Cuoi cung, can hoan thi~n cac quy d!nh ve the chap tai san 
vo hlnh nhuquyen doi nq, quyen phat sinh tl!hgp dong, quyen 
so huu trf tu~, quyen nh~n khoan tien bao hiem, so du tai 
khoan hay phan von g6p ma hi~n nay khung phap lyVi~t Nam 
con kha so sai. Dong thai, bo sung bi~n phap chuyen giao 
quyen so huu TSB8 (mortgage) nham khai thac chvc nang bao 
dam cua quyen so hCfu va tang Cliang hi~u qua cua bi~n phap 
bao dam cling nhu dua phap l u~t Vi~t Nam tien gan hon voi 
quy d!nh cua cac nen phap lu~t tien t ien tren the gioi+ 
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