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THUC TIEN 10 NAM VIETNAM THAM GIA CO CHE GIAI QUYET TRANH CHAP CUA WTO ()) 
• • 

·NGUYEN NG(JC HA • 

TOm tdt: BQi vidt phfin tfch thi,K tiln ViCt Nam tham gia vao ca chi gidi quyit tranh chdp cUa 
lVTO vbi cdc h'inh thUc C!J thd nhu: tham gia vGi tu cdch nguyen don, ben thlf ba trong ctic v11 tranh 

chdp; tham gia vilo .cdc phien h9p cila cq quan giJi quyit tranh chdp. Ctic phtin tfch cho thdy, ben 
cgnh nhfing thimh ding iiCJt dwc, Vi¢t Nam cOn phcii d6i m(it v6i nhiiu kh6 khiin va thdi:h thUc. TU dO, 

hili vitft dJ xudt m9t s6 kidn nghi dd tiing cuOng stt tham gia cUa Vi¢t Nam vilo cu chi gidi quydt tranh 
chdp cUa wro·va giUp Vi¢t Nam c6 thd thu dw;c nhfing l(Ji fch til' s(f tham gia d6. 
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VIETNAM'S TEN-YEAR PRACTICE OF PARTICIPATING IN WTO'S DISPUfE SEITLEMENT 
MECHANISM ' 

Abstract: The paper analyses Vietnam's practice of p(micipating in WTO's dispute settlement 
mechanism in a specific position such as being the claimant, being the third party and involving in 
meetings of the dispute settlement bodies. The analyses show that besides having some successes, 
Vietnam faces many difficulties and challenges. On that basis, the paper offers some suggestions to 
promote the participation of Vietnam in \¥TO's dispute settlement mechanism and assist Vietnam in 
gaining benefits from the participation. 
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S au khi .tro th3.nh th3.nh viCn chinh thlrc 

ella WTO, Vi~t Nam da c6 nhiing S\f 

chufin hi va bu6c di th~ hi~n vai trO va quan 

di~m ella minh trong khu6n khb ph<lp li di~u 
chinh thuang m;.ri da bien. MQt trong nhi'rng 

bucJc di d6 Ia vi~c tham gia vao co ch~ ghli 
quy~t tranh chAp ella tb chirc nay (The WTO 

Dispute Settlement Mechanism - DSM). Sau 

hem 10 nam (tinh d~n h~t thang 12/2017), 

* Giang viCn, Khoa haft, TnrOng d{li hQC ng(){li thmmg 
E-mail: hann@ftu.edu.vn ' 

(1). Day Ja bai vi~t dugc th\fc bien trong khuOn kh6 
Nh6m nghi€n cliu: "C<ic vAn d~ phlip If m6"i trong 

hQi nh~p qu6c t~ CU:a VietNam" ella TruOng d\li hQc 
ngo;;ti thu011g, thl,Ic hi en trong thOi gian tir n1'im 2017 

d~n 2019. 

Vi~t Nam da khCri ki~n 03 v1,1 tra~h chAp, 

tham gia v6i tu each ben thU ba trong gdn 30 
Vl,l tranh ch§.p(l) vlt tham gia v3.0 mQt s!J 

phien hQp ella Co quan giii quy~t tranh chAp 

(Dispute Settlement Body· DSB). 

1. Vift Nam tham gia v6i br c3ch 13 
nguyen don 

DS b<lo v~ quy~n lgi cho cac doanh nghi~p 
Vi~t Nam bj imh hu6ng bCri c<lc rlto elm 

thuang m~i nu6c ngolti, Vi~t Nam da tiSn 
hltnh mQt s6 hanh" dQng phi:lp li trong khu6n 

(2). Tilt ci'l de V1,l tranh ch§.p ella WTO duQ"c d~ c~p 
trong bi'l.i. viSt ni'l.y d~u c6 th~ th~ tham khfto ~i dja 
chi; https://www.Wto.org/eng1ishltratop_e/dispu_eldis 
pu_status_e.htm, truy c~p ngi'l.y 30/12/2017. 
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khb clia WTO. Chlnh phil Vi~ Nam da quy~t 
dinh kh6i ki~n Hoa KY d6i v6i bi~n phoip 

chAng b<in ph<i gi<i rna Hoa KY ap ten cac san 
phdm tOm dOng l~nh nh~p khAu til Vi~t Nam 

(Hoa Ky- Tom (Vi~t Nam) (WT/DS404)"> vil 

Hoa Ky - Tom II (Vi~tNam) (WT/DS429))."l 

kh6i ki~n Indonesia d6i v6i cac bi~n ph<ip t1,r 

v~ rna Indonesia da <ip ten mQt sf> sim phfun 

s~t-thep ella Vi~t Nam (Indonesia- Bi~n ph:ip 
t\1 v~ d6i v6i mQt sA san phfun s~t ho~c thCp 
(WT/DS496)).<5l V6i hai v~ tranh chAp dii.u 

tien, Vi~t Nam da giarth duqc thfutg lgi khi 

DSB da thOng qua b<io c<io ella Ban hQi 

thfun, Co quan ph6c thfim, trong d6 khimg 
. dfrth nhi~u bi~n ph<ip rna Hoa KY ap d\lllg ta 
kh6ng tuang thich v&i cac quy dinh ella 
WTO. E>6i v&i V\1 tranh ch~p tln'r ba, Vi~t 
Nam chi thiluh c6ng m9t phii.u khi Ban h9i 

' . thfun, v&i b<io cao duqc ban hanh vao ngay 

18/8/2017 ,<'> kiit 1u?n bi~n phap rna Indonesia 

th!Jc thi chi vi ph~ nguyen tic t6i hu~ qu6c 

duqc quy dinh ~ E>i~u I Hi~p djnh chong v~ 
thu~ quan va ~uong m,P. {7

) Khi~u ki~n ella 

Vi~t Nam ve vi~c Indonesia vi ph<.im nrueu 

quy djnh ella Hi~p djnh t1,r v~ dii khOng thanb 

cOng.(SJ Do d6, Vi~t Nam dang trong qua 

trlnh kh<ing cao b<io cao nay. cac b3.o cao 

(3). United States- Anti-Dumping Measures on Certain 
Shrimp from Vietnam, WTIDS404. 
(4). United States- Anti-Dumping Measures on Certain 
Shrimp from Vietnam, WT/DS429. 
(5). Indonesia - Safeguard on Certain Iron or Steel 
Products, WTIDS496. 
(6). Indonesia - Safeguard on Certain Iron or Steel 
Products, Report of the Panel, 18 August 2017, 
WT/DS496/R. 
(7). Indonesia - Safeguard on Certain Iron or Steel 
Products, tldd, WT/DS496/R, do~n 8.1.b. 
(8). Indonesia - Safeguard on Certain Iron or Steel 
Products,tldd, WT/DS496/R, do;pt8.l.a, 8.2- 8.5. 
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cho thfty mQt sb vAn d~ ph<ip If rna Vi~t Nam 

se phAi d~c bi~t quan tam va hru 9. Trong 

ph\UU vi blii vi~t, tac gilt chi t~p trung lam r5 
hai vdn de: vi~c xac dinh bi~n pha.p bj khi~u 
ki~n va vi~c chufuJ. bi bing chUng. Cv th~: 

I .I. vdn aJ XLic dinh bi¢n phdp bi khiiu ld¢n 
Vi~c xac djnh dung d.in bi~n phap bj 

khi~u ki~n 1a mQt trong nhfrng y~u t6 quan 

trQng g6p phkn giai quy~t thanb cOng V\1 

tranh chfip duqc d~ trinh len DSB. Trong d. 
hai V\1 tranh chAp v6i Hoa KY. Vi~t Nam cteu 

bj Hoa KY phfut d6i mQt s6 b·i~n ph3p rna 

Vi~t Nam neu ra vi theo bj dan, chllng 

khOng thuQc thfun quyen ella Ban hQi thfun 

do khOng duqc neu Cl). th~ trong yeu cAu 

thanh l~p Ban hQi thfun ella nguyen dan. 

1.1.1. Trong Vl). ki~n Hoa KY - TOm.(Vi~t 
Nam) (WT/DS404) 

Trong yeu cdu thanb l~p Ban hQi thfun, 

Vi~t Nam da yeu cdu Ban hQi thAm xem x6t 

Sl! tuang thich ella nhfrng bi~n ph<ip rna Hoa 

KY dii ap dl).ng tropg khoftng thOi gian tlr khi 

Vi~t Nam chfnh thUc trcr thanb thanh vien 

cila WTO (ngay 11101/2007) d~n kbi Ban h9i 

thAro dugc thanh 1~p (ngay 18/5/2010), nghia 

1a nhfrng bi~n ph<lp duqc Hoa KY dua ra 

trong dqt ra soat lkn th(r hai va IAn thlr ba. 

Ngoai ra, Vi~t Nam cOn yeu cdu Ban hQi 

thfun xem xet eft nhfrng bi~n ph3.p dang va se 

ctuqc ti~n harm trong tuang lai, nhAt 1a cac 

bi~n pbap trong d<;rt ra soat thir tu, thir nlim 

va ra soat hollng h6n.(9
) Tren cos& nay, Hoa 

KY dii hai IAn yeu du ·Ban hQi thfun xem x6t 

d~ khing djnh mQt s6 bi~n ph<ip bj khi~u 

(9). United States- Anti-dumping Measures on Certain 
Shrimp from Vietnam, Request for the Establishment 
of a Panel by VietNam, 9 April 2010, WT/DS404/5, 
doiln2. 
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ki~n rna Vi~t Nam n~u khOng thuQc thim 
quy€n ella Ban hQi thfun. E>6 13.: 

MQt La cac bi~n ph:ip hi khi~u ki~n Hen 

quan ctt!n vi~c xac dinh bi~n phap chAng b<in 
pha gi<l. trong quy~t djnh chfnh tht'rc va trong 

dQ1 ra smit IAn thU nhdt. 
Hoa KY cho rfuig, c:ic bi~n pha.p nay duqc 

th\fc hi~n tir tnr&c khi Vi~t Nam tr6 thanh 

thanb vien ella WTO nen khOng thuQc thfun 
quy~n ella Ban hQi thfun. Vi v~y, Hoa K y yeu 
diu Ban hQi thfun dua ra quy~t djnh khOng 

xem x6t d.c bi~n ph<ip nay. Tuy nhi6n, sau 

d6, Vi~t Nam x<ic nh~ kh6ng yeu d.u Ban 
hQi thfun xem xet v~ cac bi~n ph<ip hi khi€u 
ki~n lien quan dSn quy€t dinh chinh thUc va 
dQt ra soat lfut thtr nhk Vi~c Vi~t Nam c6 
neu v€ ca.c bi~n phcip nay trong yeu cAu thanb 

l(ip Ban h(>i thfun khong nhfun m~c dich ki~n 
nghj Ban hQi thfun xem xet C<k bi~n phap d6 
rna chi mu6n nh<in m;.mh d€n nhllng h~ qua 
ella chllng d6i v&i cac dot ra soat tiep theo. (lO) 

Do d6, Ban h(>i thfun quy~t djnh kh6ng Olin 
xem x6t d~n yeu cAu neu tren ella Hoa Ky. 

Hai Iii vi~c "tiSp t\J.C sir dl)llg de th\IC ti€n 
bj khi€u ki~n" (continued use of challenged 
practices). 

Hoa KY cho d.ng bi~n ph<ip bi khi~u ki~n 
nay khOng thuQc thfun quy~n ella Ban hQi 

thfun vl n6 kh0ng dUQ'C neu r6 trong yeu du 
th3.nh l~p Ban hQi thftm ella Vi~t Nam v3. n6 
hu&ng t6i cac bi~n ph<ip se dugc ap dl}llg 

trong tuong lai.<''> Xem x6t vAn d~. Ban hQi 
thdm da x<k djnh, trong yeu d.u thfmh l@p 

(10). United-States- Anti-dumping Measures on Certain 
Shrimp from VietNam, Report of the Panel, 22 July 
2011, WT/DS404/R, do~n 7.36 va 7.37. 
(11). United-States- Anti-dumping Measures on Certain 
Shrimp from VietNam, tldd, WT/DS404/R, dolUJ 7 .39. 

NGHIEN cuv- rRAo »6I 

Ban hQi thfun, Vi~t Nam khOng chi r5 "vi~c 
tiep t\lc slr d\ffig cac thvc ti~n bi khiSu ki~n" 
Ia mQt bi~n phap bj khi~u kien. Do d6, theo 
quy djnh cila Di~u 6.2 DSU, Ban h(>i thffi.m 

da quy€t dinh khOng xem x6t bi~n ph<ip neu 
tren. Di~u nay ddn d~n nhiing bi~n phap rna 

Hoa K)'. <ip dvng trong c<ic dQt rii soat thir tu, 
thU nam, cac dQt rii so<it ti~p sau d6 va ra 

so<it hoiing hOn khOng thuQc ph~ vi giai 
quy~t ella Ban hQi th.im. 

C6 th~ th~y,thi~u kinh nghi~m trong vi~c 
xac dinh bi~n ph<ip bi khi~u ki~n da khOng 
gillp Vi~t Nam xac dinh mQ~ each ddy dll tAt 
ca cac bi~ll ph<ip v~ ch6ng ban pha gia rna 

Hoa KY ap dvng len san phAm tOm dOng 

1~ ella Vi~t Namngay tir khi d~ trinh yeu 
du thiinh l;Jp Ban hQi thfun. H~ qua 13. Vi~t 
Nam phii kh6i ki~n V\1 tranh chfip thU hai v~ 
cU.ng nQi dung ciing nhu mAt them nhi~u chi 

phi cho vi~c theo du6i V\1 vi~c. 
1.1.2. Trong V\1 ki~n Hoa KY -TOm II 

(Vi~t Nam) (WT/DS429) 
E>6i v6i V\1 tranh chAp nay, sau khi Ban 

h(>i thfun duqc th!mh l(ip, ngay 3In/20l3, 

Hoa KY da yeu cftu Ban hQi thfun ra quy~t 
dlnh khOng xem x6t mQt s6 bi~n ph<ip b{ 

khi~u ki~n rna Vi~t Nam neu ra trong yeu 
du thanh l;Jp Ban hQi thAm, bao gbm: 

- Ra soat hiinh chinh IAn thtr sau, vl bi~n 
ph<ip nay khOng duqc neu len trong yeu du 

tham vAn ella Vi~t Nam; 
- Vi~c str d1,1ng phuang ph<ip "quy v~ 

khOng" trong ccic cuQc dieu tra ban chlu, cac 

dqt: ra smit lien quan. d~n ca.c nha xu5.t khAu 
m6i vii ccic dqt: ra soat do thay d6i hoiin 

c<inh, vi ~hUng kh6ng duqc neu len trong yeu 
du tham vAn ella Vi~t Nam; 

- Lu;Jn cU dugc dua ra tren co s& E>iBu 31 
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C6ng u6c Vien nam 1969 v~ Lu~t diSu u6c 
qu6c t€ bCri COng u&c nay khOng duqc coi Ia 
mQt "hi~p dinh c61ien quan" ella WTO; 

- Lu~ cU duc;yc dua ra trong yeu d.u 
thanb l~p Ban hi)i thfun ella Vi~t Nam lien 

quan d~n Th6ng bcio cac bi~n phcip hllilh 

chinh ella Hoa K:Y di kern Vm Lu~t vS de 
hi~p dinh ella VOng Uruguay, vi thOng bcio 

nay kh6ng c6 hi~u lvc ph<ip lf dQc l~p ella mQt 

viin biin quy ph<UU phap lu~t iJ Hoa Ky.<"l 
Sau khi Ban hQi thfun dS ngh~ Vi~t Nam 

va cac ben thtr ba khac dua ra y kien vS cac 
ph<in d6i neu tren cUa Hoa KY. trong van 

ki~n trlnh bay cU.a mlnh, Vi~t Nam da yeu 

cclu Ban hQi thfun c6ng nh~ r3. so3.t hanh 

chfnh l§.n thlr sau lit mQt bi~n phcip bi khi~u 
ki~n. B&i v6i c;ic phim d6i khilc, Vi~t Nam 
neu rO Ut Vi~t Nam kh6ng ti€p t1,1c giU de 
lul,in eli neu tren, n6i c:ich kluic, kh6ng pluii 
Ut nhllng bi~n phcip bi khi~u ki~n.<n) Tren ca 
sO d6, Ban hi)i thdm kh6ng xem x6t de phfm 

d6i nay ella Hoa KY va chi ra r~ng ph{m dbi 

thU nh<it ella Hoa KY lA khOng c6 co sCt.{14l 

Nhu v~y. trong V\1 tranh chAp thlr hai, 

Vi~t Nam ti~p tl,lc ph8.i dbi m~t v6i vAn d~ 
xac dinh hi~n ph<ip bi khi~u ki~n. Vi~c khAilg 

dinh kh6ng tl8p tl,lc khi~u ki~n cac hi~n ph<ip 

hi Hoa KY phim dbi cho thdy Vi~t Nam hi~u 
duqc viec xac dinh cac bi~n ph<ip hi khi~u 
kien trong yeu cdu thanh l~p Ban hQi thk lA 

chua hoan toan chfnh xac va se kh6ng gillp 

Vi~t Nam c6 co hQi thting lgi tru&c Hoa Ky. 

(12). United States- Anti-dumping Measures on Certain 

Shn"mp from Viet Nam, Report of the Panel, 17th 
November2014, WT/DS429/R, do~ 7.13. 
(13). United States- Anti-dumping Measures on Certain 

Shrimp from VietNam, tldd, WT/DS429/R, d~ 7.1~. 
(14). United States- Anti-dumping Measures on Certain 
Shrimp from VietNam, tldd, WTIDS429/R, doi,!Jl7.16. 
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Di€u nay cho thfty, cilng nhu nhi€u thanh vien 

dang ph<it tri~n kh<ic ella WTO, khi tham gia 

vao DSM, vi nhiing h~ ch~ v~ kinh nghi~m, 
nhfut Ivc va t3.i chinh, Vi~t N am da phai dbi 

~t v&i nhiing kh6 khlln kh6ng nh6. cac kh6 

khan d6 da t<ic dQng ph§n nao t&i k~t qua giai 

quy~t tranh chip. Vi v~y, trong thai gian t6i, 

Vi~t Nam cdn chll trQng khik ph1,1c c<ic h1;Ul 

ch~ nay d~ vi~c xac djnh c<ic vAn d~ khi~u 
k:i~n dUQ'C chinh x<ic v3. dam b{Lo c<ic y6u du 

theo quy d!nh ella DSU. 

1.2. vdn aJ chudn hi bling chUng 
Ngoai kh6 khfulli6n quan d~n vdn d~ x~c 

djnh bi~n ph<ip bi khi~u ki~n, Vi~t Nam cOn 

g{ip kh6 khan v~ chudn bi bkg chirng. Trong 

nhiing kSt lu~ bit lgi rna Ban hOi thfun dua 

ra dbi v6i Vi~t Nam, nhi~u k~t lu~n Ban h¢i 

thfun da chi r5 Vi~t Nam kh6ng c6 ddy dll 

b&ng chirng d~ chirng minh cho cac l~p lu~n 
ella mlnh. C6 th€ minh liQa di~u nay b~g 
l~p lu~n ella Vi~t Nam trong Y\1 "Hoa KY -

TOm II (Vi~t Nam)'' v~ bi~n phcip bi khi~u 
ki~n "phuang phcip quy v~ khOng v~ lu~t" 
("as such" zeroing). 

D~ lam ro day c6 phai Ja bi~n phap bi 
khi~u ki~n hay khOng, Ban hQi thfun da xac 

djnh ba vein cte dn ph fin tlch: 1) phuang 

ph<ip quy v~ khOng c6 phili Ia mQt bi~n ph<ip 

ella Hoa KY hay kh6ng; 2) nQi dung chinh 

xac cua phuang phap quy v~ khong; 3) 

phuang phap quy v8 khong c6 th\IC S\1 "dw;rc 
ap dl,lng chung va v€ sau" khOng. (IS) Dbi v6i 

vAn d€ thU ba, Ban hQi thdm chi ra Vi~t Nam 

da v~ dl,lng kh6ng chinh xac quy tic "g<inh 

n{mg b~g chirng" (burden of proof); c6 miiu 

thudn trong l~p lu~ va kh6ng chirng minh 

(15). United States- Anti-dumping Measures on Certain 
Shrimp from VietNam, tldd, WT/DS429/R, doiJ.n 7.35. 
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duqc bi~n phap "quy v~ khOng vb lu~t" Ut 
m(>t "bi~n pbap th\fC S\f dugc ap d\illg chung 

va v~ sau". Cv th~: 
- v~ vi~c v!}n d1,1Ilg kh6ng chinh xac quy 

tic ganh n?ng bfulg chimg: Vl quy v~ kh6ng 

Ia mQt bien phap bAt thimh van, Vi~t Nam da 
dfut chi~u d~n cac V\1 tranh chcip tru6c d6 v~ 
cUng vfut d~. theo d6 c<ic Ban hQi thfun va Ca 
quan phuc thfun dii khfulg dinh quy v~ kh6ng 

Ut mQt bi~n pMp c6 th~ bi kh<'ri ki~n rna kh6ng 
ph\l thuQc VflO Vi~C <l.p d1,1Ilg ella bi~n ph;ip d6. 

Do d6, theo Vi~t Nam, ganh n?ng bfulg chimg 

se thuQc v~ Hoa K:Y khi mu6n chUng minh 
c<ic nh!}n djnh rna de Ban hQi thdm, Ca quan 

phlic thfun tru&c d6 Ia sai lim. <'6l Tpy nhien, 
Ban hQi thfun chi ra rAng tap lu~n ella Vi~t 
Nam 13. khOng chfnh xac. Vi~c Vi~t Nam chi 

vi~n d!n den cac nh~ dinh c6 lien quan ella 
c<ic Ban hQi thfun, Ca quan phllc th.im tnr6c 
day khOng dUd~ c6 tha cht'mg minh v~ sg tbn 
t?i ella mQt bien ph3p thl,lC S\f duqc <lp dvng 
chung va v~ sau trong V\1 tranh chAp nay. N6i 

e<lch khck, cac nh~ dinh mang tfnh tlnh ti~t 
d6 khOng th~ giUp nguyen don lo<;ri trir dugc 

ganb n~g bing chUng ella rrllnh d6i v6i cac 

V\1 tranh chAp vS sau.<l7) C6 th~ thfiy nh~ 
dinh ella Ban hQi thfun da tufut thll dAy dll quy 

tic gllnh n?ng bfulg chimg trong qua trinh giili 

quy~t tranh chAp ~ giai do;p1 hQi thfun. Vl 

v~y. vi~c Vi~t Nam kh6ng hoan thanh ganh 

n~g bing chl:mg ella rrllnh c6 tac dQng nit 

16n t6i vi~c Ban hQi thftm xem xet bi~n phlip 

rna Vi~t Nam khi€u ki~n. b6i. n~u mQt ben 

kh6ng hoan thanh ganh nang bkg chimg, 

(16). United States- Anti-dumping Measures on Certain 
Shrimp from VietNam, tldd, WT/DS429/R, do;,m 7 .38. 
(17). United States -Anti-dumping Measures on Certain 
Shrimp from Viet Nam,tldd,. WT/DS4291R, do1,1n 7.39. 

NGHTEN CUU- TRAO Dlil 

Ban hQi thfun c6 quy~n dua ra k~t It$ c6 lqi 

cho ben cOn 1\rl. Tren tht,re tS, Ban hQi thfun 

da van dvng ruBu nay nhu mQt trong nhiing 

ciin cUd~ dua ra k8t lu~ c61Qi. cho Hoa Ky. 
- vB mau thuin tien quan d~n t~p tu~ ella 

Vi~t Nam: Ban hQi thfun da chi ra rkg, mQt 

~t, Vi~t Nam dua ra l~p lu~ theo d6 quy vB 
khOng I a mQt bi~n ph<ip "dm tJn tgi v&i y 
nghia iii m{Jt bi?n pluip c6 thi bj khidu Jd¢n 

kh6ng ph¥ thuQc viio vi~c tip d¥ng"; m~t 
kh<ic, Vi~t Nam 4i cho ring "ctic Ban h{Ji 
thdm tlii thurYng xuy€n ilua ra ctic quyit ilinh 
vJ bi?n phdp ilii ilu(fc sUa tldi lw(ic biii 
bO ". 08> S\f khOng th6ng nhfu: va miiu thu§.n 

trong vi~c chUng minh S\f t6n t?i cling nhu 
khfl nang ap dl,mg chung va v~ sau ella bi~n 
ph<ip bi khi~u ki~n ta mQt trong nhiing 

nguyen nhiin khi€n Vi~t N am khOng th3.nh 

cOng d6i v&i k.hi€u ki~n nay. 
- vB vi~c ap d\]llg bi~n phap v~ sau: 

thang 4/2012, Hoa Ky dii sira dbi phucmg 

phap tlnh bien d(> pha gia, theo d6 phucmg 

phap quy v~ kh6ng khong con dugc ap d\illg 
k~ tlr thb-i di~m d6.<'9> Tuy nhien, trong l~p 
lu~n ella rrllnh, Vi~t Nam v!n cho r~ng "as 

such zeroing" 18. mQ~ bi~n phlip th\fC S\f duqc 

<ip d\ffig chung va ve sau. Viec nay d!n d~n 
k€t lu~n bAt lqi ella Ban hQi th.im danb cho 

Vi~t Nam vi theo Ban hQi thfun, phuong 
ph<ip "quy v~ kh6ng" khOng cOn duqc ap 

dvng rna phfa Vi~t Nam l~i k.h6ng chi ra 
duqc rAng phuong ph<ip nay se c6 th~ duqc 
<ip d\ffig tr6- 1\rl trong tuang lai. {lO) ThAt b<;li & 

( 18). United States - Anti-dwnping Measures on Certain 

Shrimp from Viet Nam, tldd, WT/DS4291R, do1,1n 
7.46- 7.48. 
(l9). United States- Anti-dumping Measures on Certain 

Shrimp from VietNam, tldd,WT/DS4291R, do~ 7.49. 
(20). United States - Anti-dumping Measures on Certain 

7 



T~P CHi LU.i,T HQC S6 2/2018 

day duimg nhu cho tluty S\1 ph<ii k~t hc;rp 

gifra dQi ngti chiu tr<ich nhi~m tham gia gilri 

quy€t tranh chdp ella BQ c6ng thuong v6i co 

quan thuang v1,1 ella Vi~t Nam t{li Hoa KY 
trong vi~c thu th~p thOng tin, bing chUng 
chua thvc SI,I t6t. Do d6, day se Hl vfu! dS rna 

Vi~t Nam dn luu 9 trong thOi gian t&i. 
Nhu v~y. v~ ~t brmg chfrng, VietNam 

da kh6ng th3nh c6ng trong vi~c hoAn thanb 

g<inh n~g bing chUng va cung d.p dAy dU 

ciic bing cht'mg cho Ban hQi thfun d~ bao v~ 
cho quan di€m ella minh. DiSu nay cho thky 

Vi~t Nam cOn nhi~u vdn d~ phai hoan thi~n 
va ciing se gillp Vi~t Nam rUt ra dugc nhiing 
bai hQc b6 ich d~ c6 th~ tham gia tich qrc 
vao qua trlnh giai quyet cac tranh chAp c6 

lien quan d~n Vi¢t Nam t;ri WTO. 

2. Vi~t Nam tham gia v6i tlr c3ch Iii 
ben thli'ba 

Vi~t Nam da tham gia vao de giai do~ 

khfic nhau ella mQt s6 tranh cluip v&i tu c3.ch 
ben thU ba. C\1 th€: 

a giai ilogn tham v&n, trong t6ng s6 28 
Vl). tranh ch~p rna Vi~t Nam lit ben thU ba,(2

l) 

chi c6 02 V\1 Vi~t Nam d~ trlnh yeu du tham 

gia v6i tu c<lch ben thU ba tir giai do~ tham 

vAn. D6 lit cac Y\1 "Hoa KY - cac bi~n ph<lp 
va phuong thirc so sanb gi8',(22

) va "IJen minh 

chfiu Au - cac bi~n phap v~ phuang thUc so 
sanb gili".""Ngay 21112/2016, yeu du tham 

Shrimp from VietNam, tJdd, Wf/DS429/R, do1p1 7 .54. 
(21). Xem danh slich ccic V\1 tranh chAp mil Vi~t Nam 
tham gia v&i hr clich ben thlr ba ~i dja chi: 
https://www.wto.org/english/tratop_eldispu_eldispu_ 
by_country_e.htm, truy c~p ngily 2811212017. 
(22). United·States · Measures Related to Price 
Comparison Methodologies, Request to JOin 
consultations, Communication from Viet Nam, 21 
December2016, Wf/DS51512. 
(23). European Union - Measures Related to Price 
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gia vao tham v§n ella Vi~t Nam trong hai Y\1 

tranh ch~p neu tren da dugc gUi t6i DSB vii 

thanh vien hi khi€u ki~n (Hoa KY va Lien 

minh chau Au). Trong yeu du tham gia vito 

tham vAn, Vi~t Nam chi khfulg djnh mlnh c6 
lgi fch thuang rnf,li d<ing k~ (substantial 

commercial interest) theo Diau 4.11 DSU rna 

kh6ng dua ra bAt ki thOng tin hay bfu!g 
chirng d~ chirng minh va lgi fch thuang ml;li 

d<ing kS d6. ca. hai yeu du tham gia vao 

tham vAn ella Vi~t Nam, sau d6, dSu bi tir 
ch&i. (24

) Dll Hoa KY hay Lien minh chfiu Au 

kh6ng n6i r5 lf do v1 sao h,li' tir cb&i yeu du 

ella Vi~t Narn song vi~c bj tir ch&i nay cling 
c6 th~ dugc lf giii b&i nguyen nhfin lit Vi~t 
Nam da kh6ng chi ra rnQt each r5 rang trong 

yeu d.u tharn gia vito tham vdn ella mlnh S\I 

t6n tf,li ella IQ"i feb thuang rn~ dang kS rna 
DiSu 4.11 DSU yeu d.u. DiSu nay kha phll 

hqp v&i thvc ti~n giai quy~t tranh ch:ip 4ti 
Wro vl vi~c kh6ng tufin thll cac diSu ki~n ella 

Diau 4.11 DSU da dfut d€n han mQt mia yeu 
d.u tham gia vao tham vein ella eac thanh vien 
WTO da bi tir ch6i trong bon 20 nfun qua. (25

l 

a giai do{ln hQi thdm, ca.c di~u ki~n rna 

Di~u 10.2 DSU dua ra d6i v6i vi~c tham gia 

v6i tu each ben thir ba vao giai dotpl nay lit 
kha dS ctang khi yeu cAu tharn gia v6i tu each 

ben thU ba dugc ch~p nh~ rnQt each "tv 
dQng" vi kh6ng phai tnli qua bdt ki giai do~n 

Comparison Methodologies, 
consultations, Communication 
December 2016, WT/DS51612. 

Request • to join 
from Viet Nam, 21 

(24). United·States - Measures Related to Price 
Comparison Methodologies, Acceptance by the 
United States of the requests to join consultation, 
WTIDS515/9. 
(25). Xem thfm; Ngoc Ha Nguyen, L'intervention des 
tierces parties dans le reglement des diffirends ii 
l'OMC, L'Harmattan, Paris, 2016, tr. 108- 110. 
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danb gill, xem x6t nao.(261 Do d6, day H1. giai 
do'illl rna Vi~t Nam tham gia nhi~u nhdt v6i 
tu each ben thU ba. c\1 thS, ru nam 2007 d~n 
nay, Vi~t Nam da 23 IAn tham gia v6i tu 
each I a ben thU ba vao giai do<:m hQi thAm. <271 

Di€u nay cho thciy Vi~t Nam da th~ hl~n 
S\I tfch Cl,IC nhfit djnh trong viec tham gia VilO 

giai doi,Ul Ban hQi thfun ella cac Vl,l tranh chAp. 
Trong giai do;.m nay, Vi~t Nam da Ia bCn thU 

ba trong qua trinb giili quyi!t tranh chAp (?i 20 

Ban hQi tluhn, chi€m 87% ccic Ban hQi thfun 
rna viet N am Ia ben th(r ba. v 6i C<k lqi feb v€ 

~t th6ng tin va dao ~0 nhfin h,rc, (lS) viec 

tham gia vao giai do;.m hQi thfun v6i tu each 
ben thlr ba duqc coi Ia S\f chuAn hi cAn thi~t 
cho qua trinb Vi~t Nam trcr thanh nguyen dan 

trong ba Vl,l tranh chAp phful tich 6 trCn. 
0 giai do{ln phUc thdm, tinh dSn hSt th<ing 

1212017, Vi~t Nam dii 07Ik tham gia vcri hr 

d.ch ben thU ba vao giai dO{Ul phU.c thfun. <291 

C6 thB thciy, so v6i vi~ tr6 thanb ben thU 

ba trong giai do<.m Ban hQi thfun, VietNam ft 
khi Ia Mn thU ba trong giai doi;Ul phllc th.im. 

Cv th~: nfun 2008, Vi~t Nam Ia ben thir ba 

trong giai doi;Ul phllc thfun ella 02 V\1 tranh 

chAp; sau d6 ba nilln, Vi~t Nam m6i Ia ben 

(26). Ngoc Ha Nguyen, sdd, tr. 70- 83. 
(27). Tac gift t6ng ht;JP tir cac bAo clio ella Ban h{ii 
th!m trong de V\1 tranh chAp neu tren tf,l.i dja chi: 
https://www.wto.org/english/tratop_e/dispu_e/dispu_s 
tatus_e.htm, truy c~p ng3y 28112/2017. 
(28).Xem them: Fernando PiCrola, ''Third-party 
Participation in WTO Dispute Settlement Proceedings 
for Training Purposes", Global Trade and Customs 
Journal, 2007, vol. I O,no. 2, tr. 367 - 368. 
(29). Tac gia t6ng hgp tU Bao do thm'mg nien ella Co 
quan phUc th!m (Appellate Body Annual Report) d.c 
nil.m tir 2008 dc!n nay ~i dja chi: https://www.wto. 
orglenglish/tratop_e/dispu_e/ab_an_rep_e.htm, truy 
c*p ng3y 28112/2017. 

NGHIEN CUV- TRAO DOl 

thU ba trong giai doi;Ul ph6c thfun ella 01 Y\1 

tranh cM.p khac. Tir nfun 2015 d~n nay, Vi~t 
Nam chua Iii ben thU ba trong bdt ld giai doi;Ul 

phuc th1n nao kMc. Giai dO\ffi phuc thfun 

dugc danb gia Ia c6 y nghia quan trQng t6i S\f 

phat tri~n ella eRe quy tic v~ giai quy~t tranh 

cM.p trong WTO vi eRe giai thich lu~t vii 

nb~ dinb, danb gia rna Ccr quan phllc thfun 

dua ra da dugc v~ d1,mg nhi~u vao qua trlnh 

giai quy~t tranh chAp cling nhu tr& t:hanh mQt 

trong nhfrng d\n cir d~ dam pharr sUa ddi 

DSU trong VOng Doha.0°) Do d6, vi~c tham 

gia kh6ng d~y dll vao giai doi;U! phUc thfun da 

lam h{U1 chi! nbilng d6ng g6p cila Vi~t Nam 

cho S\1' phat tri~n ella eRe quy tic c6lii!n quan. 

Banb gia chung v~ vi~c tham gia ella 

Vi~t Nam vi'io DSM v&i tu c<ich ben thU ba, 

c6 th~ rUt ra hai nh~n dinh chfnh nhu sau: 

ThU nluit, vi~c tham gia v6i tu each ben 

th(r ba ella Vi~t Nam 13. kh6ng thubng xuyen. 

d ca ba giai do~n ella qua trlnh giai quy~t 
tranh chiip (tham vAn, h(li thfun va phllc 

thdm), S\1' hi~n di~n ella Vi~t Nam v6i tu 
each ben th(r ba 13. kh6ng thuOng xuyen. 

Di~u nay dm;rc If giai b&i nguyen nhfut chll 

y~u 13 dQi ngii ph<ip If ph1,1 tr<ich v~ giai quy~t 
tranh chAp ~ WTO, nhAt li'i trong khu6n khA 

cua Phai doiin d(ri di~n thucrng tn,rc cua Vi~t 

Nam ben qulh Lien hQJ> quAe, Tb chirc 

thuung ~ th~ gi6i va ca.c tb chUc quAe t~ 
khac tl,li Geneva 13. khci m6ng.(30 DAng thOi., 

(30). ve v!n d! nily, xem them: Peter van den Bossche, 
"Chapter 7: The making of the 'World Trade Court': 
the origins and development of the Appellate Body of 
the World Trade Organization", in Refus Yerxa & 
Bruce Wilson, Key Issues in \i-TO Dispute Settlement: 
The First Ten Years, Cambridge University Press, 
New York, 2005, tr. 63- 79. 
(31). XC::m Quy~t djnh cUa ThU tu&ng Chfnh phil s6 
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ngudn ngfun sach eo h~p cfing khOng cho 
ph6p c<ic chuy~n gia ph<ip li v~ WTO trong 

nu&c sang trq gi6p va d<;ri di~n cho Vi~t Nam 

tham gia v6i tu each ben thi:c ba. 

TM hai, Vi~t Nam kh6ng phiti Ia m(\t ben 

thi:c ba tich qrc. 0 giai do;.m hQi thfun, Vi~t 
Nam m6i chi gfri van ki~n d~ trlnh ella ben 
thi:c ba cho bdn ban hQi thfun va mQt lin trlnh 

bay t<;1i cuQc hQp ella Ban hQi thfun daub cho 
cac ben th(r ba trong Y\1 tranh chiip "An £)(> -
Thu~ nMp khiiu bi\ sung (WT/DS360)"-'321 

Phfui l6n vi~c tham gia vilo giai do1;1n phllc 
tbfun v6i tu eAch ben thU ba ella Vi~t Nam 

dva tren quy dinh ella Quy tic sA 24.2°3
) va 

24.4.<34) ThU t\J.C lWn vi~c ella Ccr quan phllc 
thAn.. V6i ccr sO ph<ip li nay, Vi~t Nam 

khOng b~t buQc ph<li d~ trlnh van ki~n ten Cu 

5tn009/QD-Trg ng3.y 08/4!2.009 quy djnh chUc 
nling, nhiem vy, quytn h~ va ca c§u t6 chlrc ella 
Phai doiln d¢ dien thuCmg tnrc nu6'c CQng boa xa hQi 
chli nghia Viet Nam ben qmh Lien hgp qu&, T6 
chUc thu011g ~i th~ gi6i va cac T6 chile qu&: t18 kMc 
~i Gioneva. V~ dQi ngii clin bQ lAm vi~c cho Phai 
do3n, xem ~: https://vnmission-geneva.mofa.gov. 
vn/vi_ vn/embassy/EmbassyStaffs/Trang/default.aspx, 
truy c*p ng3y 28/1212017. 
(32). India -Additional and Extra-Additional Duties 
on Impons from the United States, Report of Panel, 9 
June 2008, WT/DS360/R. 
(33). Quy tic 24.2 quy djnh: "M()t ben thli' ba khOng 
d¢ trlnh van ki¢n viit si! thOng btio cho Ban thu kf 
b&ng van ban, trong cling thi'li h(m 21 ngdy, vi vi¢c 
mlnh c6 y dinh tham gia vao phi€n xet xU va, trong 
tru&ng hr;tp d6, c6 Y dfnh trinh bay t~i phi€n xet xli' dO 
hay khOng". 
(34). Quy tic 24.4 quy djnh: "Bdt ki ben thU ba ndo 
khtmg d~ trlnh vOn kifn vih theo do~n 1, khOng thOng 
bdo cho Ban thu kf thea ilo(IIJ 2, c6 thti thOng bM cho 
Ban thu k{ vJ vi~c c6 Y dfnh tham gia viio phien xet xU 
va c6 thi yeu cdu cho phep trinh bay t~i phii!n xet xU. 
Cdc thOng bdo va y€u c&u n6i tren phili ilur;JC gUi cho 
Ban thu k{ b&ng van bOn s6m nhdt c6 thi". 
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quan phUc thfun. Dbng th(ri vi~c th~ hi~n y 
ki~n ella minh trong phien hQp ella Co quan 

phllc thAm Ia khOng bitt buQc theo Quy tic 

24.2 ho4J.c ph\1 thuQc vao vi~c Co quan phU.c 

thAm c6 cho phep theo Quy tiic 24.4 hay 

khong. N6i each khac, khi h,ra chQn Ia ben 

thU ba trong giai do:;m phllc thfun tren co s6 

Quy lAc 24.2 va 24.4 Vi~t Nam chU y~u 1a 

mQt "quan s:it vien hi dQng". Vi~c Vi~t Nam 

h,ra ChQn liJ. ben thir ba trong giai do~ nay 

khOng ph& Ht dS gillp Vi~t Nam c6 th~ th~ 
hi~n quan di~m hay ti~ng n6i ella mlnh dbi 

v6i c:ic vAn d~ duqc gilii quy~t t<;ti Co quan 

phUc thfun. V6i tu c:ich "quan s:it vien", 

duOng nhu di~u mil Vi~t Nam hu6ng d~n la 

quan sit va hQe hOi sv v~ hAnh ella qua 

trlnh phlle thfun, nhAt Ia d~ phve Y\1 cho vi~c 
Vi~t Nam kh<ing e3.o b3.o e3.o ella Ban hQi 

thftm len Co quaD ph6e thfun trong Vl). tranh 

chiip WT/DS429 va9 n~m 2014. 

3, Cac hlnh thli'c tham gia khl\c ciia 

Vi~tNam 

3.1. Vi~t Nam tham gia vao cdc phi€n 
hQpcuaDSB 

K~ tit khi chinh thUc tr& th~mh thimh vi en 

cila WTO d~n thang 12/2017, Vi~t Nam da 

tham d\f mQt d.ch kh<i dAy dU vao eae phien 

hQp ella DSB va da th~ hi~n Sl,l tfeh C\IC nhAt 

dinh khi da trlnh bay quan di~m ella minh 

trong 89/169 (vm ti 1~ 52,7%) cac phien hQp 
kh3.e nhau ella DSB.<JS) Trong nhiing nam 

gAn day, dmg v<'ri vi~c d~ trlnh 03 V\1 tranh 

eh<ip va tham gia nhi~u han v6i tu c3.ch ben 

(35). T<ic gift tfing hQ'p tir dja chi: https://docs. wto. 
orgldol2feJPages/FE~Search/FE_S_S006.aspx'?Query 

=(@Symbol=%20wt/dsb/m/*%20)&Language=ENG 
USH&Context=FomerScriptedSearch&languageillC 

hanged=true#, truy c*p ngay 28/12/2017. 
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thU ba vao cac Vl,l tranh chAp, ti 1~ th~ hi~n y 
ki6n ella Vi~t Nam c6 xu hu6ng tiing len, 
nhAt Itt vao niim 2014 (86,7%). Di~u nay da 
giU.p cho Vi~t Nam hi~n di~n tuong dbi d~y 
dU trong cac phH~n hQp ella DSB, tir d6 c6 

th~ kjp th&i nfun b~t t1nh hinh gifti quy~t 
tr~ ch~p. di~n bi€n ella qua trinh giiri quy6t 
timg tranh chAp C\1 th<l. Day Ia di~u c6 y 
nghia quan trQng d€ Vi~t Nam c6 th€ dua ra 

nhfrng quy8t djnh phil hgp. 

Tii nhfrng y ki<ln rna Vi¢t Nam trlnh bay 

trong c<ic phi6n hQp, c6 th€ nit ra mQt sb 

nh~ x6t sau day: 

ThU nhdt, Vi~t Nam str d1,mg sv tham gia 

nity chit y6u d€ thOng b<io cho DSB vA d.c 
thanh vien kh<ic vA tinh hinh cAc vv. tranh 
chAp mit Vi~t Nam Hl nguyen don. 

Trong t6ng s6 89 phien hQp ella DSB rna 
Vi~t Nam da th€ hi~n quan di€m, phArr l6n 
vi~c th€ hi~n quan di€m nAy d~u nhfun ID1,1c 

dich thOng b<io d6n DSB va die th3.nh vien 

kh<ic ella WTO v€ vi~c thl,l'c hi~n d.c khuy€n 

nghi rna Hoa K)' phai thve thi trong ecie hcio 

do da dugc DSB thOng qua U hai V1,1 tranh 

chip WT/DS404 va WT/DS429. Day la di~u 
h~t sUe e6 y nghia dbi v6i Vi~t Narn n6i ri6ng 

va dbi v6i cac thanh vien WTO kh<k, b6:i khi 
nilm rO tlnh hinh thvc thi e<k khuy~n nghi d6, 

Vi~t Narn hay cae thanh vien WTO khac c6 
th~ se e6 dUQ'C nhfrng S\f- ebufut bj va hanh 

dQng phll hqp da bllo v~ quan diam va lQi ieh 

thuong m~ ella mlnh. f:;6 th6 thdy rO di6u 

nay thOng qua pbat biau ella Vi~t Narn trong 

phien h0p ngay 25/01/2016 cila DSB lien 

quan d~n vi~e thvc thi tir phia Hoa K:Y e<k 

khuy~n nghi duqc dua ra trong V\1 tranh chdp 

"Hoa Ky - Tom II (Vi~t Nam)": "Vi¢t Nam 

mucin thi hi~ sv quan nggi cUa minh lien 

NGHii!N CciV- TRAO DOl 

quan din vi~c th1:1c thi trong Vfl tranh cluip 

nely. Chin tluing dii trOi qua ki tit khi DSB 

thOng qua cdc bdo cdo cUa vtt tranh cluip vel 

Vi~t Nam chua nhfjn ilu(/c bJt ki thOng tin 

hay bdng chUng nelo chi ra rdng Hoa KY dii 

thl!c thi mOt bi?n phdp nelo d6 di thi helnh 

cdc bdo cdo neu tren. ( ... ) Vi?t Nam quan ilggi 

rdng Hoa KY se khOng thi tudn thU thOi fu;ln 

lien quan din khoimg thiri gian h(lp U. Di€u 

nely s€ ddn din nhiing thU 4Jc vel tip ll!C mUi 
i!&i vbi h? tluing giiii quyit tranh cluip ". (J6

) 

C6 tha n6i dfiy cii.ng Ia mQt each d~ Vi~t 
Nam gay ap Ivc len phia Hoa K)', tir d6 giUp 

cho hai ben da df,lt duqc thoA thu~ chung v€ 

giiri quy€t cttrt ctiSm tranh chAp nay vao ngay 

18n120 16'37) 

ThU hai. day la kenh thong b<io cho DSB 

v€ y djnh cUa Vi~t Narn tharn gia giai dof,lll 

Ban hQi thAm ella mQt sb vv tranh chAp v6i 

tu celeb Ia ben thir ba. 

Theo Di~u 10.2 DSU va thvc ti~n ~ 
DSB, mQt thanh vien c6 th~ thOng bao Y dinh 

tham gia v6i tu celeb ben thU ba vao giai 

dof.lll Ban hQi thfun t?i cuQc hQp ella DSB rna 

U d6 yeu du thanh l~p Ban hQi thfun duqc 
thOng qua. DO .d6, dbi v6i phfin l&n ·de V\1 

tranh chtip rna Vi~t Nam Ia ben thU ba trong 

giai dof.lll nay, Vi~t Nam deu thOng bcio cho 

DSB tlli cu(\c hop rna iJ d6 yeu cAu thanh l~p 
Ban hQi thfun dugc thOng qua. each thOng 

bcio tn,rc tiep nay c6 th~ gay kh6 khlin cho 

Vi~t Nam vi quy~t djnh tharn gia v&i tu C<ich 

(36). Organe de reglement des differend, Compte rendu 
de Ia reunion tenue au Centre William Rappard le 25 
janvier 2016, WT/DSB/M/373, do~ 5.2. 
(37). United-States- Anti-dwnping Measures on Certain 
Shrimp from Vietnam, Notification of a mutually 
agreed solution, 22 July 2016, WT/08429/6. 
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ben th(r ba thuOng duqc ca quan trong nu&c 

dua ra chU khOng phai Iii vdn d~ thuQc th~m 
quy.Sn ella d(ll di~n Ph;ii doan thuOng trl,lc 

ella Vi~t Nam ~i WTO. Di.Su niiy cfing giai 

thich li do vl sao Vi~t Nam da bO 10 co hQi 

d€ duqc tham gia s3.u r(mg han VAO CO' ch~ 
nAy v&i tu d.ch IA ben thU ba. 

ThU ba, day l!t kenh ngo;ti giao va chinh 

tri cte th~ hi~n S\f ling hQ d6i v&:i mQt s& v1,1 
tranh chip. 

C6 th~ thdy r6 di~u nay khi Vi~t Nam 
lien t\J.C Ung hQ Cuba trong vi~c thvc thi cac 
khuy~n nghi dugc Ban hQi thlim, Co quan 
phllc thfun dua ra trong Vl,l tranh chdp "Hoa 
K )· - f)i~u 211 Lu~t c~p tin dl,lilg"<JS) rna 

CQng ct6ng chau Au da y6u cAu DSB gi<ii 
quySt. Mij.c dil day khOng ph<ii 13. vv tranh 

chAp rna Cuba lit mQt b6n tranh chip song 

vi~c :lp d\lng Di~u 211 Lu~t cAp tin d\lflg 
nam 1998 cua Hoa Ky l;ti imh huimg lim d~n 
viOc dang ki va bao hQ cac nhan hi~u ella 
Cuba~ Hoa Ky,<39

) trong d6 c6 nhan hi~u 
ruqu rum n6i ti~ng "Habana C1ub".<40J Co 

quan phllc thfun cilng nhu Ban hQi thfun dii 

kMng djnh, f>i~u 211 trai v&i c<k nghia V\1 

ella Hoa KY v~ d6i xU t6i hu~ qu6c va d6i xU 
qubc gia tren co sO c3.c quy dinh ella Hi~p 
djnh TRIPs va COng u&c Paris v~ biio hQ 

quy~n sO hUu c6ng nghi~p. Do d6, vi~c Hoa 

(38). United-States- Section 211 Omnibus Appropriations 
Actof1998, WTIDS176. 
(39). Di~u lu~t nAy da dm vi¢<: dang ki vA tai dAng kf 

bfto hQ m()t nhiin hAng holi ho~c ten thuong m;,ti khi 
de dOi tm;mg nay da hi chll s6- hllu, ngucJi d1i. bj tjch 
thu till san theo l~t ella Cuba, b6 roi. 
(40).Xem them: Ronald R. Dinan, "An Analysis of 
the United States - Cuba "Havana Club" Rum Case 
Before the World Trade Organization", Fordham 

International Law Journal, 2002, vol. 26, no. 2. tr. 
337- 376. 
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KY th1Jc thi khuy~n nghi rna Ban hQi thfun, 
Co quan phtic thfun dua ra se c6 y nghia d6i 

v&i Cuba khi vi~c sUa d6i ho~c bai b6 Di~u 
211 se gillp cho cac nhan hi~u va ten thuang 

m~ ella h3.ng hoci, doanh nghi~p Cuba ti~p 
t~c duqc bito hi) t;ti Hoa Ky. 

Tuy nhien, sau khi d.c bcio ccio duqc 

thong qua, Hoa Ky khong c6 biit ki d(lng thai 

nao d6 tuan thll v&i khuy~n nghi rna DSB da 

thOng qua. Do d6, trong c:ic phien hQp ella 

DSB rna a d6 Hoa KY thOng b<io v~ tinh hinh 

thvc thi khuySn nghi ella mlnh, Cuba thu<'mg 

la thanh vien dua ra kh~ng djnh v~ vi~c Hoa 

KY chua thvc thi khuy6n nghi va th~ hi~n 
nguy~n VQng la Hoa KY se bai b6 Di~u 211 
neu tren. (4 !) Sau m6i IAn Cuba th6 hi~n quan 

di6m ella mlnh, d;.ri di~n Vi~t Nam c6 mi)t ~i 
phien hQp dSu th~ hi~n r5 S\1" llng hQ d6i v&i. 

Cuba bAng vi~c phat bi6u va nM.n m~h dSn 
nghia V\1 ella Hoa KY phlri thvc thi cac 

khuySn nghi dugc dua ra trong cac bao cao 
ella Ban hQi thdm, Co quan phllc thdm.<42

l 

Nhu v~y, c6 th6 thAy vi~c Vi~t Nam th6 
hi~n y kiSn, quan di6m ella minh trong cac 

phien hQp ella DSB ciing kh<i gi&i h{ln. 

Ngo;.ri trir c3.c tru<'mg hqp neu tren, d;.ri di~n 
ella Vi~t Nam t?i WTO rftt it khi th~ hien 

quan di6m hay trao d6i v~ cac Vl) tranh chAp 

kh3.c hay cac vfut d~ c6 lien quan d€n ho~t 
dQng ella co cbS giiii quySt tranh chAp ella 
WT0.<43J Day cling se H't vftn d~ rna Vi~t 

(41). Vf d1,1 xem: Organe de reg!ement des differends, 
Compte rendu de Ia reunion tenue au Centre William 
Rappard le 22 mai 2007, WT/DSB/M/232, dot~n 6. 
(42). Organe de reglement des differends, Compte 

rendu de Ia riunion tenue au Centre William Rappard 
le 22 mai 2007, WT/DSB/M/232, do;;tn 11. 
(43). Vf d1,1: Trong tAn st'ra d6i cae thU t1,1e lam vi~e 
cU:a Ca quan phlle thftm n!im 2010. d;,ti di~n ella Vi~t 
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Nam cdn phai luu y d~ cru thi~n S\f tham gia 
ella minh viio d.c phH~n hQp ella DSB. 

3.2. ViCt Nam tham gia vao qua trinh 
dilm phdn v€ sUa dJi DS U 

K€ tir khi Vi~t Nam gia nh~p WTO, da 
c6 nhi~u phien hQp d{ic biet ella DSB v~ dam 
ph<in sira dbi, hi> sung DSU. Tuy nhiCn, vi~c 
tham gia ella Vi~t Nam vao qua trlnh diim 
phan DSU trong khu6n kh6 Vong Doha la 
kh<i h<.m ch~. Sv h~n cbS nay duqc th~ hi~n a 
hai diSm ca ban du6i day. 

Thlc nhdt, Vi~t Nam kh6ng d~ trinh bit 
ld d~ xuftt nao v~ sUa dbi, b6 sung DSU 

K€ tir khi cac dam ph<in v~ sira d6i, b6 
sung DSU trong khuOn kh6 VOng Doha 

duqc b~t ddu, c6 55 van ki~n do d.c th3.nh 
viCn ho~c nh6m thtmh vit!n WTO d~ trlnh 
ICn DSB chUa d\ffig nhfrng d€ nghi v~ sUa 

d6i, b6 sung dimh cho DSU.<44> U mQt thimh 

vien m&i gia nh~p va iJ vao giai do<.m liiu 
nhu cac y ki~n d6ng g6p cho DSU dii dugc 

c<k thanh vien dua ra d€ thito lu~ trong G6i 
van ki~n thang 07/2008,(45

) do d6, Vi~t Nam 

Nam khOng c6 bAt kl y kil!n d6ng g6p hay phat bi~u 
nao lien quan dtin cac vAn d~ dugc slra d6i. Xem: 
Organe de reglement des differends, Compte rendu de 
la dun ion tenue au Centre William Rap pard le ] 8 
mai 2010, WT/DSB!M/283, tr. 17-55. 
(44). cac tai li~u nay d€u dugc d<inh sb v{ri kf hi~u 
TNIDS!WI* va c6 th~ tra cUu ti(Li: https://docs.wto. 
org/dol2fe/Pages!FE_Search!FE_S_S001.aspx, lruy 
c~p ngay 28/12/2017. 
(45). VAn ki~n cubi cimg c6 chUa dJ,tng c<ic de nghj ve 
sUa ddi, b6 sung DSU dugc dua ra IAn cubi cllng do 
nh6m c<ic th3.nh vien ch§u Phi de xuAt ngay 
05/3/2008. Xem: Organe de regtement des diff6rends 
- Session extraordinaire, Texte des propositions du 
groupe africain pour les nigociations sur le 
Mimorandum d'accord sur le rCglement des 
diffirends, Communication de Ia COte d'Ivoire, le 5 
mars 2008, TN/DS/W/92. 
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khOng c6 nhi~u co hQi d~ tam vi~c nay. 

ThU hai, Vi~t Nam chua bao giO th~ hi~n 
quan di~m ella nllnh trong cac phi~n hQp d~c 
bi~t ella DSB v~ sUa d&i DSU 

B~n qulh vi~e khOng d~ trinh bdt ld d~ 
nghj nao v~ slra d6i, b6 sung eae quy tic va 
thU tl,le trong DSU, Vi~t Nam cling chua bao 
giO e6 nhiing Y ki~n th3.o lu~ trong de 
phi~n hQp d~e bi~t ella DSB v~ nQi dung 
n3.y.(46l Day 13. di~u kha dang ti~e khi Vi~t 
Nam khOng tham gia mQt dch tfch eve vao 

qua trinh xfiy dvng cac quy t~c ella DSU. 

4. MQt sA kiin nghj 
cac phful tfch a tr~n cho thdy,v~ co ban 

Vi~t Nam klui tieh eve tham gia v3.o DSM. 

Tuy nhi~n. vi~c tham gia d6 cling th~ hi~n 
Vi~t Nam cOn g~p nhi~u kh6 khan, tac dQng 
d€n hi~u qua ella qua trinh tham gia d6. VI 
v~y, d~ vi~c tham gia vao DSM mang l~i 
nhiSu lt;ri ieh hem niia cho Vi~t Nam, tae gia 
d~ xudt mQt s6 ki€n nghj sau dfiy: 

Thtl nhdt, ti€p tl,lc tiing euCmg sv tham 
gia ella Vi~t Nam vao DSM 

Vi~t Nam dn d~c bi~t tfulg cuCmg tham 
gia vao DSM v&i tu each b~n thlr ba. MQt s6 
nghien ctru<47l da chi ra rfuJg, tham gia v&i tu 

(46). Tfnh d€n tMng 1212017, da c6 40 phien h9p d~c 
bi~t ctia DSB datlh cho thao lu~ sUa d6i, b6 sung c<ic 
quy ti\c ctia DSU. Phien h9p d~c bi~t IAn gAn dfiy nh§t 
Ja: Session extraordinaire de I'Organe de ri:glement 
des difftrends - quarantii:me session extraordinaire, 
Compte rendu de la reunion tenue au Centre William 
Rappard le 4 mai 2016, TN/DS/M/37. 
(47). Faisal A S A Albashar & A F M 
Maniruzzaman, "Reforming the WTO Dispute 
Settlement System: A Rethink of the Third Party 
Right of Access to Panel and Appeal Processes from 
Developping Countries' Perspectives", The Journal of 
World Investment & Trade, 2011, no. 3, tr. 311- 373; 
Joseph A. Conti, "Learning to Dispute: Repeat 
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deb ben thU ba da duqc mQt s6 thiinh vien 

WTO, d~c bi~t Ia cac thimh vien dang phat 

tri~n sir dl,Ulg nhu mQt cOng C\1 d~ ti1ng 

cuOng S\I hi~n di~n ella minh trong co cha vii 
d€ d~lO ~o dQi ngii nhiin h,rc.<48l Ngoai ra, 
Vi~t Nam cii.ng dn tham gia tfch qrc han· 

vao cac phien hQp ella DSB, bao gAm ca. c<ic 
phien hQp <$c bi~t v~ sUa d6i, b6 sung DSU. 

Day se Ia each thirc mil Vi~t Nam c6 th~ 
dOng g6p vao qua trlnh xay d\ffig cac quy tAc 
va lu~t choi m&i. ella WTO. 

ThU hai, tang cuOng di'io ~o dQi ngfi 

nhdn 1\l'c phl).c V\1 cho qua trinh tham gia giii 
quy~t tranh chAp thuang m1;1i quAe t~. 

Nhilng h~ ch~ lien quan d~n vi~c tham 
gia ella Vi~t Nam viio DSM thOi gian qua 
xuftt phat tlr mQt trong nhiing nguyen nhful 

quan trQng IA dQi ngii nhful 1\IC ella Vi~t Nam 

v~ giai quy~ tranh chAp thuang m~ quAe t~ 
cOn thi~u.<49l Do d6, vi~c tang cuCmg diio 4J.o 
va nang cao ch~t luqng dQi ngii nhfin Ivc Iii 

vfut d~ cAp thi~t d6i v6i Vi~t Nam. Ddu nam 

2017, DS an 123 vS ph<it tri~n dQi ngii lu~t su 

phvc V\1 h(ii nh~p kinh tii quiic tii tir nam 2010 

d~n nfun 2020 da b~t ddu duqc tri~n khai. DU 
1a kh3. ch~ trS so v6i d\f ki~n(SO) song hi 

Participation, Expertise, and Reputation at the World 
Trade Organization", Law & Social Inquiry, 2010, 
vol. 35, no. 3, tr. 625 - 662. 
(48). Nguy~n NgQC HA, "Trung Qu6c tham gia v&i tu 
each ben thfr ba vao ca cbS giai quySt tranh chAp ella 
Til chlrc thuang m;,U th6 gi&i vii kinh nghi~m cho Vi~t 
Nam", Tf,lp chi nha nur7c va phap lu(it, s6 11 (343), 
2016, lr. 69- 76. 
(49). Le Toan, "Vietnam's Experience in Development 
International Trade Lawyers Following Five Years of 
Word Trade Oiganization Accession", Journal of 
World Trade, 2013, vol. 47, no. 3, tr. 675- 706. 
(50). H6ng Thuy, "Dao ~o lu~t su "vuon tAm" qu6c 
t€: Til~n di) tricSn khai chua duqc nhu mong l1Qi", 
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VQng D.6 an se c6 th~ dap Ung phfut nao nhu 

d.u nhful ll,I'C trong linh Vl)'C nay cU.a Vi~t Nam. 

ThU ba, thi~t l~p ca ch~ ph6i hQ"P gifra 

cac chU th~ c6 lien quan. 

DU da c6 nhiSu S\1 chucin hi vS m~t th€ 

ch~ nhung d~n nay, Vi~t Nam v~n chua c6 

mQt ca ch~ chfnh thlic, 6n djnh, C\1 tbS cho 

vi~c ghli quySt tranh chAp t{li WTO n6i 

chung va giai quy~t tranh chAp thuang ~ 
qu6c t~ n6i rieng. Do d6, Vi~t Nam c6 th€ 

thi~t l~p ca cbS tuang tg nhu Quy ch~ ph6i 

hQp trong giai quy~t tranh chAp d.iu tu qu6c 
t~(SI) nhb xac di$ Cl) th~ vai trO cU.a ca 

quan dAu m6i, cac ca quan phbi hQp cling 

nhu vai trO cUa cac chU th~ tu trong qua trlnh 

giai quySt cac tranh chAp phtrc t~;~.p nay.t. 
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