TRACH NHIEM CUA CAC NHA CUNG CAP DICH VU
INTERNET TRONG THUC THI QUYEN TAC GIA
TREN MOI TRUONG MANG TRUC TUYEN
VA PE XUAT CHO VIET NAM

Nguyén Thi Lém Nghi'

Tém tit: Bai vrel phdn tich vai tré ciia cde nha cung cdp dich vy internet trong linh
viee thuc thi quyén tdc gia trén moi truong internel & Viét Nam va 16ng quan vé ba
phuong thuc dp dyng trach nhiém doi véi cde nha cung cdp dich vu internet phé bién.
Dong thoi, bai viét dé xudt mot phuong thirc cho cdc nha cung cdp dich vu internet &
Viét Nam va dinh hucdng chinh sach cua Viét Nam trong béi canh hién nay.

Abstract: This paper analyses the role of internet service providers (ISP) in
copyright enforcement in online environment in Vietnam and introduces three main
kinds of ISP responsibility. It also proposes another kind of ISP responsibility and

related policy in Vietnam.

Trong thoi dai internet phat trién
nhanh va manh nhu hién nay, véi
su phd bién cOng nghé chia sé file ddng
ding (pcer to peer — P2P), cac hanh vi xam
pham quyen tac gia no ro khién chd tac
quyén gap nhiéu kho khan trong viéc bao vé
hiéu qua quyén lgi chinh déng ciia minh.
Céc nha cung cip dich vu internet, vbn ¢d vi
tri d3c biét, n6i 1én nhu 13 mot dbi twong
can hudng dén cua céc nha 1am ludt dé bién
ho thanh chu thé cé trach nhiém thuc thi
quyén tac gia trén internet.

1. Vai trd ciia cac nha cung cip dich
vu intérnet trong hé thong phap lujt vé
thue thi quyén tic gi tai Viét Nam

1.1. Khdi niém “nha cung cip dich vy
internet” ,

Ludt So hitu tri tué nam 2005 (sira ddi,
b6 sung niam 2009) khdng quy dinh cy thé
vai trd cia cic nhha cung cip dich vy

" ThS., Pai hec Kinh t - Lujt, Dai hoc Qudc gia Tp,
Hé Chi Minh.
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internet {internet service provider — sau day
gol tat 1a ISP) nhu la mot thye the thuc thi
quyén tac gia trong m01 trudmg sd, vi vay,
khéng co khai niém vé ISP trong vin ban
nay. Thay vao d6, khai niém ISP dugc quy
dinh trong Nghl dinh sb 72/2013/ND-CP vé
quan ly, cung cap, sir dung dich vy internet
va théng tin trén mang (Nghi dinh 72).

Tuy nhién, can hru v 1a ¢d sy khéc nhau
dang k& v& ngi ham cua khat niém ISP theo
Nghildinh 72 cha Viét Nam véi quy dinh
chia cdc qudc gia khéc trén thé gidi. Cu thé,
trong Nghi dinh 72, ISP dwgc dinh nghia la
nhimg doanh nghi¢p vién théng cung cép
dich vu truy nhap internet va dich vy két ndi
internet (khodn 4 Bidu 3). Theo d6, dich vu
truy nhép intermet 13 dich vu cung cip cho
nguot st dung internet kha nang truy nhép
dén internet, con dich vu két ndi internet 1a
dich vu két ndi doanh nghiép cung cap dich
vy truy nhip internet, doanh nghiép cung
cip dich vu img dung vin théng véi nhau
dé chuyén tai hru lwong internet (khodn 2
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Diéu 3). Khac voi Viét Nam, & nhiéu quéc
gia khac trén thé gidi, ISP dugce dinh nghia
voi tu cach 13 mot chu thé chiu sy didu
chinh ciia Ludt Ban quyén c6 ndi ham réng
hon. Theo d6, Luit Ban quyén cua cac quéc
gia nhu My, Uc hay Lién minh chiu Au quy
dinh ISP bao gom ca hai loai: Cac nha cung
cép dich vu truy nhap va két ndi internet
cling cac nha cung cip dich vu liu trir thong
tin va céng cu dinh vi théng tin. Vi du, Uc
quy dinh cac ISP' ¢6 4 loai hoat dong chiu
sy diéu chinh clia Luit Ban quyén 1968
(The Copyright Act 1968 (Cth) bao gom
cung cap dich vu truyén din, dinh tuyén,
hru trfr trung gian hodc tam théi, luu trir ban
sao cic dbi tuong ban quyén mét cach tu
ddng (caching) hodc theo y8u ciu cia ngudi
dung, va cudi cling 13 chuyén ngudi dung
dén dia chi tryc tuyén bing cong cu dinh vi
thong tin®.

Nhimg quy dinh tuong tu ciing c6 thé
tim thay trong Dao luat Thién nién ky s6
cua Hoa Ky (Digital Millennium Copyright
Act — DMCA) tai Diéu 512°.

Ngodi ra, khai niém vé ISP dugc ghi
nhin trong Hiép dinh Déi tic xuyén Thai
Binh Duong (TPP)* ciing ¢é ndi ham rong

' Luat Ban quyén ctia Uc khang sir dung khdi ni¢m
ISP mi thay vac d6 1a khai niém “cic nha cung cip
dich vu van chuyén” (carriage service provider),

2 Pidu 116AC, 116AD, 116AE va 116AF, Ludt Ban
quyén 1968 cia Uk, tai: http://www.austhii.edu.au/
cgi-bin/viewdb/au/legis/cth/consol_act/cal 968133/,
truy cdp ngiy 23/9/2017.

3 Luat Quyén tac gla cua Hoa Ky {(con got 14 Bac
luat thién nién ky s6 - DMCA), tai: hitps://www.
copytight.gov/title1 7/, truy cép ngay 23/9/2017.

* Toan vin cia TPP tai http://wtocenter.vn /pp/full-
text-and-summaries-tpp, truy cip ngdy 23/9/2017.
Tai cudc hop vdo thang 11/2017 tai Ba Ning - Viét
Nam, Hiép dinh ndy dd dwgc cdc nudc thanh vién
tham gia thong nhat ¢bi tén thanh Hiép dinh Dbi tac
toan dign vd tién bd xuyén Thai Binh Duong -

nhu viy. Cu thé, Diéu 18.8 quy dinh ISP
bao gém hai loai:

(1) Nha cung cép céc dich vu trre tuyén
cho viéc truyén dan, dinh tuyén hodc cung
cdp két ndi cho truyén thong true tuyén ky
thudt sd, giita hai hay nhiéu diém do ngudi

.dung xac dinh, d6i v&i cac ndi dung do

ngudl dung lua chon, thyc hién chirc nang
truyén din, dinh tuyén, hoic cung cap két
ndi dén cc tai lidu ma khong lam thay ddi
ndi dung cua tai liéu d6, hodc luu trir trung
gitan va tam thoi cac tai iéu do6 mét cach ty
dgng trong mot quy trinh ky thuat;

(2) Nha cung cip cac dich vu truc tuyén
thue hién chirc ndng hru trir, theo chi dinh
cua ngudi ding, tai liéu trén hé thong hoac
mang duge diéu khién hodic van hanh bdi
hodc cho nha cung chp dich vu internet; va
chuyén hoac két ndi ngudi ding dén mot vi
tri true tuyen bing viéc sir dung cac cong cu
dinh vi thong tin, gdm ca siéu lién két va
thu muc.

Tham chi, Chi thi vé& thuong mai dién tir
2000/31/EC ciia Nghi vién vd Hoi déng
chau Au® cén quy dinh réng bat ky ca nhan,
td chirc nao cung cdp dich vu xa hdi théng
tin déu duge coi 1a ngudi cung cip dich vu
va chiu sy diéu chinh cua phap luit vé
quyén tac gia. Khai niém “dich vu xi hoi
théng tin” duge hiéu theo quy dinh tai Piéu
1(2) ctia Chi thi 98/34/EC® duoc sira ddi, bd
sung bdi Chi thi 98/48/EC’, theo dé “dich

CPTPP (Comprehensive and Progressive Agreement
for Trans-Pacific Partnership).

* Chi thi vé thuong mai dién to¢ 2000/31/EC, tai:
http://eur-lex.europa.ewlegal-content/EN/ALL/ ?uri=
celex:32000L0031, truy cap ngay 23/9/2017.

 Xem tai hutp://eur-lex.europa.ew/legal-content/EN/
ALL/2uri=CELEX%3A31998L0034, truy cip ngdy
23/9/2017.

7 Xem tai http://eur-lex.europa.ew/legal-content/EN/
ALL/uri=LEGISSUM:121003, truy cidp ngdy
23/9/2017.
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vu” 12 “bét ¢ dich vu x4 hoi thong tin nao,
nghia 13, bit ¢ dich vu nao théng thudng
dugc cung cép co tinh phi, & mot khodng
cach, béng cac phuong tién dién tir va theo
yéu cdu cta cd nhan ngudi nhan dich vu”.
Nhv vdy, nhimg hoat dong dugc bao quat
bai cac Chi thi coa Lién minh chau Au ma
mét nha cung cap dich vu thuc hién 13 rit
rong lon.

R& rang, khai niém ISP theo ludt Viét
Nam ¢6 ndi ham hep hon so véi cac hé
thong phép ludt khéc, theo dd, chi bao gbm
cac to chirc cung cép dich vu truy nhép
intermet hodc co vai trd trung chuyén luu
lugng internet (internet transit), chir khong
bao gém doanh nghiép co vai tro luu tri
(storage, hosting) hay cung cép cdng cu
dinh vi (location tools) théng tin cho ngurlri
dung. Trong tuong lai, Viét Nam cdn sira
dbi, bd sung khai mem ISP cho phu hgp voi
xu thé chung ciia quéc té.

1.2, Vai tro hién tai cia ISP theo quy
dinh ciia phdp ludt Viégt Nam

Trong hé thong phap luat Viét Nam vé
quyén tic gia, trach nhiém cua ISP 1i mt
khoang tréng 16n. Hiu nhu khéng c¢6 mot
quy dinh cu thé 4p trach nhiém lén cic ISP
trong viéc thuc thi tic quyén trong méi
trudng mang trre tuyén. Trong Luat S& hitu
tri tué nim 2005 (sua ddi, bé sung nim
2009), vai trd cua cac ISP khéng hé duge dé
cép. Tham chi, trong Nghi dinh 72, mic du
¢ quy dinh vé trich nhiém, quyén han cia
ISP nhung lai khong dét ra trach nhiém thuc
thi quyén s& hiru tri tué. Khéng thé tim théy
bit clr trach nhiém ndo cia ISP trong viée
bao vé quyen s& hiru tri tué tai Pidu 5 (cic
hanh vi bj c¢Am) hay Diéu 7 ctia Nghj dinh
72 (quy dinh quyén va nghia vu cia doanh
nghiép cung cap dich vu internet), thay véo
do, Nghi dinh 72 chi quy dinh nghia vu ndy
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dbi véi cac td chuc, doanh nghiép thiét lap
trang thong tin dién tur tbng hop va cac quy
dinh nay van con rit chung chung, thiéu cu
th&®. Mac du khoan 4 Diéu 24 Nghj dinh 72
yéu cdu céc td chirc, doanh nghiép cung cap
dich vu phai kiém tra, giam sat loai bo
nhitng théng tin céng cdng cé ndi dung vi
pham Biéu 5 Nghj dinh 72 ngay khi tu phat
hién hoac cé yéu ciu béng vin ban cua co
quan nha nudc ¢ thim quyén, nhung Didu
5 lai hoan toan khéng dé cap dén hanh vi vi
pham quyén tac gia. Tuong tw, Ludt Cong
nghé thong tin ndm 2006 di ¢6 quy dinh
nghiém cAm hanh vi xam pham quyén sé
hitu tri twé (khoan 3 Piéu 12) nhung lai
khoéng cé nhitng quy dinh cu thé vé cich
thire, quy trinh cling nhu trach nhiém bao vé
quyén tic gia cho cac ISP. Bén canh do,
Luét cling chi quy dinh cac td chire, ca nhan
truyén dua, luu trir tam thdi, cho thué chd
luu trif, cung cép cong cy tim kiém théng
tin s6 c6 nghia vu g& bdé hodc ngin chin
viéc truy nhdp thong tin sd chi trong trudng
hop theo yéu ciu ciia co quan nha nudc cb
thAim quyén hoic do minh tu phat hién
thong tin sé dugc luu trix 1a trai phap luat
(Didu 16 dén Piéu 19). Néi cach khéc, cic
ca nhan, t& chirc ndy khong phai chju trich
nhiém theo ddi, gidm sat cic thong tin sé
duoe truyén duwa, lwu trir theo yéu ciu cila
nguoi khac’, va ciing khéng phai chiu trach
nhiém vé tinh hop phap ctia cac thdng tin
nay néu nhu ho khéng stra ddi thong tin hay
thuc hién cac hanh vi vi pham phap luat

* Khoan 5 Diéu 24 Nghi dinh sé 72/2013/NB-CP
quy dinh 6 chire, doanh nghiép thiét 1ap trang thong
tin dién ur tong hep phai thue hién quy dinh cia
phap fuat v& s¢ hitu tri tué lién quan dén viéc cung
chp va sir dung thdng tin nhung khéng néu 1 co ché
thure hién cy thé,

® Vi du: khodn 2 Diéu 17 Luat Cong nghé théng tin
nam 2006.
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khac'®. Mot diéu dang hru ¥ 13 Luft Cong
nghé thong tin nam 2006 chi quy dinh cdc
td chic, ci nhin truyén dua, luu trit thong
tin s6 chi phai thao g& hoac ngan chan truy
nhép dén cac dir liéu thudce tnirong hop bi
cAm quy dinh tai khodn 2 Piéu 12 mé khong
ap dung cho khoan 3 Diéu 12 vé diéu khodn
cam xAm pham quyén sé& hiru tri tué.

Thém vao d6, cac vin ban phap 1y hién
nay déu yéu chu ISP phai ¢ nghia vy béo
vé bi mit thong tin khiach hang, khing
duge tiét 1o trir cac truong hop ngoai 1é
theo luat dinh ma trong sb cac ngoai 18 do,
khéng c¢é ngoai 1& nio lién quan dén viéc
chu s¢ hitu tdc quyén cb quyén yéu ciu ISP
phii cung cap thong tin thué bao dé thuc
thi quyén téc gia'’

Nhu viy, hé théng phap luat Viét Nam
tir trude dén nay déu ghi nhin ISP thudn tiy
cO vai trdé nhir la mét ngudi trung gian cd
nhiém vu chuyén tai théng tin theo yéu cau
cha ngudi gui dén ngudi nhan nhr mot buu
dién, va hau nhw khdng ¢6 trach nhiém déi
vl nhitng ndi dung cua ngudi ding va cang
khéng ¢6 quyén can thiép dén nhitng ndi
dung d6 (trir mét sb ngoai 18 nhu da dé cap).
Hién tai ISP khéng bi 4p trach nhiém phai
thuc hién bio hd quyén tac gia trong mdi
trudng mang nhir ba phuong thic phd bién
trén thé gidi duge trinh bay sau day.

' Pigu 20 Ludt Céng ‘ngh¢ théng tin ndm 2006.

"' Vi dy, khoan 4 Bidu 6 Luat Vlcn théng quy dinh
cac trudng hop ngoai 1 nay bao gbm: (1) Nguoi sir
dung dich vu vién thong dong v cung cip thong tin;
(2) Cée doanh nghiép vién thong ¢6 thoa thugn bing
viin ban véi nhau vé viée trao doi cung cap thdng tin
lién quan &én ngudi st dung dich vu vién thong dé
phue vu cho viée tinh gid cude, ldp hda don va ngin
chn hanh vi trén trdnh thire hién nghia vy theo hop
dong, va (3} Khi c6 yéu chu cia co quan nha nuée cd
tham quyén,

2. Phuong thic ap dung triach nhiém
ISP bio h$ quyén tic gia trén internet

2.1. Thi tuc thong bdo va gé bo
(notice and take-down)

Québc gia tiéu biéu ap dung thi tuc nay
la Hoa Ky. Thu tuc notice and takedown
duge quy dinh trong Dao luit Ban quyén
Thién nién ky sé (Digital Millennium
Copyright Act — DMCA} nim 1998. Theo
d6, khi chi s& hitu tc quyén phat hién hanh
vi vi pham quyén téc gia dugc thuc hién bai
modt ngudt dung online, ho c¢6 quyén phat
mdt thong bao (notice/notification) theo quy
dinh cua DMCA (goi 1a DMCA notice) giri
dén ISP noi chira dung nd1 dung bi cédo bude
vi pham, néu théng bdo dap Gng cac yéu cau
ciia DMCA thi ISP phdi cé trach nhiém g&
bo ndi dung iy xudng (takedown).

Pé c6 hiéu lwe phip ly, mot thong béo
DMCA phai hdi du céc yéu td sau'®:

(1) Chir ky (ké ci chir ky dién tir) coa
ngurdi nhan danh chii s& hiru quyén bi xdm
pham;

(2) Tai liéu chimg minh quyén déi vdi
mot tac phdm (hodc danh sach dai dién cua
nhiéu tdc phdm) cho 13 bj x4m pham trén
mot dia chi online;

(3} Xac dinh. tai lidu 1a dbi tugng bi cdo
budc vi pham tic quyén, hoic cac tai liéu da
bi g& bo hodc dudng din truy nhap bj vo
hiéu héa, va théng tin hop 1y, ddy du cho
phép nhd cung cz’ip dich vu dinh vi dwoc tai
fiéu d6; .

(4) Théng tin diy du, hop 1y cho phép
nhi cung cip dich vu lién hé véi bén khidu
nai, vi du dia chi, s6 dién thoai, va dia chi e-
mail (néu cé);

(5) Mdt tuyén b6 the hién bén khiéu nai
¢6 niém tin ngay tinh rang viéc sir dung tai

" Bidu 512(c)(3) DMCA.
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liéu bi khidu nai 13 khéng duoc s cho phép
cua chil s hiru tic quyén hodc dai dién hop
phap cua ho hofc trai luat,

(6) Mgt tuyén b thé hién ring nhing
théng tin trong thong bdo la chinh xac va
bén khidu nai duge quyén hanh déng nhén
danh chi s¢ hitu quyén bj xam pham.

Ngoai ra, DMCA con quy dinh rang néu
khong dong ¥ v&i canh bao cua ISP, ngudi
ding ¢4 quyén thong bao phan hdi (counter
notification) dén ISP dé tuyén bd hanh vi
cia minh I khéng x4m pham quyén tic gia
nhu khiéu nai cua bén phat théng béo
DMCA. M3t théng bao phan hdi phai co
cac thong tin sau'’:

(1) Chir ky cua ngudi sir dung;

(2) Thong tin chimg minh cac tai lidu da
bi g& bo hodc dudng din truy nhdp bi vé
hi€u hoa va vi tri cia ching;

(3) Mét tuyén b thé hién réng nguol sir
dung c6 niém tin ngay tinh ring viéc tai liéu
bi x6a hodc bi v hiéu hoa 14 do nhdm l3n
hodc théng tin chimg minh quyén cé sai sét.

(4) Tén, dia chi, sé dién thoai clia ngudi
st dung va mét tuyén bd ring ngudi sir
dung dbng ¥ tham quyén xét xir cua Toda an
khu vire cia Lién bang,

Khi nhin dugc thong bao phan héi c6
ndi dung phi hop véi yéu ciu cia DMCA,
ISP c6 trach nhiém giri bin sao cita thong
bao phan héi ndy dén nguoi da giri théng
bao khiéu nai DMCA, va bdo rang ISP &
khdéi phuc lai dir liéu d3 bi g& bo hodc b1 v6
hiéu héa. Céng viée ndy tién hanh trong
vong 10-14 ngay 1am viéc ké tir ngay nhén
dugc thong bao phan hdi, trir truong hop
bén khiéu nai khoi kién ra toa dé ngan can
hanh vi xdm pham quyén tac gia clia phia
bén kia.

" Pidu 512(g)(3) DMCA.
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DMCA ciing quy dinh céc diéu kién dé
ISP dugc huémg quyén mién trir hodc gidi
han trach nhiém (safe habours). Nhin chung,
ISP duwge gidi han trdch nhiém dbi voi
trurong hop ho chi truyén dira thong tin theo
yéu cdu cita ngudi khac va ho khéng can
thiép vao thong tin d6, hodc hg khong biét
va khong budc phai biét thong tin duge huu
trir hodc duge dinh vi 1a xdm pham quyén
tdc gia va ho da ngay lap tlrc thdo g& thong
tin hay ngan can truy nhdp dén théng tin
xam pham ngay khi biét duoc sy vi pham
do (Piéu 512 (a), 512(b), 512(c), 512(d)).

Ngoal ra, DMCA quy dmh chii thé
quyén tac gia co quyén yéu cau mot 1énh tr
tda an cho phép ISP cung cdp cac thong tin
nhan dang céc tai khoan internet ¢6 hanh vi
xam pham dé thuc thi viée bao hé quyén tic
gia (Piéu 512.h).

Thil tuc notice and takedown ciing dugce
4p dung bdi cic qubc gia nhr Uc'’. Higp
dinh D&i tic xuyén Thai Binh Duong (TPP
— CPTPP) ciing quy dinh thu tuc ndy tai
muc J ciia Chwong 18 v& bao h quyén s&
hiru tri tué. Nhin chung, cac quy dinh cia
TPP — CPTPP tao ra mdt chudn chung vé
vai tré cua ISP va bén canh d6, TPP -
CPTPP ¢6 nhitng chi thich khuyén nghi
cach thic cu thé héa céc quy dinh chung
ndy trong luat ctia mdi qubc gia thanh vién.
Vé co ban, co thé nhin thiy thit tuc notice
and takedown trong TPP mang dang dép
céc quy dinh cia DMCA rit £ nét. Du vy,
van c6 mot sé diém khac nhau giita TPP va
DMCA déng lwu y; va chinh nhitng khac
biét nay lai khién thu tuc notice and

'* Phin 2AA, Luit Ban quyén {Copyright Act 1968
(Cth) quy dinh cdc gioi han boi thuong thigt hai cua
cac nha cung cap dich vy truyén tai, va phan 3A
Didu 18 Bén quyen (Copyright Regulations 1969)
quy dinh cu thé co ché phat thong bio vi pham ban
quyén trong ty nhu DMCA.
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takedown cia TPP — CPTPP c6 nhiéu
khuyét diém hon DMCA. Cu thé:

Thir nhit, quy dinh vé théng bao phan
hdi trong TPP — CPTPP khong mang tmh
bat buoc ma tuy vao ludt cia mdi quéc
gia". Diéu d6 co thé din t&i kha ning “lam
quyen cua céc chu s& hiru quyen tac gla
khi cd gang khleu nai cang nhiéu cang tot
cac hanh vi vbn di khéng vi pham tac quyén
(vi du nhu cac trudng hop duge su dung
hop ly — fair use) trong trudng hop ludt
quic gia khéng quy dinh viéc thong bdo
phéan hoi:

Thir hai, TPP — CPTPP dat ra nhimg
yéu ciu twong ddi thoang ddi vai ndi dung
cia thdng bao vi pham g dén ISP. Cu thé,
mét thong bdo ¢6 thé chi cin thoéa man hai
yéu t& sau: (1) Chira théng tin diy du va
hop 1y dé cho phép ISP xé4c dinh dugce tac
phém, budi biéu dién, ban ghi &m duge cho
la bi xdm pham, tai liéu bi cdo budc 1a vi
pham, vi tri truc tuyén cta vi pham bi cdo
bude; va (2) C6 xéc nhn day du vé tinh xéc
thuc thdm quyen cua ngudi thong bio. Tit
nhién, cdc quéc gia thanh vién cé thé quy
dinh thém cic nd1 dung khac. Tuy nhién,
néu Tuit cha mdt qudc gia chi dimg lai ¢
nhitng quy dinh nay thi van duge coi 13 tudn
thi TPP. Trong trudng hop nay, chi tac
quyén c¢6 thé dé dang phat mot théng bao
dén ISP ma khéng phai can nhic vé ngoai 1
cua viée sir dung tac pham cé quyén téc gia.

C6 thé néi, thil tuc notice and takedown
ap dat trach nhiém dang ké 1én cac ISP. Tuy
ludt cila cdc qudc gia 4p dung thu tuc nay
déu khiang dinh khéng yéu ciu ISP phai
gidm sat thong tin cling nhu chit dong tim
kiém bing chimg chéng lai cac hanh vi xam
pham ban quyén, nhung v&i quy trinh hanh

"* pidu 18.82.4 cua TPP.

xir theo thong bdo va thong bdo phan hoi
nhu trén, ISP khéng con dong vai tré don
thudn 128 mot ngudi vin chuyen thoéng tin
mang tinh trung glan truyen thong nira ma
dudmg nhu tién gin hon dén vai tré cia mot
ngudi didu hanh, quan 1y théng tin.

2.2. Phuwong thitc phin img ting din
(graduated responsesthree strikes)

C6 thé noi, day la mot bién thé chat ché
hon cia thu tuc nofice and takedown. Phap
1a quéc gia d4u tién khéi xudng thit tuc nay
vao nam 2008. Graduated response hay
three strikes yéu céu céc ISP ¢6 nghia vu
han ché hanh vi x4m pham ban quyén trén
internet, dic biét 13 cac hoat ddng chia sé
file dudi hinh thirc P2P, bang cach ban hanh
céc bién phép trimg phat nghiém khic. Theo
do, chu thé quyén tac gla s& thong bao hanh
vi xam pham tic quyén cua cic thué bao
dén ISP, ISP c6 nghia vy giri théng bao
canh céo dén nhimg thué bao dd, dong thoi,
gd bo ndi dung vi pham hodc v6 hiu hoa
dudng dan dén ndi dung dé; néu ngudi ding
vén con tiép e vi pham thi tity theo ludt
ciia mdi quéc gia, ISP phai ap dung cic bién
phép k¥ thuat dé “trimg phat” nhr phat tién,
giam bang thdng internet, khéa giao thirc
mang (protocol) hodc tham chi ngét két ndi
internet d6i v&i thué bao d6. Phwong thirc
nay dugc ghi nhin truc tiép trong cac dao
luat nhu ¢ Phap'®, New Zealand'’ va Han

' HADOPI Law, ban hianh nim 2009. Xem Hugh
Schofield, New internet piracy law comes into effect
in France, httpi//news.bbe.co.uk/2/hi/8436745.stm,
truy cép ngdy 23/9/2017. Xem toan vin HADOPI
Law, ban tiéng Phip tai https://www.legifrance.
gouv. fr/affichTexte.do?cid Texte=}ORFTEXTO00002
0735432, truy cap ngdy 23/92017; ban dich tiéng
Anh khéng chinh thirc ciia t§ chire La Quadrature du
Net tat: https://wiki.laquadrature.net/HADOPL_full _
translation, truy clp ngay 23/9/2017.

" Copyright (Infringing File sharing) Amendment
Aet, duge ban hanh ndm 2011, http/iwww,
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Quoc hoac théng qua viéc ban hanh B
quy tic nghia vy mang tinh bét budc nhu &
Aiih'?. 3 M¥, phuong thirc ndy khdng duoc
luit hoa, nhung cac ISP ¢6 thé tham gia mot
cach ty nguyén®®

Phuong thitc graduated response nhan
dugce sy ung hé nhigt tinh cua cac td chirc
dai dién cho chit s¢ hitu quyén tac gia, dac
biét trong linh vuc am nhac va phim anh —
linh vic d& bi xam pham quyén bdi hoat
dong chia sé file qua giao thirc P2P, nhung
cling b phan d6i manh mé boi nhimg bén
con lai, bao gém nginh cong nghiép ISP,
cac thué bao internet, cdc nha hoat dong
nhén quyén 13n céc chuyén gia phap 1y. Lap
tuan phan déi chii yéu xuat phat tir 1y do lo
ngai phuong thitc ndy ap dat trich nhiém
qua ning né va khéng cong bing cho ISP,
can tré quyén tu do ngdn ludn, gy kho
khin trong viée sir dung hop 1y quyén tac
gia, hodc té hon, d4 bién céc ISP tré thanh

legislation.govt.nz/act/public/2011/001 1/latest/DLM
2764312.html, truy cap ngly 23/9/2017.

" Copyright Law, duge ban hanh nim 2009,
http://www.wipo.int/wipolex/en/details.jsp?id=7182,
truy cap ngay 23/9/2017.

¥ Digital Economy Act, dugc ban hinh ndm 2010,
quy dinh cac ISP phai tudn thi phwong thic
graduated responsc dugc quy dinh trong Bd quy tac
nghia vy dugc phé chuan boi OFCOM (co quan quan
[y théng tin jién lac cia Chinh phu Anh), hitps:
/fwww legislation.gov.uk/ukpga/2010/24/contents,
truy cip ngay 23/9/2017.

® Truge diy, Hé thing canh bdo ban quyen
(Copyright Alert System — CAS) ¢ My - mét 16 chirc
¢é chirc ning canh béo, gido duc va trimg phat cac
thué bao cé hanh vi xdm pham ban quyén, 44 thyc
thi phuong thire graduated response, cu thé, néu sau
hiang loat théng bao canh cdo dén ngudi vi pham,
nhung hanh vi vi pham van duy tri, thi toi da dén
canhk bio lan thit 6, ISP s& 4p dung cdc bién phap
trimg phat 441 voi ho {nén cén goi 1a phwong thirc
“six strikes”). CAS gdm 35 thanh vién: AT&T,
Cablevision, Time Warner Cable, Verizon va
Comcast. Tuy nhién, hi¢n nay, CAS da chim dirt ap
durg phueng thirc ndy.
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“cénh sat"?', ¢6 quyén trimg phat hanh vi vi

pham, lam bién dang vai tro dén sy cua ISP.

2.3. Thu tuc théng bdo va thong bdo
(notice and notice) .

Khéc v&i hai phuong thire trén, thu tuc
notice and notice duge ap dung & Canada
mang tinh mém mong hon. Lujt Hién dai
héa ban quyén (the  Copyright
Modemization Act), con goi 1a Bill C-11,
dugc thong qua ndm 2012, quy dinh cac ISP
khéng c6 nghia vu g& bo cdc ndi dung bj
cao budc 1@ vi pham tac quyén hay phai
cong bd théng tin cua thué bao bi cdo bude
trir khi c6 1énh cia toa an. Nhu viy, khac
vai thi tuc rotice and takedown, ISP trong -
thit tuc ndy khong doi hoi phai tr xem mot
ndi dung truyén tai trén internet hay mot
hanh vi ndo dé cua thué bao la c6 xam pham
tic quyén hay khong ma vai trd dé van
thudc vé toa an. ISP ciing khong co quyén
bdc 16 thong tin ca nhan cua thué bao trur
khi ¢6 1énh ctia toa.

Cé thé thiy, thi tuc notice and notice
cta Canada khi mém déo va chinh sy mém
déo nay da thu hat su phé phan cla cac 6
chirc dai dién cho chil s¢ hitu quyén tac gia.
Mot vi du dién hinh 12 Hiép hoi S¢ hitu tri
wé quéc té (International Intellectual
Property Alliance — 1[PA) cho riang, thi tuc
notice and notice khong hiéu qua, khdng tao
ra dit dong lyc dé ngin chin hanh vi xdm
pham quyén tic gia truc tuyén va khong tao
du 4p lyc budc cac ISP thuc thi ludt ban
quyén, do d6 né “khéng thay doi duge birc
franh téng thé cha viée thidu cic cbng cu
phap ly [nhdm thyc thi téc quyén trén

' Rebecca Giblin, When ISPs become Copyright
police, |IEEE Internet Computing, t3p 18, 56 2, 1r. 86.
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internet]”*. Nguoc lai, mdt sb chuyén gia
phap 1y tin rang, thu tuc notice and notice
ctia Canada 13 hiéu qua va can bing dugc
loi ich cia cd chii s& hitu tic quyén 14n
ngudi ding internet™

3. Tha tuc notice and notice — ap
dung cho ISP Viét Nam

Liéu trong frang lai, dé hoa hop véi xu
thé ap trach nhiém thuc thi luét ban quyén
lén cac ISP trong méi trudng internet, Viét
Nam nén lya chon cach nao trong sé ba
phuong thuc trén? Day 1a mét cdu héi khdng
don gian, doi héi phai cé nhimg nghién clu
chuyén sdu va phan tich toan dién cac vén ¢é
tir Iy ludn dén thye tién. Do do, trong khudn
khd bai viét nay, tac gia khong co tham vong
dé xuét cac quy dinh chi tiét, cu thé vé mot
bién phép 4p tréch nhiém cho ISP ma chi
néu y kién vé mot khung phap ly pho hop
vdi tinh hinh thuc té cia Viét Nam. Téc gia
cho ring, thi tuc notice and notice nhu
Canada 4p dung sé thich hgp voi Viét Nam
hon ¢ bai cac 1§ do sau:

(1) Vé trdach nhi¢m cia ISP

Thu tuc notice and takedown va phuong
thitc graduated response néu duge ap dung
tai Viét Nam s& dat ra mét ganh nang réat 1én
dbi voi cac ISP. ISP 1a chui thé duy nhét
nim rd théng tin c4 nhén thye cua cic tii
khoan 40 va niam rd cic hoat dong cia
nhimg tai khoan nay, do d6, néu khong c6
sy hgp tdc cia ISP, cac chi so hiru tac
quyén khé c6 kha nang ngin.chén cac hanh
vi vi pham. Nhung ciing chinh vi thé, ISP

* International Intellectual Property Alliance, 2016
Special 301 Report on Copyright Protection and
Enforcement — Canada, 2/5/2016, tr. 81 - 82.

2 Xem: Vi dy. quan diém cta Gido su Pai hoc
Ottawa — Canada, Michael Geist, The effective of
notice and notice, 2007 tai http://www.michaelgeist.
¢a/2007/02/notice-and-notice-in-canada/, truy cip
ngay 23/9/2017.

nim & vi tri nhay cam, d& bi khiéu nai dé
“thé than” cho nhimg chi tai khodn éo.
Trong khi d6, khéng gidng nhu céc qubc gia
¢6 ludt s& hitu trf tué phét trién, ISP & Viét
Nam tir trudc dén nay dwoc déi xir don
thun 1a mdt td chire cung cdp dich vu mang
tinh trung gian nén chua ¢o kinh nghiém lan
chuin bj k¥ cang vé k¥ thudt, ky ning va
kién thirc phép Iy cho mét vai trd méi véi
nhiéu trach nhiém nang né. Chéng han,
phuong thic notice and takedown va
graduated response budc ISP phai tu minh
tham dinh xem mét ndi dung ding tai cua
ngudi ding cé dit yéu t cdu thanh hanh vi
xam pham quyén tic gia hay khong. Mot
quyét dinh mang tinh chét tu phap nhu vy
rd rang 12 qua strc dbi voi ISP & Viét Nam
von con xa la voéi vl tri cua mot-ngudi thye
thi quyén tac gia.

(2) Ve tdc dong xi hoi

Céc ddi tugng vi pham tac quyen trén
internet thudng bao gdém hai loai: (1) Chi
thé 13 céc c4 nhan, t chirc dang tai ndi dung
vi pham quyén tac gia trén cac website do
ho 14p ra véi muc dich kinh doanh, tim kiém
Ign nhuén 16n théng qua viéc thu hit duge
nhiéu lugt xem va nhé thé ting doanh thu
ban quang cdo ma khéng phai mit phi mua
ban quyén’*, va (2) C4 nhén ngudi ding i
vé, truy cip hay chia sé céc file vi pham.
Déi véi loai chu thé thir hai, ¢6 thé ¢6 nhiéu
nguyén nhan khac nhau din dén hanh vi vi

Xem Vi dy, Bao cdo cua Lién mintt 3¢ hiru tri g
quoc té vé tinh hioh vi pham bin quyén trén internet
O Viét Nam: LIPA, 2077 Special 301 Report on
Capyright Protection and Enforcement — Vietnam, tr.

72 — 73; moi ddy, Cyc Phat thanh truyén hinh va
Théng tin di¢n tir ¢4 cong b danh sich 83 website
c6 déu hi¢u vi pham ban quyén ndi dung chuong
trinh truyén hinh, http://abei.gov.vn/bac-ve-ban- -quye
n-noi-dung/danh-sach-mot-so-website-co-dau-hieu-v
i-pham-ban-quyen-noi-dung-chuong-trinh-truyen-hin
h/1063135, truy cdp ngay 21/9/2017.
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pham, trong d6 ¢6 hai nguyén nhdn khéch
quan chi yéu dang chu y sau:

Thir nhar, thu nhdp ngudi dan Viét Nam
con thap trong khi phf ban quyén cho nhimng
san phim tri tué lai cao. Tac gia chua tim
thdy mét nghién ciu diy i vé mbi tuong
quan gifra tinh trang vi pham béan quyén véi
GDP cia Viét Nam. Tuy nhién, ching ta cé
thé tham khio cac qudc gia cé nén kinh té
dang phat trién nhu Viét Nam. M6t nghién
ciru str dung phuong phap héi quy cit ngang
trong kinh té hoc cta Simrit Kaur da chimg
minh ring, cic qudc gia c6 mirc 46 GDP
binh quan dAu ngudi thap sé ¢é ti 18 vi pham
ban quyén cao hon®™. Simit Kaur con din
nghién clru cua Regmi dua ra cac con sb dé
chimg minh ring, néu & cac quéc gia ¢d thu
nhip cao danh 16% thu nhép chi tiéu cho
thuc phdm va ti 1€ chi tiéu Ién hon cho
nhimg xa xi phim bao gdm ¢ viéc chi tiéu
cho nhimg sian phim cé bin quyén nhir
phin mém thi & cac nudc ¢b thu nhap thfip,
55% thu nhdp 14 danh chi tiéu cho thuc
phim (& Nepal con sb nay 1a 70% va & An
D3, Bangladesh va Pakistan 1a 50%). Nhu
vay, khi ngudi dan con danh phan 16n thu
nhép dé lo vén dé sinh hoat tiéu dung thi do
hoi ho phai bo ra mdt khoan chi tidu 1on dé

® Simit Kaur, /ntellectual Property Rights and
Software Piracy in India, Inteliectual Property
Rights in Developing Countries (Ky yéu hdi thdo tai
Viét Nam), Nxb. Pai hoc Qubc gia Tp. Hb Chi
Minh, 2012, tr. 51.

2 Regmi, A., Deepak, J. L. Seale, Jr, va ]
Bemstein.,, Cross-country  analysis  of  food
consumption patterns, In Changing structure of
global foed consumption and trade, A. Regmi bién
tap, Washington, D.C.: United States Department of
Agriculture Economic Research Service, 2001, ddn
theo Simit Kaur, Intellectual Property Rights and
Software Piracy in India, Intellectual Property
Rights in Developing Countries Ky yéu hoi théo tai
Viét Nam), Nxb. Dai hoc Quéc gia Tp. H& Chi
Minh, 2012, tr. 51.
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théa man nhu clu tinh thin thong qua viéc
mua cic san phim c6 ban quyén trén
internet 14 mét diéu kho ¢o thé thyc hién.

Thit hat, trén thuc té, t6n tai khd ning
ban than nguoi thye hién hanh vi xdm pham
bin quyén trén internet khong biét rd hanh
vi d6 14 vi pham. Diéu nay c6 thé la do ho
chua duge trang bi du kién thirc vé luat bén
quyén nén ho khéng ¥ thirc duge hanh vi vi
pham cua minh. Mgt khao sat nim 2016 cua
Uc vé tinh trang vi pham ban quyén tryc
tuyén cho thiy, c6 khodng 42% ngudi dugce
hoi khéng chdc hanh vi tai vé, truy céip va
chia sé ndi dung nao 1a hop phap hay bt
hop phép trén internet?’. C6 thé thiy, day la
mot ti 1& twong ddi cao & mot qubc gia phat
trién nhu Uc. Mic di khéng c6 thong ké tai
Viét Nam ching ta hoan toan ¢j co sé& aé
tin ring & mot nudc dang phat trién voi
trinh d6 dan tri thap hon Uc nhu Viét Nam,
ti 1€ nay &t hdn con cao hon nhiéuy.

Véi thuc trang nhu viy, viée ngay lap
tirc 4p dung ché tai nghiém khic nhu rotice
and takedown hay graduated response 1€n
nguol dong internet ¢6 kha ning gy ra
nhiing x4o trén xa hoi nhit dinh khi ngudi
diing chua sin sing chdp nhan. Véi thyuc
trang hién tai ctia Viét Nam cung vo1 xu
hudng trong tuonglai, do yéu ciu hdi nhap
quéc té, khi ngudng ap dung ché tai hinh sy
duoc ning cao hon thi ché tai manh nhu
graduated response hay notice and
takedown c6 kha nang ap dyng vai cac hanh
vl truy cdp internet xdy ra méi ngay.

Pé khic phuc nguy co trén, thu tuc
notice and notice cb thé 1a mot giai phap tét
vi thl tyc nay tip trung vao viéc gido duc,

7 Department of Communications and the Arts of ‘
Australia, Consumer survey on Online Copyright
Infringement — A marketing research report, 6/2016,
tr. 70.
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ning cao y thic ciing nhu cung cép kién
thirc vé ludt ban quyén cho ngudi din théng
qua hinh thirc cdnh bao kip thét ma khong
de doa gay ra nhitng xao trén xd hdi lon.
(3) Vé vdn dé can bang loi ich cia chil
50 hitu bdn quyén va quyén loi chinh ding
cua cong dong
M0t bién phép c6 tinh nghiém khic doi
héi vai trd rat ning déng cua ISP nhu notice
and takedown hodc qué ha khic nhu
graduated response ¢b thé gy ra su mit
cin ba"mg cho loi ich giira cac bén trong linh
vue quyén tac gia, ddc biét khi thiéu nhimg
quy dinh hop ly va mét quy trinh nghiém
ngz_'itza. Khong khé dé nhan thiy, vé& ban
chat, bén hudng loi 16n nhét tr cac bién
phap nay chinh 1a chu thé quyén tc giézg,
do 49, kha ndng lam dung quyén tir cht thé
_nay 14 hoan toan cé thé xay ra. Mdt bio céo
cita Té chire Gido due, khoa hoc va van hoéa
cia Lién hop quéc (UNESCO) di din ra
céc nghién ciru cho thdy, thu tuc notice and
takedown cua DMCA thudng dé bi lam
dung va khién ISP nhu mét thyc thé thye
hién quyén kiém duyét gin nhu mang tinh
tu phap (quasi-judicial) béi vi ludt quy dinh
ho phai quyét dinh tinh hop phap cua hanh
vi ma bén thir ba thye hién’®, ma vén di vé
nguyén tic, chi c6 toa 4n mdi ¢d thim
quyén ra phan quyét mét hanh vi 13 vi pham
phép luat. Trén thuc té, nhidu théng béo vé
vi pham ban quyén theo thu tuc notice and

* Rebecca MacKinnon, Elonnai Hickok, Allon Bar
va Hae-in Lim, Fostering freedom online — Role of
Internet Imtermediaries, UNESCO series on Internet
freedom, 2014, tr. 41,

? Rebecca Giblin, When ISPs become Copyright
police, \EEE Internet Computing, tap 18, sb 2, tr. 85.

" Rebeeca MacKinnon, Elonnai Hickok, Allon Bar
vi Hae-in Lim, Fotering freedom online — Role of
Internet Intermediaries, UNESCO series on Internet
freedom, 2014, tr. 41.

takedown cia DMCA 13 khéng chinh xéac do
duge xir Iy wr déng bang céc robot, mi
khéng o sy gidm sat clia con nguﬁri“. Cac
thong bao cdo bude thidu chinh xac hodc
thong tin sai nhu vdy c6 thé giy anh hudng
xiu dén méi truomg internet ciing nhu
quyén dugc sir dung téc ph'fim mét cach hop
phap cva cdng ching. Thim chi, phuong
thirc graduated response con di xa hon,
budc ISP phai thuc hién cac bién phap ché
thi dé trimg phat hanh vi xdm pham nhur
giam bang thong, khoa giao thirc mang va
tham chi cit két ndi internet cta ngudi vi
pham. Nhimg ché tai nay 1a vugt qua mirc
can thiét, xdm pham dén quyén ti do tiép
cin théng tin ciia con ngudi. RS rang, dé
tranh nhitng hdu qua ndy, ching ta cén co
mdt khudn khé phép 1y hiéu qua dé dam bao
nguyén tic cin bing lot ich gilta chii thé
quyén va lgi ich céng cdng — mdt nguyén
tac nén tang cua luat quyén tic gia. Bé dam
bao duoc s cin bing nay, viéc 4p dung
bién phép mém déo nhur thu tuc notice and
notice 14 phuong an cé thé xem xét dén.

(4) Vé higu qud

Thi tuc netice and notice du bi chi trich
nhiéu béi cac t8 chirc s& hiru ban quyén,
nhung trén thyc té & Canada, no co higu qua
dang ké trong viéc nang cao ¥ thirc nguoi
ding internet va lam giam hanh vi tdi pham.
Cu thé, theo CEG-TEK International (mdt
¢ong ty vé& an ninh mang c¢é kinh nghiém
lam viéc véi 125 khach hang & Canada),
trong 13 tudn ké tir khi Luat Hién dai héa
ban quyén ¢0 hiéu lyc, cdc hanh vi vi pham

3 Jamie Williams, Absurd Awlomated Notices

Hlustrate  Abuse of DMCA takedown Process,
Electronic Frontier Foundation, 24/1/2015, hitps://
www.eff.org/deeplinks/2015/02/absurd-automated-n
otices-illustrate-abuse-dmea-takedown-process, truy
cap ngay 21/9/2017.
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tac quyén trén dich vu intemet duge cung
cdp bdi 5 ISP 16n nhit & Canada d3 giam
dang ké, bao gém: Bell Canada — giam
69,6%), Telus Communications — giam
54,0%, Shaw Communications — giam 52,1
%, TekSavvy Solutions — gidm 38,3% va
Rogers Cable — giam 14,9%%. Truéc do,
nim 2011, ISP Rogers ciing d3 cong bd dix
liu cho thiy, 67% thué bao nhin dugc
théng bio 1an dau di khong tai pham hanh
vi xdm pham ban quyén va 89% dimg hanh
vi vi pham sau khi nhin dugc théng bdo ldn
thir 2. V&1 hai thong bao, khoang 99% thué
bao ctia Rogers khong phai nhin thém
théng bao nao tiép theo nira. Tuong tu, Higp
hoi Phin mém Canada ciing béo céo rang,
71% thué bao nhdn dugc thong bio da
khong upload file vi pham trd lai 1én hé
théng BitTorrent™.

Trong khi d6, Trung tdm Théng tin Ban
quyén cua Hoa Ky (CCI), tb chirc 4p dung
hé théng canh bao ban quyén (Copyright
Alert System - CAS) bing phuong thic
graduated response vii sy tham gia cta 5
ISP hang dau cua Hoa Ky, ddu niam 2017 da
ra théng bdo tuyén bd chdm dirt hé théng
canh bao nay*®. Trong théng bao, CCI
khéng néu rd ly do chim dift, tuy nhién,

** Internet Security Task Force, Six Strikes And
You're (Not Even Close To) Out: Internet Security
Task Force Calls for End of Copyright Alert System,
12/5/2015, http://www.prnewswire.com/news-relea
ses/six-strikes-and-youre-not-even-close-to-out-inter
net-security-task-force-calls-for-end-of-copyright-ale
ri-system-300082007.htmi, truy cdp ngay 23/9/2017.
** Michael Geist, Rogers provides new evidence on
effectiveness of notice-and-notice system, 23/3/2011,
http://www.michaelgeist.ca/2011/03/effectiveness-of
-natice-and-notice/, truy cip ngay 23/9/2017.

* Center for Copyright Information, Statement on
the copyright alert system, 27/1/2017, hitp://fwww.
copyrightinformation.org/statement/statement-on-the
-copyright-alert-systemy/, truy cdp ngdy 23/9/2017.
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Steven Fabrizio, luit su cita Hiép hdi Pién
anh Hoa Ky (MPAA) — mdt thanh vién cua
CCl, thira nhén réng, mic di nhiéu nguoi
khi nhdn dugc cic canh bao da dimg hanh
vi vi pham, nhung vin c¢6 mot nhém thué
bao hiu nhw khéng thay déi thai 46>

Luc lrgng dic nhi€ém an ninh internet
{Internet Securiy Task Force — ISTF), to
chirc Iién minh nhitng chu doanh nghiép
nho Hoa Ky, ung h§ ap dung thu tuc notice
and notice clia Canada, cho rang d6 la bién
phép hidu qua nhét dé chéng lai hanh vi
xam pham ban quyén trén internet. Nam
2015, t6 chiic nay 43 guti thu kéu goi 5 ISP
tham gia CAS dimng hé théng canh béo theo
phuong thirc graduated response ma ban
hanh mdt thu tuc cdnh bao md1 tuong ty
nhw tha tuc notice and notice cua Canada,
va cudi cing CCI théng bao chim dit hé
théng CAS™®.

4, Xac dinh trich nhiém cia ISP
Viét Nam

Nhu dd phéan tich, thu tuc rotice and
nofice la mdt fua chon phu hgp cho Viét
Nam. Tuy nhién, mét diéu kho khén can trd
Viét Nam 4p dung thu tuc nay la cac quy
dinh cua TPP - CPTPP. Trong twong lai,
néu TPP — CPTPP ¢6 hiéu luc, Viét Nam
phdi chiu sy rang budc déi voi thu tuc
notice and takedown. Tuy vy, cO mot huu y
14 khong phai quéc gia nao gia nhap TPP
déu phai 4p dung thu tuc ndy. Bai 1§, phén

35 US halts internet “six strikes™ anti-piracy scheme,
BBC News, 31/1/2017, http://www.bbc.com/news/
technology-38808719, truy cdp ngay 23/9/2017.

* Internet Security Task Force, Six Strikes And
You're (Not Even Close Ta) Out; Internet Security
Task Force Calls for End of Copyright Alert System,
12/5/2015, hup/fwww.prnewswire.com/news-releas
es/six-strikes-and-youre-not-even-close-to-out-intern
et-security-task-force-calls-for-end-of-copyright-aler
t-5ystem-300082007. huml, truy clp ngay 23/9/2017.
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Phy luc 18-E cua TPP — CPTPP cho phép
cic qubc gia thanh vién 4p dung nhitng
phuong thirc khac nhim “tao diéu kién
thudn lgi cho viéc thuc thi ban quyén trén
internet va dé tranh tinh trang rdi loan thi
trudng khong chinh dang trén méi trudng
mang truc tuyén” mién 14 dap img duoc cac
didu kién nhit dinh. Cy thé, cic diéu kién
nay doi hoi qudc gia ap dung phai ¢6 ludt
quy dinh trach nhiém cila ISP di v6i nhimg
trudng hop s dung dich vu cia minh cung
mg d& vi pham tic quyén, bao gbm: (1)
Quy dinh truong hop céc ISP khong dap
img diéu kién dugc huwdng quyén mién trir
trach nhiém; (2) C6 nhitng hop tac véi chu
s& hire bin quyén dé théng bao hanh vi vi
pham quyén tac gia dén tai khoan thué bao,
(3) Cung cip ¢bng cu dinh vi théng tin dé
g3 bd céc ban sao tai liéu trong mdt thon
gian nhét dinh; va (4) Phai g& bo cdc tai lidu
vi pham khi biét duoc cé quyét dinh cua tda
an tuyén tai liéu d6 1 xam pham tic quyén.
Nhu viy, thil tuc notice and notice hoan
toan cé thé duge ap dung. Tuy nhién, ngoai
I& nay chi 4p dung ddi véi cic qubc gia da
dap mg cdc diéu kién trén “vao ngay Hiép
dinh nay dugc thoa thuin vé mit nguyén
tic™ 4 ngdy 5/10/2015. Nhu vy, mic du
Canada, véi thu tuc nofice and notice da
dugc ban hanh trude ngay 5/10/2015, dugc
hudng ngoai 1€ ndy, nhung nhimg qubc gia
chua thoa min cac didu kién d6 nhu Viét
Nam thi khong. Ngoai 1& nay duge cho 14
két qua déu tranh manh mé ciia Canada trén
ban dam phéan.

Pidu ma nhimg ngudi quan sit qud
trinh dam phan TPP déu nhén thiy 13 nhiéu
quy dinh cia TPP — CPTPP dugc ban hanh
14 do sirc ép rat 1én tir phia My bao gdm ca
cac quy dinh vé s& hiru tri tug, vén ciing 1a
mét trong nhiing phan gy tranh cdi nhiéu

nhét cia TPP- CPTPPY. Béi voi cac quy
dinh vé trach nhiém danh cho ISP, thim
chi Michael Geist, gido su ludt thude Pai
hoc Ottawa — Canada, con khfmg dinh
ring, My da tich cyc van dong dé “xuit
khiu” quy dinh DMCA ra thé gi¢i thong
qua TPP- CPTPP®. Trong béi canh hién
tai, khi My khdng tham gia TPP- CPTPP
thi ddy ¢6 18 1a thdi khéc thudn lgi dé cac
quéc gia dam phan lai nhitng thoa thun
vbn mang dam “ddu 4n M¥” con gay nhiéu
tranh cai trudc day. Theo mdt chuyén gia,
viée khong thuc thi cac cam két nay cé thé
13 mot “von liéng dé& ma miic cd voi My
trong twong lai, ké cid khi My quay lai
TPP- CPTPP, hay khi My dam phédn m{t
hi€p dinh thuong mai song phuong vdi
tirng nurde” bdi 1€ trong dam phan thuong
mai, nguyén tic dam phan “cao hon hién
trang” thudng dugce ap dung”.

Thuc té di chimg minh diéu d6. Ngay
11/11/2017 vira qua tai P4 Ning — Viét
Nam, céc nuéc tham gia TPP d4 théng nhat
déi tén TPP thanh Hiép dinh Déi tic toan
dién va tién bd xuyén Thai Binh Duong -
CPTPP (Comprehensive and Progressive
Agreement for Trans-Pacific Partnership)®

7 Trang Nguyén, TPP “khong MP”" — vdn cé gidi
phdp kha df, Théi bio Kinh té Sai Gon Online,
http:/fwww thesaigontimes.vn/162677/TPP-khong-
My---van-co-giai-phap-kha-di.html, truy cdp ngdy
23/9/2017,

** Michacl Geist, The Trouble with the TPP, Day 4:
Copwight Notice and Takedown Rules, xem: http:
/twww.michaelgeist.ca/2016/0] /the-trouble-with-the-
tpp-day-4-copyright-notice-and-takedown-rules/,
truy cdip ngdy 23/9/2017,

* Trang Nguyén, TPP “khéng MP” — vdn ¢6 giGi
phdp kha di, Théi bao Kinh t¢ Sai Gon Online,
http://www.thesaigontimes.vn/162677/TPP-khong-
My---van-co-giai-phap-kha-di.html, truy cép ngay
23/9/2017.

* Quynh Trung & Trin Phuong, TPP chinh thic 6
tén mdi, van cho MY quay lgi, Bao Tudi tré Online,
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ddng théi théng nhét 20 didu khoan s& dugc
tam hodn thuc hién dé cho My quay tr& lai,
trong d6 c¢6 10 diéu khoan lién quan dén sé
hitu tr{ tué. Trong sé 10 diéu khoan nay ¢6
Diéu 18.82 va ciac Phy luc 18-E va 18-F quy
dinh tha tuc notice and takedown va cac
truémg hop ngoai 18", Mic di khéng c6
théng tin gi vé hiéu luc cia 20 didu khodn
ndi chung va Diéu 18.82 ndi riéng trong
thoi gian tdi nhung viée tam hoén thuce thi
thu tuc notice and takedown s& cho Viét
Nam m@t khodng thoi gian nhdt dinh dé
tung budc lua chon, xdy dung va hoan thién
hon cac quy dinh vé trach nhiém cia ISP
ddi véi hoat ddng thuc thi ban quyén trong
mé1 trudng mang truc tuyén dé sin sang héi
nhdp qubc té sau rong trong twong lai. Hon
nira, du My ¢6 quay lai TPP hay khong Viét
Nam vin ¢é co hgi yéu cau xem xét lai céc
diéu khoan nay trong thoi gian tam hodn
thuc hién. Ngay ca trong trudng hop tha tuc
notice and takedown khong dugc g& bo,
Viét Nam ciing c6 thé dé& xuit bd sung
quyén lya chon dp dung giira tha tuc nay va
thu tuc notice and notice nhu 14 mdt nguyén
tic chung phé quat chir khong phai chi la
mot ngoat 1& danh riéng cho nwdc da 4p
dung trude d6 nhu Canada. Béi 18, ngoai 18
nay & mdt khia canh nao doé la khong cong
bing cho céc thanh vién khéc cua TPP-
CPTPP, dic biét 1a dbi véi mot qubc. gia
nhvr Viét Nam vén di chua cé khung phép ly
danh cho ISP. R& rang, véi quy dinh vé
ngoai 1é danh cho Canada, ngudng tdi thiéu
ma mot bén phai dap tmg dbi véi trach

https://tuoitre. vn/tpp-chinh-thuc-ce-ten-moi-van-cho

-my-quay-1ai-20171111102853531.htm, truy cdp
ngay 13/11/2017.

‘U Chi ¢6 20 diéu khoan trong Hiép dinh TPP bi tam
hodn thuc thi, xemy: hps:/www.vietnamplius.vn/chi-
¢0-20-dieu-khoan-trong-hiep-dinh-tpp-bi-tam-hoan-

thuc-thi/474944,vnp, truy cip ngay 13/11/2017.
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nhiém cda ISP 1d mdt bién phap tuong tu
nhu thu tuc notice and notice. Cling vai
nguyén tic dam phan “cao hon hién trang”
phé bién hién nay, mét quic gia cén thidu
céc quy dinh vé trach nhiém cua ISP trong
tinh virc quyén tac gid hodn toan phi hop dé
duge 4p dung ngudng toi thiéu nay. Trén
thure té, Chile da phan d6i su wu tién bt hop
1y ndy mdt céch manh mé va cudi cung ho
cling dugc mién ap dung thii tuc notice and
takedown, thay vao dé ho chi phai thue hién
theo quy dinh trong Hi¢p dinh thuong mai
tw do Hoa Ky - thle42. Nhu vay, tai sao
Viét Nam lai khéng c¢6 co héi dé dit lai vin
dé nay trén bin dam phan trong bdi canh
TPP — CPTPP voi 11 thanh vién ky két va
M§ khéng tiép tuc tham gia?

5. Kétluin

Mic di vai tro cta ISP trong viée thuc
thi quyén tdc gia trén internet khdng qud
méi mé trén thé gi6i, nhung dbi véi hé
théng phap luat s& hiru tri tué con non tré
nhu & Viét Nam, ddy van con 12 diéu khé xa
la. Dui quyén lgi chinh déng ctia chu s¢ him
quyeén tac gia cin dugc bao vé dé chéng lai
cac hanh vi xadm pham trén internet, nhung
bao vé nhu thé ndo va dén mirc d§ nao thi
cdn phdi xem xét trong béi canh thuc té &
Viét Nam, va nhit thiét cin dam bao
nguyén tic cin bing quyén loi giira chu s¢
hiru bdn quyén va quyén tiép can, truyén
dat théng tin ciia cong ddng. Th tuc notice
and notice do vy, ding xem xét va can
nhic dé dp dung tai Viét Nam vi nhimg lgi
ich cia nd.

“ Michael Geist, The Trouble with the TPP, Day 4:
Copyright Notice and Takedown Rules, xem:
hitp://www.michaelgeist.ca/2016/01/the-trouble-with
-the-tpp-day-4-copyright-notice-and-takedown-
rules/, truy cap ngay 23/9/2017.



