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T6m tiit: Bili vidt phdn tich vai trd cUa cdc nhil cung cdp dich vy internet trong linh 
V(<C lhlfC thi quyJn tOe giG tren m6i truimg internet <1 Vi?! Nam va t6ng quan v~ ba 
phuang th~c dp dz.mg trcich nhiim J6i v&i cdc nhil cung cdp dfch V!J internet phd biin. 
D6ng thi'!i, hili vidt aJ xudt m(jt phrrang thUc cho cdc nhil cung cdp dich V!J internet a 
Vi?t Nam vQ djnh huflng chfnh sdch cUa Vi?t Nam trong b6i cimh hi~n nay. 

Abstract: This paper analyses the role of internet service providers (JSP) in 
copyright eY!fOrcement in online environment in Vietnam and introduces three main 
kinds of JSP responsibility. It also proposes another kind of JSP responsibility and 
related policy in Vietnam. 

T rong thOi df;li internet ph<it tri~n 
nhanh va ffif;lllh nhu hi~n nay, v&i 

S\f ph6 bi€n L:(mg ngh~ chia se file dbng 
d~ng (peer to peer~ P2P), de h<'mh vi xam 
phf;lm quy&n t<ic giii nO rQ khi~n chU tac 
quy&n g~p nhi&u khO khan trong vi~c biio v~ 
hi~u qua quy€n lqi chinh d<ing ella minh. 
C<ic nha CUng cfip djch V\1 internet, vim C6 Vj 

tri d?c bi~t, n6i len nhu Ia mQt d6i tu<;mg 
dn hu&ng d~n cUa c<ic nha lam lu~t d~ bi~n 
hQ th<lnh chti the cO tnich nhi~m thvc thi 
quy&n t<ic gia tren internet. 

J. Vai trO ella cac nh3 cung dp d!ch 
VI} internet trong h~ th6ng ph<ip lu~t v~ 
thv·c thi quy~n tac giii t~i Vi~t Nam 

1.1. Khdi nifm "nhil cung cfi.p dich V(l 

internet" 

Lu~t SO hfru tri tu~ nam 2005 (sUa d6i, 
b6 sung nam 2009) kh6ng quy djnh Cl,l th~ 
vai trO ella cac ilhil cung dp djch VI,! 

'ThS., D11i h9c Kinh tt -Lulj.t, D11i h9c Qubc gia Tp. 
H6 Chi Minh. 
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internet (internet service provider ~ sau diiy 
goi t~t Ia ISP) nhu Ia mQt thvc th~ thvc thi 
quySn tac gia trong m6i tnrCrng s6, vi v~y, 
kh6ng cO kh<ii ni~m vb JSP trang van ban 
n3.y. Thay vaa d6, kh<ii ni~m ISP duqc quy 
dinh trong Nghi dinh siJ 72/2013/ND-CP v~ 
quiin 1)', cung d.p, sir dl,lng djch V\1 internet 
va thOng tin tren tnf;lng (Nghj djnh 72). 

Tuy nhi6n, d.n hru y Ia c6 SI,T kh<ic nhau 

d<ing k~ v& nQi h<lrn cUa kh<ii ni~m ISP thea 
Nghj djnh 72 cUa Vi~t Nam v&i quy djnh 
ella cac qubc gia kh<ic tren th~ gi&i. C1,1 th~, 
trong Nghj djnh 72, ISP duqc djnh nghia 13. 

nhiing daanh nghi~p vi"€n thOng cung cfip 
djch VI) truy nh~p internet v3. djch VI,! k~t n6i 
internet (khoan 4 Di€u 3 ). Thea dO, djch V1,l 

truy nh~p internet Ia djch v1,1 cung dp cha 
nguCri slr dl)ng internet khii nang truy nh~p 
d~n internet, cOn djch v1,1 k~t n6i internet Ja 

djch V\1 k~t nbi daanh nghi~p cung cfip djch 
V\1 truy nh~p internet, daanh nghi~p cung 
d.p djch V\1 Ung dl)ng vi~n thOng v&i nhau 
d~ chuy~n t3.i hru luqng internet (kha<in 2 



Di~u 3). Kh<ic v&i Vi~t Nam, a nhiSu qu6c 
gia kh<ic tn!n th~ gi&i, ISP duqc djnh nghia 
v&i tu c<ich l<i mQt chll th€ chju Sl) di~u 
chinh ella Lu~t Ban quySn cO nQi h3m rQng 
han. Theo dO, Lu~t Ban quySn ella d.c qu6c 
gia nhu My, Oc hay Lien minh chau Au quy 
djnh ISP bao g6m ca hai lo<:~-i: C<ic nh3 cung 

cfip djch Vl,l. truy nh~p v3 k~t n6i internet 
cling de nha cung dp djch v1,1. luu trfr thOng 
tin va cOng C\1 djnh vj thOng tin. Vi dv, Oc 
quy djnh de ISP 1 cO 4 lo<:~-i ho<:~-t dQng chju 
SIJ diSu chinh cU.a Lu~t Ban quy~n 1968 
(The Copyright Act 1968 (Cth) bao gbm 
cung dp djch v1,1. truy~n din, djnh tuy~n, 
h.ru trfr trung gian hoi;ic tl,lm thOi, luu trfr b<in 
sao de d6i tuqng ban quy~n mQt dch tl,f 

dQng (caching) ho~c theo yeu d.u ella nguOi 
dUng, va cu6i c-Ung Ia chuy€n nguOi dUng 

d~n dja chi tfl,fc tuy~n b~ng cOng Cl,l. djnh vi 
thOng tin2

. 

Nhfrng quy djnh tuong tl,f cilng cO th~ 
tim th§y trong D<:~-o lu~t Thien nien kY s6 
ella Hoa KY (Digital Millennium Copyright 
Act- DMCA) t~i Di€u 5123 

Ngo<li ra, kh<ii ni~m ve ISP duqc ghi 
nh~n trong Hi~p djnh D6i tic xuyen Th<ii 
Binh Duang (TPP)4 cling c6 nQi ham rQng 

1 Lu~t Ban quy~n ella De khOng sfr d1,1ng kh<ii ni~m 
ISP ma thay vao d6 18. kh<ii ni~m "c<ic nh<i cung d.p 
djch Vl,l v~n chuy€n" (carriage service provider). 
2 Di~u 116AC, I 16AD, 116AE v<i 116AF, Lu~t B<in 
quy~n 1968 elm Oc._ t~i: http://www.austlii.edu.aw' 
cgi-bin/viewdb/au/legis/eth/consol_ actlcal968133/, 
truy e~p ng<iy 23/9/2017. 
3 Lu~t Quy~n tac gi3. ella Hoa K y (cOn goi 13. D~o 
lu~t thiCn nien kY s6 - DMCA), t~i: https://www. 
eopyright.gov/titlc I 7/, truy c~p ngay 23/9/2017. 
4 To<ln viin ella TPP t~i http://wtoecnter.vn /tpp/full
text-and-summaries-tpp, truy c~p ngay 23/9/2017. 
T~i cuQe hQp vao th<ing 11/2017 t~i D<l N~ng- Vi~t 
Nam, Hi~p djnh n<ly dli dtrqc cdc nu&e th<lnh viCn 
tham gia th6ng nhAt d6i ten th3.nh Hi~p djnh £>6i t<ic 
toan di~n vii ti~n bQ xuyen Thai Binh Duong -
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nhu v~y. OJ th6, DiSu 18.8 quy djnh ISP 
bao g6m hai lo{li: 

(1) Nh<'t cung d.p de djch VI) trl)c tuy~n 
cho vi~c truySn din, djnh tuy~n ho~c cung 
dp k~t n6i cho truySn thOng tfl,I."C tuy~n kY 
thu~t s6, gifra hai hay nhiSu di€m do nguOi 
dUng x<ic djnh, d6i v&i c<ic nQi dung do 
nguOi dUng h,ra chQn, thl,fc hi~n ch\rc niing 
truy€n din, djnh tuy~n, hoi;ic cung dp k~t 
n6i d~n de tii Ji~u rna kh6ng tam thay d6i 
nQi dung ella tii li~u dO, ho~c luu trfr trung 
gian va t<:~-m thUi die tii li~u dO mQt each tl! 
dQng trong mQt quy trinh kY thu~t; 

(2) Nhi cung dp de djch Vl,l. tfl,l."c tuy~n 
thi)C hi~n chtrc niing luu trfr, thea chi djnh 
ella nguiYi dUng, tlii li~u tren h~ th6ng hoi;ic 
m{lng duqc di€u khi€n ho~c v~n hanh b6i 
ho~c cho nh3 cung dp djch V1,l internet; va 
chuyen ho~c k~t n6i nguOi dUng d~n mQt vj 
tri tfl,l."c tuy~n b~ng vi~c sir d1,mg c<ic cOng c1,1. 
djnh vj thOng tin, gbm c<i sieu lien k~t va 
thu m1,1.c. 

Th~m chi, Chi thi v~ thuang m<:~-i di~n tir 
2000/3l/EC ella Nghj vi~n va HQi dbng 
chau Au5 cOn quy djnh r~ng bfit k)' ca nhan, 
t6 chlrc nao cung dp djch Vl,l xii hQi thOng 
tin d€u dUQ"C COi Ia ngut'Jj cung cfip djch Vl,l. 

v3 chju Sl,f di€u chinh ella ph<ip lu~t ve 
quyen t<ic gi~i. Kh<ii ni~m "djch v1,1. xi'i hQi 
thOng tin" duqc hi€u theo quy djnh t<:~-i Di€u 
I (2) cua Chi thi 98/34/EC6 duqc sira d6i, b6 
sung b&i Chi thi 98/48/EC7

, thea dO "djch 

CPTPP (Comprehensive and Progressive Agreement 
for Trans-Pacific Partnership). 
5 Chi th! v~ thuang ml]li di~n tlr 2000/31/EC, t~i: 
http:/ leur-lex .europa. eullegal-content/EN/ ALL/?uri= 
celex:32000L0031, truy c~p ngay 23/9/2017. 
6 Xem t~l http://eur-lex.europa.eu/legal-content!EN/ 
ALL/?uri=CELEX%3A31998L0034, truy c~p ngay 
23/9/2017. 
7 Xem t~i http://eur-lex.europa.ew'legal-content/EN/ 
ALLI?uri=LEGISSUM:I21003, truy e~p ng3.y 
23/9/20! 7. 
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Vl,l" hi "bftt clr djch V\1 xa h{)i thOng tin mio, 
nghia hi, bit clr djch V\1 nao thOng thuCmg 
duqc cung dp c6 tinh phi, a mQt khoitng 
each, b~ng cac phuang ti~n di~n ru vii thea 
yeu diu ella ca nhiin nguOi nh~n djch v1,1". 
Nhu v~y, nhfrng hoc:tt dQng duqc baa quat 
bOi cac Chi thi ella Lien minh ch<iu Au rna 
mQt nhit cung .dp djch V\1 tht,rc hi~n ta fit 
rQng i<Jn. 

RO rang, khii ni~m ISP thea lu~t Vi~t 
N am c6 nQi him h~p han so v6i de h~ 
th6ng phip lu~t kh<ic, thea d6, chi baa gdm 
cic t6 chtrc cung dp djch V\1 truy nh~p 
internet ho~c c6 vai trO trung chuy€n hru 
Iuong internet (internet transit), ehlr kh6ng 
baa g6rn doanh nghi~p c6 vai trO luu trfr 
(storage, hosting) hay cung dp c6ng cv 
djnh vi (location tools) thOng tin cho ngu&i 
dUng. Trang tuang lai, Vi~t Nam d.n slra 
d6i, b6 sung khai ni~m ISP cho phU hqp v&i 
xu th~ chung ella qu6c t~. 

1.2. Vai trO hifn tp.i cUa JSP theo quy 
dinh ciia pluip lu{it Vift Nam 

Trang h~ th6ng ph3p lu~t Vi~t Narn v€: 
quy€:n t3c gia, traeh nhi~m cUa TSP lit mQt 
khm'mg tr6ng l&n. Hfiu nhu kh6ng c6 mQt 
quy dinh C\1 th€ ap tnich nhi~m ten cac ISP 
trong vi~c thvc thi tae quy€:n trong m6i 
truCmg mc:tng tn,re tuy~n. Trang Lu~t SO hfru 
tri tu~ nam 2005 (sUa d6i, b6 sung nam 
2009), vai trO ella de lSP kh6ng h€: duqc d€: 
c~p. Th~m chi, trong Nghi djnh 72, m~c dU 
c6 quy djnh v€ tnich nhi~m, quy6n h~n ella 
ISP nhung l~i kh6ng d~t ra tr3ch nhi~m thl,Tc 
thi quy€:n sO hfru tri tu~. Kh6ng th€ tim thfty 
bit c(r trach nhi~m mlo ella ISP trong vi~c 
b:io v~ quy€n sO hfru tri tu~ t<;ti Di€:u 5 .(d.c 
h<lnh vi bj dm} hay Di€:u 7 ella Nghi djnh 
72 (quy djnh quy€:n Vel nghfa V\1 etia doanh 
nghi~p CUOg cfip djeh V\1 internet), thay v<\o 
d6, Nghj djnh 72 chi quy djnh nghia V\1 nay 
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dbi v6i de t6 chtrc, doanh nghi~p thiet l~p 
trang thOng tin di~n tlr t6ng hqp va c<ic quy 
djnh nay vin cOn rit chung chung, thieu C\l 
th€s. M~c dU khoin 4 Di€:u 24 Nghj djnh 72 
yeu du eac t6 chlrc, doanh nghi~p eung dp 
djeh V\,1 ph:ii ki€m tra, giam sat loc:ti bO 
nhfrng th6ng tin eOng cQng c6 nQi dung vi 
phc:tm E>i~u 5 Nghj djnh 72 ngay khi tv: philt 
hi~n ho~c e6 yeu d.u bfi.ng van ban ella ca 
quan nha nu6c c6 th.im quy~n, nhung Di€u 
5 lc;ti hoitn toitn kh6ng d€: c~p cten hitnh vi vi 
phc:tm quy€:n tile gia. Tuang tl,T, Lu~t Cdng 
ngh~ thOng tin nam 2006 dU cO quy djnh 
nghiem dm hilnh vi xam phc;tm quy€:n s& 
hiiu tri tu~ (khm\n 3 Di~u 12) nhung i?i 
kh6ng e6 nhfrng quy djnh c~ the v~ cilch 
thlrc, quy trinh cfing nhu tnkh nhi~m bito v~ 
quy~n tile gia cho de ISP. Ben cc;tnh d6, 
Lu~t cfing chi quy djnh de t6 eht'rc, c:i nh<in 
truy~n dua, luu trfr tc;tm th&i, cho thue chO 
luu tri1", cung d.p c6ng Cl,l tim ki~m th6ng 
tin s6 e6 nghia V\l gO b6 ho~c ng3n ch~n 
vi~e truy nh~p thOng tin s6 chi" trong truOng 
hqp thea yeu du ella ca quan nha nu6c cO 
thfi.m quy~n ho~c do minh t\]" phat hi~n 
th6ng tin s6 duqc luu trii lit tr3i ph<ip lu~t 
(Di~u 16 d~n Di€u 19). N6i c<ich khilc, de 
ca nhan, t6 chlrc nay kh6ng phii chju trilch 
nhi~m thea dOi, gi<im s<it c3c th6ng tin s6 
duqc truy€n dua, luu trii thea yeu du ella 
nguCri kh<ic 9 , va cfing khOng phii chju tr<ieh 
nhi~m v~ tinh hqp phap ella de thOng tin 
nay n~u nhu hQ kh6ng sUa d6i thOng tin hay 
thve hi~n cac h<lnh vi vi phc:tm ph3p lu~t 

~ Khoim 5 Bi~u 24 Nghi djnh s6 72/2013/ND-CP 
quy djnh t6 chlrc, doanh nghi~p thiSt l?p trang thOng 
tin di~n tlr t6ng hgp phii.i thvc hi~n quy d!nh cUa 
ph<ip !u~t v6 s& hiiu tri tu~ lien quan dSn vi~c cung 
dp vii. slr d\.lng thOng tin nhung khOng neu r6 co chS 
th1,1c hi~n q.1thS. 
9 Vi dl,l: khmin 2 Bi~u 17 Lu~t C6ng ngh~ thOng tin 
niim 2006. 



kh<ic 10
. MQt di~u d<ing hru y li Lu~t COng 

ngh~ thOng tin narn 2006 chi quy djnh c<ic 
t6 chlrc, d nh<in truy~n dua, luu trfr thOng 
tin sb chi phi'li thilo gO ho~c ngan ch~n truy 
nh~p d€n c:ic dfr li~u thuQc tru6ng hQ'P bj 
dm quy djnh t~i khoin 2 f)i~u 12 rna khOng 
ap dvng cho khoiln 3 f)i~u 12 v~ di~u khoin 
drn xiim ph<:lrn quy~n s& hfru tri tu~. 

Them via d6, cac van ban ph<ip IY hi~n 
nay d~u yeu du ISP phai c6 nghia v1,1 b3o 
v~ bi rn~t th6ng tin khich bing, kh6ng 
duqc ti€t IQ trir die truCmg hqp ngo~i I~ 
thea lu~t dinh rni trong s6 c<ic ngo~i I~ d6, 
kh6ng c6 nga<:li I~ nio lien quan d€n vi~c 
chll s& hfru tic quy~n c6 quy~n yeu d.u ISP 
phii cung dp thOng tin thue baa d~ thvc 
thi quy~n t<k gia 1 1

• 

Nhu v~y, h~ thbng phip lu~t Vi~t Narn 

tlr tru6c d€n nay d€u ghi nh~n ISP thuin tUy 
c6 vai trO nhu Ji mQt nguCri trung gian c6 
nhi~m vv chuy~n t<ii thOng tin thea yeu ciu 
ella nguCri gtri d~n nguCri nh~n nhu mQt buu 
di~n, vi hiu nhu khOng c6 tnich nhi~m dbi 
v6i nhfrng nQi dung ella nguCri dUng vi cang 
khOng c6 quy~n can thi~p d€n nhfrng nQi 
dung d6 (trir mQt s6 nga~i I~ nhu dad~ c~p). 
Hi~n t<:li lSP khOng bj ip trich nhi~m phii 
thvc hi~n b<i.a hQ quy~n hie giii trong mOi 
tnrCrng ffi<:lng nhu ba phuang thUc ph6 bi€n 
tren th€ gi6i duqc trinh bay sau d<iy. 

10 Di~u 20 Lm).t COng ngh~ thOng tin nam 2006. 
11 Vi dl), khoiin 4 Di~u 6 Lu~t ViEn thOng quy djnh 
de tnrCrng hgp ngo~i I~ nily bao g6m: (I) NgtrCri sir 
dvng dich vv viEn thOng d6ng y cung dp thOng tin; 
(2) C<ic doanh nghi~p vien thOng c6 thOa thu~n b~ng 
van b<'m viTi nhau v~ vi~c trao d6i cung dp thOng tin 
lien quan d~n nguOi sir d\mg dich vv viEn thOng d& 
ph\IC v1,1 cho vi~c tinh gi<i cuUc. I?p h6a don vii ngan 
chi,in hilnh vi tr6n tr<inh th~,rc hi~n nghia Vl,l theo h<;rp 
d6ng; vii (3) Khi cO yCu du ella co quan nha mrUc c6 
th~m quy6n. 

THACH NHJ]JM eVA cAc NHA. ... 

2. Phuong thU·c :ip dl}ng tr<ich nhifm 
ISP bito h() quy~n t:ic gi3 tren internet 

2.1. Tllii t~c thOng blio vti gil bO 
(notice and take-down) 

Qu6c gia tieu bi~u cip d1,1ng thU tl,lc nay 
Ja Hoa Ky. Thll ti).C notice and takedown 
duqc quy djnh trong D~o lu~t Biin quy~n 
Thien nien k)i s6 (Digital Millennium 
Copyright Act - DMCA) niim 1998. Theo 
dO, khi chll s& hfru t<ic quy~n ph<it hi~n himh 
vi vi ph<:lm quy~n tcic giii duqc thvc hi~n bCri 
mQt ngui:ri dUng online, hQ c6 quy~n philt 
mQt thOng b<io (notice/notification) thea quy 
djnh ella DMCA (gQi hl DMCA notice) glri 
d~n ISP nai chUa dl,mg nQi dung bj ccio buQc 
vi ph~m. n€u th6ng baa d<ip ling cac yeu du 
ella DMCA thi ISP phii c6 trcich nhi~m g& 
bO nQi dung iy xubng (takedown). 

D~ c6 hi~u h,rc phcip Iy, mQt thOng baa 
DMCA phiii hQi dU cilc y~u t6 sau12

: 

(I) Chfr ky (k~ ca chfr ky di~n tir) cua 
nguCri nh<in danh chU sCr hfru quy~n bj xam 
ph~m; 

(2) Tc'ti li~u chlrng minh quy~n dbi v6i 
mQt tcic phlim (ho~c danh s<ich d~i di~n ella 
nhi~u t<ic phlim) cho 13 bj xam ph<:lm tren 
mQt dja chi online; 

(3) xac dinh. tfti li~u 13 dbi tuqng bj c:io 
buQc vi ph<:lm t<ic quy~n, ho~c ccic tai li~u da 
bj g& b6 ho~c du<'mg d§n truy nh~p bj vO 
hi~u h6a, vft thOng tin hqp Iy, dfiy dU cho 
phep nhft cung dp djch v1,1 djnh vi duqc tai 
li~u d6; 

(4)Thong tin dfty du, hqp ly cho phep 
nhi cung dp djch V\1 lien h~ v&i ben khi€u 
n{li, vi dv dja chi, s6 di~n tho~i, vi dja chi e
mail (n€u c6); 

(5) MQt tuyen b6 th~ hi~n ben khi€u n~i 
c6 ni~m tin ngay tinh r~ng vi~c sir d1,1ng tii 

I! Di~u 512{c)(3) DMCA. 
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li~u bj khi~u n~i Ia khOng duqc sv cho phep 
ella chU sO hfru t<ic quy~n ho~c d~i di~n hqp 
phip ella hQ ho~c tr<ii lu~t; 

(6) MOt tuyen b6 th~ hi~n r~ng nhfrng 
thOng tin trong thOng b<io 13 chinh x<ic va 
ben khi~u n~i duoc quy~n hilnh dQng nhiin 
danh chll s<'r hfru quy~n bj x3m ph~m. 

Ngoai ra, DMCA cOn quy dinh dmg n~u 
khOng d6ng Y v&i canh b<io ella ISP, nguOi 
dUng c6 quy~n thOng bio ph<l.n h6i (counter 
notification) d~n ISP d~ tuyen b6 hilnh vi 
ella minh hi kh6ng xam ph~m quy~n tac gia 
nhu khi~u n~i ella ben phit thOng b<io 
DMCA. MQt thOng b<io phan h6i phai c6 
c<ic thOng tin sau 13

: 

(1) Chfr k)' ella nguOi sir d1,mg; 
(2) ThOng tin chlmg minh d.c tai li~u dii 

bi g6' b6 hoi,ic duOng d~n truy nh~p bj vO 
hi~u h6a va vj tri ella chllng; 

(3) MQt tuyen b6 th~ hi~n r~ng nguOi sU 
dvng c6 ni~m tin ngay tlnh r~ng vi~c t<ii li~u 
bi x6a ho~c bj vO hi~u h6a l<i do nhim l~n 
hoi,ic thOng tin chlmg minh quy6n c6 sai s6t. 

( 4) Ten, dja chi, s6 di~n tho~i ella ngu<'ri 
sU d1,1ng va mQt tuyen b6 r&ng nguOi slr 
d1,1ng d6ng )' th~m quy6n xet xtr ella TOa <in 
khu vvc ella Lien bang. 

Khi nh~n dugc thOng b<io ph<in h6i c6 
nQi dung phll hqp v&i yeu du ella D~CA, 
lSP c6 tnich nhi~m gUi ban sao elm thOng 
bio ph<in h6i nay d~n nguCri dii gtri thOng 
baa khi~u n;:ti DMCA, va b<io r&ng ISP ·se 
khOi ph1,1c l;:ti dfr li~u dii bi g& bO hoi;ic bj vO 
hi~u h6a. C6ng vi~c miy ti~n himh trong 
vOng 1 0~ 14 ng<iy Jam vi~c k~ tir ngily nh~n 
duqc thOng b<io ph<in h6i, trir truOng hqp 
ben khi~u n~i kh6i ki~n ra tOa d~ ngiin can 
h<inh vi x3m ph~m quy~n tac gia ella phia 
ben kia. 

13 Dit':u 512(g)(3) DMCA. 
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DMCA cling quy dinh d.c di~u ki~n d€ 
ISP duqc hu&ng quy6n mi~n trir hoi,ic g'i&i 
h~n tnich nhi~m (safe habours). Nhin chung, 
ISP duqc gi&i h~n tnich nhi~m d6i v6i 
truOng hqp hQ chi truy~n dua thOng tin thea 
yeu du ella nguOi khic va hQ khOng can 
thi~p vao thOng tin d6, ho~c hQ khOng bi~t 
va khOng buQc ph<ii biet thOng tin duqc luu 
tni hoi,ic duqc djnh vj Ia xam ph~m quy~n 
tic gi<i v_a hQ dii ngay J~p Urc thio g& thOng 
tin hay ngiin can truy nh~p d~n thOng tin 
xiim ph;:tm ngay khi bi~t dUQ'C S\f Vi ph;:tm 
d6 (Di€u 512 (a), 512(b), 5l2(c), 5l2(d)). 

Ngoai ra, DMCA quy djnh chi.i th~ 
quy~n t<ic gia c6 quy~n yeu du mQt l~nh tU 
t6a in cho phep JSP cung d.p d.c thOng tin 
nh~n d~ng cac tai khoan internet c6 hanh vi 
xam ph(,lm d~ thvc thi vi~c baa hQ quy6n tic 
gia (Di€u 512.h). 

Thll tvc notice and takedown cilng duqc 
ip d1,1ng b6'i cac qu6c gia nhu Uc 14

. Hi~p 
djnh D6i t<ic xuyen Thii Binh Duong (TPP 
~ CPTPP) cling quy djnh thU tvc nay t;:ti 
llil,IC J ella Chuang 18 ve b<io hQ quy~n sO 
hfru tri tu~. Nhin chung, cic quy dinh ella 
TPP - CPTPP t~o ra mQt chu~n chung v€ 
vai tr6 ci.ia ISP vi ben qnh d6, TPP -
CPTPP c6 nhfrng chU thich khuy~n nghi 
c<ich thlrc Cl,l th~ h6a d.c quy djnh chung 
nay trong Ju~t ella m6i qu6c gia th<inh vien. 
V~ ca ban, c6 th€ nh~n thAy thi.i tvc notice 
and takedown trong TPP mang ding dAp 
cic quy djnh ella DMCA rAt rO net. DU v~y, 
vdn c6 -mQt s6 diem kh<ic nhau gifra TPP va 
DMCA d<ing luu )'; vii chinh nhfrng kh<ic 
bi~t nay l~i khi~n thU tl,Ic notice and 



takedown ella TPP - CPTPP c6 nhi~u 
khuy6t di~m han DMCA. C1,1 th~: 

Thlr nh~t, quy djnh v~ thOng bao phan 
h6i trong TPP - CPTPP khOng mang tinh 
b~t buQc rna tlly vao lu~t ella m6i qu6c 
gia15

• Di~u d6 c6 th~ dftn t&i kha nang "l~nn 
quy~n" ella cac chll s& hfru quy~n tac gi<'t 
khi cb g~ng khi6u n:;ti dmg nhi~u Cling tbt 
c:ic h<lnh vi v6n dT khOng vi ph~m t:ic quy~n 
(vi dl,l nhu cac truc'mg hqp duqc slr dl,lng 
hqp IY - fair use) trong truc'mg hqp lu~t 

qu6c gia khOng quy djnh vi~c thOng b<io 
phcln hbi. 

Thir hai, TPP - CPTPP d~t ra nhfrng 
yeu du tuong d6i tho:ing d6i v&i nQi dung 
ella thOng b:io vi ph~m gi'ri d6n ISP. C1,1 th~, 
mQt thOng b:io c6 th~ chi dn thOa man hai 
yeu t6 sau: (1) ChU·a thOng tin diy dU va 
hqp IY d~ cho phep 1SP xac djnh duqc t:ic 
ph&m, bu6i bieu di€n, bcln ghi am duqc cho 
Ia bi xam plw.m, ti3.i li{:u bj c<io buQc 1<\ vi 
phl:lm, vj tri tn.rc tuyen ella vi phl:lm bi do 
buQc; va (2) C6 xac nh~n diy dU v~ tinh x:ic 
thlJC th&m quy~n ella nguOi thOng bio. Tit 
nhien, de qu6c gia thanh vien e6 th~ quy 
djnh them de nQi dung kh<ic. Tuy nhien, 
n6u lu~t ella mQt qu6c gia chi dlrng il:li a 
nhfrng quy djnh nay thl vftn duqc coi hi tu:in 
thU TPP. Trong truc'mg hqp nay, chll tic 
quy~n c6 th~ d€ dang phat mQt thOng bio 
den JSP mil kh6ng ph<li dn nh~c v~ ngol:li I~ 
ella vi~c slr d1,1ng tic ph&m e6 quy~n tic gicl. 

C6 th~ n6i, thll ll,lc notice and takedown 
:ip d~t tr<ich nhi~m dang k~ len de ISP. Tuy 
lu~t ella de qu6c gia <ip d1,mg thU l\lc nily 
d~u kh~ng djnh khOng yeu du ISP phiii 
gi:im sat thOng tin ciing nhu chU dQng tim 
k16m b~ng chlrng ch6ng l~i de hilnh vi xiim 
phl:lm ban quy~n. nhung v&i quy trinh hilnh 

15 Di~u 18.82.4 ella TPP. 
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xfr thea thOng bao va thOng b<io phcln hbi 
nhu tren, ISP khOng cOn dOng vai trO don 
thudn lil mQt nguOi v~n chuy~n thOng tin 
mang tinh trung gian truy~n thbng nfra mil 
duc'mg nhu ti€n gfin han aen vai trO ella mQt 
nguOi di~u hilnh, qucln IY thOng tin. 

2.2. Phu-ung tlritc phiin Ung tiing ddn 
(gratluated response/three strikes) 

CO th~ n6i, diiy lei mQt bi6n th~ ch~t che 
han ella thU t1,1c notice and takedown. Ph:ip 
lil qu6c gia dfiu tien kh&i xu&ng thll t1,1c nily 
vito nam 2008. Graduated response hay 
three strikes yeu cfiu de ISP c6 nghia v1,1 
hl:ln ch€ himh vi xiim phl:lm biin quy~n tren 
internet, d~c bi~t lil cite hol:lt dQng chia se 
fJ!e du&i hinh thlrc P2P, b~ng c<ich ban hilnh 
de bi~n phap trimg phr;tt nghiem kh~c. Theo 
d6, chU th~ quyen tic gicl se thOng b<io hanh 
vi xiim phl:lm titc quy~n ella c<ic thue bao 
d6n ISP, ISP c6 nghia Vl,l giri thOng b{w 
canh c<io d~n nhfrng thue bao d6, dbng thCri, 
gi'Y bO nQi dung vi phl:lm ho~c vO hi~u h6a 
duOng d~n d€n nQi dung dO; n6u nguOi dUng 
v~n cOn ti~p tl)c vi ph~m thi tlly theo lu~t 
ella m6i qu6c gia, ISP phiii <ip d1,mg de bi~n 
phip kY thu~t d~ "trimg phl:lt" nhu phr;tt ti~n, 
gi<lm bang thOng internet, kh6a giao thlrc 
ffil:lng (protocol) ho~c th~m chi ng~t k€t n6i 
internet d6i v&i thue bao d6. Phuong thlrc 
nily duqc ghi nh~n lflJC ti€p trong de dl:!O 
lu~t nhu a Phitp 16

, New Zealand 17 va Han 

16 HADOPI Law, ban hitnh niim 2009. Xem Hugh 
Schofield, New internet piracy law comes into effect 
in France, http://ncws.bbc.co.uk/2/hi/8436745.stm, 
truy c~p ngily 23/9/2017. Xem toitn viin HADOPI 
Law, biin ti~ng Ph:lp 1\'i https:l/www.lcgifrance. 
gou v. fr/a ffich T cxte .do '?c idT extc= JO RFTEXT00002 
0735432, truy c~p ngity 23/92017; ban djch ti~ng 
Anh kh6ng chinh thlrc ella t6 chlrc La Quadrature du 
Net 1\'li: https://wiki.laquadrature.nct/HADOPI_full_ 
translation, truy c~p ngity 23/9/2017. 
17 Copyright (!'?fringing File sharing) Amendment 
Act, duqc ban hitnh niim 20 II, http://www. 
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Qu6c 18
; ho~c thOng qua vi~c ban h~mh BQ 

quy de nghia V\1 mang tinh biit buQc nhu a 
Arih 19 . d My, phuong thtrc mly khOng duqc 
lu~t hOa, nhung die ISP cO th~ tham gia mQt 
cich tv nguy~n20 • 

Phuong thUc graduated response nh~n 
duqc S\f llng hQ nhi~t. tinh ella cic t6 chlrc 
dl;li di~n cho chll s& hfru quy€n tile gia, d~c 
bi~t trong linh V\fC 3m nhl;lC va phim <inh -
linh vvc d~ bj xam phl;lm quy€n b&i hol;lt 
dQng chia se file qua giao thlrc P2P, nhung 
cilng bi ph:in d6i m~nh me b&i nhfrng ben 
cOn l~i, bao g6m ng<inh cOng nghi~p ISP, 
cic thue bao internet, cic nha hol;lt dQng 
nhan quy~n lin cic chuyen gia phap 1)'. L~p 
lu~ phi'm d6i chll y~u xu~t phat tir I:Y do lo 
ngl;li phuong thtrc nay ap d~t tritch nhi~m 
qua n~ng n€ va khOng cOng bfi.ng cho ISP, 
cin tr& quy€n tv do ngOn lu~n, gay kh6 
khan trong vi~c slr dl,lng hqp l:Y quy€n tac 
gi<i, ho~c t~ han, dii bi~n cic ISP trO th<lnh 

legis\ation.govt.nzlact/public/20 11/00 llllatcst/DLM 
2764312.html, truy c~p ngay 23/9/2017. 
18 Copyright Law, dtrQ"C ban hftnh niim 2009. 
http://www. wipo. i nt/wipolex/ en/details.j sp?id= 7182, 
truy c~p ngfty 23/9/2017. 
19 Digital Economy Act, duqc ban hilnh n:lm 20\0, 
quy djnh de JSP phai tuan thU phuong thlrc 
graduated response dtrqc quy djnh trong BQ quy t~c 
nghia vv dugc phC chuin biri OFCOM (co quan quan 
lY thOng tin lien i{lc elm Chinh phU Anh), https: 
I lwww .le g'islation.gov. uk/ukpga/20 l 0/24/contents, 
truy c~p ngiy 23/9/20 l 7. 
20 Tnr&c d3y, H4 th&ng cimh bJo bim quy~n 
(Copyright Alert System -CAS) 6 MY • mQt tli chlrc 
C6 chlrc n:lng -cilnh bt\.o, git\.o dt.JC v<i trfrng ph{lt c;ic 
thue bao c6 hftnh vi xam ph{lm ban quy6n, dii th\fC 
thi phucmg thlrc graduated response, c1,1 thS, n~u sau 
hilng io{lt thOng bll.o dnh do d~n nguOi vi ph~m, 
nhtmg hinh vi vi ph{lm van duy tri, thl tbi eta d~n 
canh bll.o lfin thlr 6, ISP se tip d1,mg cll.c bi~n phtip 
trlrng ph9t ct6i v6i hQ (nen cOn gQi \a phu-ang thirc 
"six strikes"). CAS glim 5 thinh vien: AT&T, 
Cablevision, Time Warner Cable, Verizon va 
Corneas!. Tuy nhien, hi~n nay, CAS da ch.im dlrt tip 
d1,mg phuang thlrc miy. 
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"dnh sat"21
, c6 quy~n trirng phl;lt h<lnh vi vi 

ph\lm, tam bi~n d\}.ng vai trO d3.n S\1" ella ISP. 

2.3. ThU tl)C thOng btio vti thOng btio 

(notice and notice) . 
Khitc v&i hai phuang thtrc tren, thU tl).c 

notice and notice duqc <ip d\lng 6 Canada 
mang tinh m~m m6ng han. Lu~t Hi~n d\li 
h6a ban quy~n (the Copyright 
Modernization Act), cOn gQi l<i Bill C-\1, 
duqe thOng qua nam 2012, quy djnh cae ISP 
khOng c6 nghia V\1 gO bO cie nQi dung bj 
do buQc 18. vi phl;lm tac quybn hay phili 
e6ng b6 thOng tin eUa thue bao bi do buQe 
trir khi c6 l~nh ella tOa an. Nhu v~y, khac 
v&i thll tl).c notice and takedown, ISP trong 
thU tl).e nay khOng dOi hOi ph<ii tv xem mQt 
nQi dung truy~n t<li tren internet hay mQt 
h<lnh vi mlo dO cUa thue bao l<i c6 xam phl:lm 
tac quyen hay khOng rna vai trO d6 vin 
thuQc v~ tOa an. ISP cling kh6ng c6 quybn 
bQc IQ thOng tin ci nhiin cUa thu€ bao trir 

khi c6 l~nh ella tOa. 

C6 th~ th~y. thU tl).c notice and notice 
ella Canada kha m€m di:o va ehinh sv m€m 
di:o nay dii thu hUt Sl) phe ph<in ella de t6 
ehtrc dl;li di~n eho chll sO hfru quybn t<ie gii. 
MQt vi d\1 di~n hinh Ia Hi~p hQi SO hfru tri 
tu~ qu6c t~ (International Intellectual 
Property Alliance - IIPA) cho r&ng, thll tl).e 
notice and notice khOng hi~u qua, kh6ng tl:!O 

ra dll dQng Ive d~ ngiin ch~n h<inh vi xam 
ph~m quy~n t<ie gia tn,re tuy~n v<i kh6ng tl;lO 
dll ap tvc buQe cic ISP thvc thi lu~t bim 
quy€n, do d6 n6 "khOng thay d6i duqc btrc 
tranh t6ng th~ ella vi~c thi~u cie c6ng C\1 
ph<ip I:Y {nh&m thve thi tac quy~n tren 

:ll Rebecca Giblin, When /SPs become Copyright 
police, IEEE Internet Computing, t~p 18, s6 2, tr. 86. 



intemet]"22
. Nguqc l~i, mQt sA chuyen g1a 

phap IY tin r~ng, thU tl).c notice and notice 
ella Canada Ja hieu qua va can b~ng duqc 
lqi ich ctia d chli sO hfru t<ic quy€n hin 
nguCri dUng intemet23

• 

3. Thii tl}c notice and notice - :ip 
dl}ng cho ISP Vi~t Nam 

Li~u trong tuong lai, d€ bOa hqp v&i xu 
th€ ap tr<ieh nhi~m thve thi lu~t bim quy€n 
len de ISP trong mOi truCrng internet, Vi~t 
Nam nen Iva ehQn deb nao trong sA ba 
phuong thUc tren? Bay Ia mt,)t c<iu hOi khOng 
don gi<in, dOi hOi phai c6 nhfrng nghien elru 
ehuyen sau va phan tich toan dien de v~n d€ 
tir IY lu~n d€n thvc ti~n. Do d6, trong khuOn 
kh6 bii vi€t nay, t<ic gii khOng c6 tham VQng 
d€ xu~t de quy djnh chi ti€t, e1,1 th~ v€ mQt 
bien ph<ip <ip tr<ieh nhi~m cho ISP rna chi 
neu y ki€n v€ mQt khung ph<ip Iy phll hqp 
v&i tinh hinh thgc t€ ella Vi~t Nam. T<ic gi<i 
cho r~ng, thU h)c notice and notice nhu 
Canada <ip d1,mg sC thich hqp v&i Vi~t Nam 
hon ca bCri de IY do sau: 

(1) Vd trcich nhi¢m cUa JSP 

ThU t1,1c notice and takedown va phuang 
thirc graduated reJponse n€u duqc ap d~:mg 
t~i viet Nam se d~t ra mOt g<inh n~ng r~t l&n 
d6i v&i cac ISP. ISP Ja chti th~ duy nh~t 
nim rO thOng tin d nhiin thi!C ella de t:li 
khoan ao va nim rO de ho~t dOng ella 
nhfrng tai khoan nay, do d6, n€u kh6ng e6 
S\1' hqp tac ella ISP, cae ehll sa hfru titc 
quy€n kh6 c6 kha niing ngan.ch~n de himh 
vi vi ph~m. Nhung cling chinh vi th€, ISP 

11 
International Intellectual Property Alliance, 2016 

Special 301 Report on Copyright Protection and 
Enforcement- Canada, 215120 !6, tr. 81 - 82. 
n Xem: Vi dv. quan di~m cUa Giao su D\li h9c 
Ottawa - Canada, Michael Geist, The effective of 
notice and notice, 2007 l;;li http://www.michaelgeist. 
ca/2007/02/noticc-and-notice-in-canada/, truy c~p 
nglly 23/9/2017. 
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n~m a vj tri nh~y cam, d~ bj khi€u n~i d~ 
"th€ than" cho nhfrng chll tfti k.hoan ao. 
Trang khi d6, khOng gi6ng nhu cite qu6c gia 
c6 lu~t s& hfru tri tu~ phcit tri~n, ISP a Vi~t 
Nam tlr tru&c d~n nay duqc d6i xlr dan 
thu~n Ja mQt t6 chirc cung dp djch vv mang 
tinh trung gian nen chua cO kinh nghi~m lin 
chu§n hi kY cing v€ ky thu~t. kY nang va 
ki€n thirc phitp IY cho mQt vai trO m&i v&i 
nhi€u tr<ich nhi~rn n~ng n€. Ch~ng h~n. 
phuong tht'rc notice and takedown va 
graduated reJponse buQc ISP phai t\I minh 
thfim djnh xem mOt nQi dung diing t<ii ella 
ngmJi dUng c6 dU y€u t6 cdu thinh hinh vi 
xam ph~m quy€n tcic gi<i hay khOng. MQt 
quy€t djnh mang tinh ch~t tu phap nhu v~y 
rO ring 13 qua slrc d6i v&i ISP a Viet Nam 
v6n cOn xa I~ v&i vj tri ella mQt-ngu<'ri thi!C 
thi quy€n titc gia. 

(2) v~ uic il()ng xa h(li 

Cite dAi tuqng vi ph~m t<ic quy€n tren 
internet thuCrng baa g6m hai lo~i: (I) ChU 
th6 ta de d nhan, t6 chirc dang tfti nQi dung 
vi ph{lm quy~n titc gia tren cac website do 
he;> J~p ra v&i m1,1e dich kinh doanh, tim ki~m 
lqi nhu~n IOn thOng qua vi~c thu hUt duqc 
nhi€u luqt xem va nhO th€ tiing doanh thu 
ban quS.ng do rna khOng phiii m~t phi mua 
ban quy€n24

, va (2) ca nhan nguCri dUng t<ii 
v€, truy c~p hay chia se de file vi ph~m. 
DAi v&i lo{li chU th6 thtr hai, c6 th~ cO nhi€u 
nguyen nhiin khitc nhau dcin d~n hinh vi vi 

24 
X em: Vi dv, B<io do elm LiCn minh SIT hfru tri tue 

qu6c t~ v~ tlnh hinh vi ph\lm biin quy~n trCn interne! 
0 Vi~t Nam: IIPA, 2017 Special 301 Report on 
Copyright Protection and Enforcement- Vietnam, tr. 
72 - 73; m6i day, eve Ph:it thanh truy€n hinh va 
ThOng tin di¢n tlr dii c6ng b6 danh sUch 83 website 
c6 d~u hi¢u vi ph{lm biin quy€n nQi dung chuang 
trinh truy~n hinh, http://abci.gov.vn/bao-vc-ban-quyc 
n-noi-dung/danh-sach-mot-so-wcbsite-co-dau-hieu-v 
i-pham-ban-quycn-noi-dung-chuong-trinh-truycn-hin 
h/106515, truy c~p ngily 21/9/2017. 
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ph~m, trong dO cO hai nguyen nhdn kh<ich 
quan chll y~u ding chU y sau: 

ThU nhdt, thu nh~p nguOi dan Vi~t Nam 
cOn th<ip trong khi phi bin quy€n cho nhfrng 
san ph~m tri tu~ l:fli cao. T<ic gi<i chua tim 
thfiy mQt nghiCn clru diy dll v~ m6i tuong 
quan gifra tinh tr:fj.ng vi ph:ftm ban quy~n v&i 
GDP ella Vi~t Nam. Tuy nhien, chUng tacO 
th~ tham khcio cite qu6c gia cO n~n kinh t~ 
dang ph<'it tri~n nhu Vi~t Nam. MQt nghien 
cUu str d1,mg phuang ph<'ip hili quy dt ngang 
trong kinh t~ hQc ella Simrit Kaur d:i chUng 
minh r~ng, de qu6c gia cO mire dQ GOP 
binh quan diu nguOi thfip se cO ti I~ vi ph<;1m 
b<in quyen cao hon25

. Simit Kaur cOn d~n 
nghien cUu ella Regmi dua ra de con s6 d~ 
chlmg minh dng, n~u a c<'ic qu6c gia cO thu 
nh~p cao d:inh 16% thu nh~p chi ·tiCu cho 
thvc ph&m va ti I~ chi tieu l&n han cho 
nhiing xa xi ph~m baa g6m ca. vi~c chi tieu 
cho nhfrng san ph&m cO ban quy~n nhu 
phcln m~m thi a de nu&c cO thu nh~p thip, 
55% thu nh~p lei d<lnh chi tieu cho thvc 
phim (&Nepal con s6 nay Ia 70% va a An 
DQ, Bangladesh va Pakistan 18. 50%)26

. Nhu 
v~y, khi nguOi dan cOn d<lnh phcln l&n thu 
nh~p d~ lo vin d~ sinh ho~t tieu dUng thi dOi 
hOi hQ phai bO ra mQt kho<in chi tiCu l&n d~ 

n Simit Kaur, Intellectual Property Rights and 
Software Piracy in India, Intellectual Property 
Rights in Developing Countries (K:Y y~u hQi thio t<;~i 
Vi~t Nam), Nxb. D<;ti hQc Qubc gia Tp. H6 Chi 
Minh, 2012, tr. 51. 
u. Regmi, A., Deepak, J. L. Seale, Jr., v:l. J. 
Bernstein., Cross-country analysis of food 
consumption patterns, In Changing structure of 
global food consumption and trade, A. Regmi bien 
t~p. Washington, D.C.: United States Department of 
Agriculture Economic Research Service, 200 I, ddn 
theo Simit Kaur, Intellectual Property Rights and 
Software Piracy in India, Intellectual Property 
Rights in Developing Countries (K y y€u h(li th3.o t<;~i 
Vi~t Nam), Nxb. D<;~i hQc Qu6c gia Tp. Hb Chi 
Minh, 2012, tr. 51. 
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thOa miin nhu du tinh thin thOng qua vi~c 
mua de san phfim cO ban quy~n tren 
internet ta mQt di~u khO cO th~ thvc hi~n. 

ThU hai, tren thvc t~, t6n t~i kh<l nang 
ban than nguOi thvc hi~n hanh vi xam ph<;1m 
ban quy~n tren internet kh6ng bi~t rO h<lnh 
vi d6 1<1 vi ph~m. £>i~u nay cO th~ lit do hQ 
chua duqc trang bi dli ki~n thUc v~ lu~t ban 
quy~n nen hQ khOng y thlrc duqc hinh vi vi 
ph~m ella minh. MQt kh<io sit nam 2016 ella 
Uc v~ tinh tr{lng vi ph<;1m ban quy~n tn,rc 
tuy~n cho thiy, cO khoang 42% ngu<'ri duqc 
hOi kh6ng ch~c hinh vi tcii v~, truy c~p vi 
chia se nQi dung n<lo 1<1 hqp ph<'ip hay bit 
hqp phap tren internet27

. co th~ thiy, day ta 
mQt ti I~ tuong d6i cao a mQt qu6c gia ph<'it 
tri~n nhu Uc. M~c dU kh6ng cO th6ng kC.t~i 
Vi~t Nam, chllng ta ho!ln toan c5 ca s& d~ 
tin ring a mQt nu(rc dang ph<it tri~n v&i 
trinh dQ dan tri thip han Uc nhu Vi~t Nam, 
ti I~ nay ~t h~n cOn cao hon nhi~u. 

V&i thvc tn,mg nhu v~y, vi~c ngay l~p 
tire ap d1,mg ch~ tii nghiem kh~c nhu notice 
and takedown hay graduated response ten 
nguOi dUng internet cO kha niing gay ra 
nhfrng xao trQn xii hQi nhfit djnh khi nguOi 
dUng chua sin sing chip nh~n. V6i thvc 
tn,mg hi~n t<;1i ella Vi~t Nam cling v&i xu 
hu&ng trong tuang'lai, do yeu du hQi nh~p 
qu6c t~, khi ngu0ng <ip dvng ch~ t<li hinh Sl,T 

duqc nang cao han thi ch~ tii m~nh nhu 
graduated response hay notice and 
takedown cO kha nang lip dvng v&i de hanh 
vi truy c~p internet x~y ra m6i ng<'ty. 

f)~ kh~c phvc nguy ca tren, thU tl,lc 
notice. and notice cO th~ li mQt giii phip tbt 
vi thU tl,lc niy t~p trung v<lo vi~c gi<io d1,1c, 

27 Department of Communications and the Arts of 
Australia, Consumer survey on Online Copyright 
Infringement- A marketing research report, 6/2016, 
tr. 70. 



ming cao y thlrc cling nhu cung dp ki~n 
thlrc vb Ju~t ban quybn cho nguOi dan thOng 
qua hinh thlrc c3.nh bao kjp th&i rna khOng 
de dQa giiy ra nhfrng x<io trQn xa hQi JOn. 

(3) V~ vdn dd ciin bi:mg h;Yi ich cUa chU 
sa hiiu bim quydn vii quy~n l(Ji chinh dOng 
cUa c(ing ddng 

MQt bi~n phap cO tinh nghiem khiic dOi 
hOi vai trO r~t' niing dQng ella ISP nhu notice 
and takedown ho~c qua h<l khiic nhu 
graduated response cO th~ giiy ra S\f mfit 
can b~ng cho lqi ich giira cite ben trong linh 
vvc quybn t<ic gi!i, d~c bi~t khi thi~u nhfrng 
quy djnh hqp I)' va mQt quy trinh nghiem 
n@.t2

R. KhOng kh6 d~ nh~n th5.y, v~ bim 

ch5.t, ben huCmg lqi J6n nhit tir de bi~n 
ph<ip mly chinh Ja chll th€ quy&n t<ic gia29

, 

do d6, kh<i niing l~m d1,mg quy6n tir chll th~ 
nay ta hoan toan c6 th€ xay-ra. MQt b<io c<io 
ella T 6 chlrc Gilio di,IC, khoa hQC va van h6a 
ella Lien hqp qu6c (UNESCO) da dfin ra 
de nghien ctru cho th<iy, thti. tl)c notice and 
takedown elm DMCA thm:'mg d~ bj l::tm 
dvng va khi~n ISP nhu mQt thvc th€ thvc 
hi~n quy&n ki~m duy~t g~n nhu mang tinh 
tu phap (quasi~judicial) b&i vi lu~t quy djnh 
hQ phai quy~t djnh tinh hqp phap ella hanh 
vi rna ben thlr ba thvc hi~n30 , rna vbn di v& 
nguyen tic, chi c6 tOa lin m&i cO thcim 
quy&n ra phlin quy~t mQt hclnh vi Ja vi ph::tm 
phlip lu~t. Tren thvc tE, nhi&u thOng bao v& 
vi ph::tm bcln quy&n thea thti tl)c notice and 

2~ Rebecca MacKinnon, Elonnai Hickok, Allon Bar 
vii Hae~in Lim, Fostering freedom online - Role of 
Internet Intermediaries, UNESCO series on Internet 
freedom, 2014, tr. 41. 
2 ~ Rebecca Giblin, When ISPs become Copyright 
police, IEEE Internet Computing, t~p I 8, sb 2, tr. 85. 
30 Rebecca MacKinnon, Elonnai Hickok, Al!on Bar 
vii Hae-in Lim, Fotering ji"eedom online - Role of 
Internet Intermediaries, UNESCO series on Internet 
freedom, 2014, tr. 41. 
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takedown cti.a DMCA lcl khOng chinh x<ic do 
duqc xir I)' n,r dQng bftng cac robot, mel 
khOng cO sv gi<im slit ella con ngu0i 31

• C<ic 
thOng blio c<io buQc thi~u chinh xac ho~c 
thOng tin sai nhu v~y c6 th~ g<ly anh hu&ng 
x~u d€n mOi trucJng internet ciing nhu 
quy&n dugc slr dvng tlic phfim mQt dch hqp 
phlip ella cOng chU.ng. Th~m chi, phuong 
thirc graduated response cOn di xa hon, 
buQc ISP phai thvc hi~n de bi~n phlip ch€ 
tai d€ trimg phlilt h<inh vi xam ph::tm nhu 
gi<im biing thOng, kh6a giao thirc mlilng va 
th~m chi cit k~t n6i internet ella ngu&i vi 
ph::tm. Nhirng ch~ t<ii nay Ja VUQ1 qua mire 
dn thi~t, xiim ph<;tm d€n quy6n tv do ti~p 
c~n thOng tin ella con ngu&i. RO rclng, d~ 
trlinh nhfrng h~u qua nay, chU.ng ta dn cO 
mQt khuOn kh6 phlip I)' hi~u quad& dam bela 
nguyen t~c can bftng lgi ich gifra chU th~ 
quy&n vel lqi ich cOng cQng - mQt nguyen 
t:ic n&n tang ella lu~it quy~n tlic gia. D~ dlim 
bao dugc sv can b~ng ncly, vi~c lip dvng 
bi~n phap m€m deo nhu thti t1,1c notice and 
notice lcl phuong lin c6 th€ xem xet d€n. 

(4) v€ hi?u quit 

ThU tvc notice and notice dU bj chi trich 
nhi~u b&i de t6 chirc sO hfru ban quy~n, 
nhung tren thvc t~ a Canada, n6 c6 hi~u qua 
d<ing k€ trong vi~c nang cao y thlrc ngu&i 
dUng internet va !elm giam Mnh vi t<ii ph!ilm. 
C1,1 th€, thea CEG~TEK International (m¢t 

cOng ty v~ an ninh ffifi!,ng cO kinh nghi~m 
lilm vi~c v&i 125 khach hilng & Canada), 

trong 13 tuAn k~ tlr khi Lu~t Hi~n d::ti bOa 
bJ.n quy&n c6 hi~u Ivc, clic hclnh vi vi phfi!.m 

31 Jamie Williams, Ahsurd Automated Notices 
Illustrate Abuse of DMCA takedown Process, 
Electronic Frontier Foundation, 24/l/2015, https:// 
www.eff.org/deeplinks/20 I 5/02/absurd~automated-n 
otices~illustrate~abuse-dmca-takedown~process, truy 
c~p ng<iy 2lf9/2017. 
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t<ic quy~n tren djch VI). internet duqc cung 
d.p b&i 5 ISP IOn nhfit 6 Canada dii giirn 
d<ing k~, bao g6m: Bell Canada - giim 
69,6%), Telus Communications - giim 
54,0%, Shaw Communications - giim 52,1 
%, TekSavvy Solutions - giim 38,3% v3. 
Rogers Cable - giim 14,9%32

• Tru&c dO, 
niim 201 I, ISP Rogers cling dii cOng b6 dfr 
li~u cho thfiy, 67% thue bao nh~n duqc 
thOng b<io lftn diu da khOng tii phl,lm h~mh 
vi xam phl,lm ban quy~n va 89% dirng hitnh 
vi vi phl,lm sau khi nh~n duqc thOng b<io l~n 
thU 2. V&i hai thOng b<io, khmlng 99% thue 
baa ella Rogers kh6ng phii nh~n them 
thOng bio nito ti~p thea nfra. Tuang t\I, Hi~p 
hQi Phin rn~m Canada ciing b<io cia ritng, 
71% thue bao nh~n duqc thOng b<io dii 
khOng upload file vi phl,lm tr& ll,li len h~ 
thdng BitTorrene3

. 

Trang khi d6, Trung tiirn ThOng tin Ban 
quy~n ella Hoa KY (CCI), tb chlrc <ip d1,1ng 
h~ thbng cinh bio bin quy~n (Copyright 
Alert System - CAS) b~ng phuang thirc 
graduated response v&i S\f tham gia cU.a 5 
ISP h<lng dfiu ella Hoa K:Y, ddu nam 2017 dii: 
ra thOng b<io tuyen b6 chfim dUt h~ thbng 
cinh bio nftl4

. Trang thOng baa, CCI 
kh6ng neu rO ty do ch~m dUt, tuy nhien, 

32 Internet Sectrrity Task Force, Six Strikes And 
You're (Not Even Close To) Out: Interne/ Security 
Task Force Calls for End of Copyright Alert System, 
12/5/20 15, http://www .prnewswire .com/news-relea 
ses/six-strikes-and-youre~not-even-close-to-out-inter 
net-security-task-force-cal\s-for-end-of-copyright-ale 
rt-system-300082007 .html, truy c~p ng<l.y 23/9/20 l 7. 
33 Michael Geist, Rogers provides new evidence on 
effectiveness of notice-and-notice system, 2313/20 II, 
http://www.michaelgeisLca/201\/03/effectiveness-of 
-notice-and-notice/, truy c~p ng<l.y 23/9/2017. 
34 Center for Copyright Information, Statement on 
the copyright alert system, 27/1/2017, http://www. 
copyrightinformation.org/statement/statement-on-the 
-copyright-alert-system/, truy c~p ngli.y 23/9/2017. 
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Steven Fabrizio, Ju~t su ella Hi~p hOi Di~n 
inh Hoa K Y (M P AA) - mQt thimh vi en ella 
CCI, thira nh~n ritng, m~c dU nhi6u nguOi 
khi nh~n duqc de cinh baa da dirng hitnh 
vi vi ph~iim, nhung v~n c6 mQt nh6m thue 
bao h~u nhu khOng thay d6i th<ii dQ35

. 

Lvc luqng d~c nhi~m an ninh internet 
(Internet Securiy Task Force - ISTF), t6 
chlrc lien minh nhfrng chU doanh nghi~p 
nhO Hoa K}', Ung hQ <ip d1,mg thll tl)c notice 
and notice ella Canada, cho ritng dO lit bi~n 
ph<ip hi~u qua nh~t d~ chdng l~iii hlnh vi 
x3.m ph~iim bin quy~n tren internet. Nlim 
2015, t6 chile niy da gUi thu keu gQi 5 ISP 
tham gia CAS dirng h~ thbng cinh b<io theo 
phuong thlrc graduated re!>ponse rna ban 
h<lnh mQt thU tl,lc cinh baa m&i tuang tv 
nhu thU tl,lc notice and notice cU.a Canada, 
va cubi cimg CCI thOng baa chAm dUt h~ 
thdng CAS36

. 

4. X3c djnh tr3ch nhi~m cU:a ISP 
Vi~t Nam 

Nhu da phan tich, thU tl,lc notice and 
notice lit mQt h,ra chQn phU hqp cho Vi~t 
Narn. Tuy nhien, mQt di~u khO khiin d.n tr6 
Vi~t Nam ap dvng thll tvc nity 13 de quy 
djnh ella TPP - CPTPP. Trang tuong lai, 
n6u TPP - CPTPP c6 hi~u h,rc, Vi~t Nam 
phii chju sv ring bu¢c dbi v&i thU tvc 
notice and takedown. Tuy v~y, c6 rnQt ltru Y 
13 khOng phii qu6c gia nao gia nh~p TPP 
d~u phl'ti ap d1,mg thU h,1c mly. B6i le, phfin 

35 US halts internet "six strikes" anti-piracy scheme, 
BBC News, 31/1/2017, http://www.bbc.com/news/ 
techno1ogy-38808719, truy c~p ng<l.y 23/9/20 I 7. 
Jb Internet Security Task Force, Six Strikes And 
You're (Not Even Close To) Out; Internet Security 
Task Force Calls for End of Copyright Alert System, 
121512015, http://www.prnewswire.com/news-releas 
eslsix-strikes-and-youre-not-even-close-to-out-intern 
et-security-task-force-calls-for-end-of-copyright-a\er 
t-system-300082007. html, truy c~p ng<l.y 23/9/2017. 



Phv lvc 18-E cua TPP - CPTPP cho phep 
cac qu6c gia thimh vien <ip dl,mg nhiing 
phuong thirc kh<ic nh~m "t~o di~u ki~n 
thu~n lqi cho vi~c thl,fc thi bin quy~n tren 
internet v<\ d~ tninh tinh tr~ng r6i !OI;lll thj 
tru6ng khOng chinh d<ing tren m6i tru&ng 
m{lng tn,rc tuy€n" mi~n ta d<ip lmg duqc cac 
dieu ki~n nh~t djnh. C1,1 th~. de di~u ki~n 
n<ly dOi hOi qu6c gia <ip d1,1ng ph<ii cO lu~t 
quy djnh tr<ich nhi~m ella ISP d6i v6i nhiing 
truCmg hqp slr d1,1ng d!ch V\1 ella minh cung 
lmg d€ vi ph<~-m t<ic quy~n, bao gbm: (1) 

Quy djnh truimg hqp cac lSP kh6ng dap 
lrng di~u ki~n duqc hu&ng quy€n mi~n trir 
tr<ich nhi~m; (2) CO nhfrng hqp t<ic v6i chll 
s& hfru b<in quy~n d€ thOng b<io hanh vi vi 
ph;;tm quy€n tac gi<i d~n t<li khoin thue bao; 
(3) Cung dp c6ng C\1 djnh vi thOng tin dt% 
g& b6 cac ban sao t<li li~u trong mQt th&i 
gian nh~t djnh; va (4) Ph;ii g6' b6 de tai li~u 
vi ph{lm khi biet duqc c6 quy~t dinh ella tOa 
<in tuyen t<li li~u dO ta xam ph{lm t<ic quy~n. 
Nhu v~y. thll tl,lc notice and notice hoan 
toan cO th~ duqc :ip d1,1ng. Tuy nhien, ngo{li 
I~ nay chi <ip dvng d6i v&i de qu6c gia dfi 
d:ip Ung de di~u ki~n tren "vao ngay Hi~p 
djnh nay duqc thOa thu~n v€ m~t nguyen 
t~c" ta ngay 5/10/2015. Nhu v~y, m~c dU 
Canada, v&i tlu\. tl,lc notice and notice di'i 
duqc ban h<lnh tru6c ngay 5/10/2015, duqc 
hu&ng ngo{li I~ nay, nhung nhfrng qu6c gia 
chua th6a man cac di~u kien d6 nhu Vi~t 
Nam thi khOng. Ngo{li I~ nay duqc cho ta 
kbt qua d~u tranh m{lnh me ella Canada tren 
ban dam ph<in. 

Dieu rna nhfrng ngu&i quan s:it qu<i 
trinh dam ph<in TPP d~u nh~n thfty ta nhi€u 
quy djnh ella TPP - CPTPP duqc ban h<lnh 
ta do st'rc ep r6.t !On n:r phia MY bao g6m ca. 
de quy djnh ve sa hfru tri tu~. v6n cling ta 
mQt trong nhiing phAn gay tranh ci'ii nhieu 

THACH NHitM CUA cAc NHA ... 

nhftt ella TPP- CPTPP37
. D6i v6i c:ic quy 

djnh v~ tr<ich nhi~m d<lnh cho ISP, th~m 
chi Michael Geist, gi<io su lu~t thuQc D~i 
hQc Ottawa - Canada, cOn kh~ng djnh 
r~ng, MY dii tich eve v~n dQng d€ ·"xuftt 
khilu" quy djnh DMCA ra th~ gi6i thOng 
qua TPP- CPTPP38

. Trong b6i c<inh hi~n 
tai, khi My kh6ng tham gia TPP- CPTPP 
thi day c6 te hl thc'Ji kh~c thu~n lqi dt% c:ic 
qu6c gia d<lm ph:in l~i nhfrng th6a thu~n 
v6n mang d~m "diu tin Mf' cOn gdy nhi€u 
tranh di tru6c dfty. Theo mQt chuyen gia, 
vi~c kh6ng thvc thi Cac cam ·ket nay c6 th€ 
ta mQt "v6n li~ng cte mit m~c ca v&i MY 
trong tuang lai, k€ ca khi MY quay l~i 
TPP- CPTPP, hay khi My dam phin m(lt 
hi~p dlnh thuang m{li song phuang v6i 
tUng nu6c" b&i IC trong dam ph<in thuang 
m{li, nguyen t~c dam ph:in "cao han hi~n 
trang" thu&ng duQ'c <ip d\lng39

. 

Th\fc te dii chUng minh dieu d6. Ng<ly 
I 1111/2017 vlra qua t~i f)<\ Ning - Vi~t 
Nam, c<ic nu&c tham gia TPP dii th6ng nh<1t 
d6i ten TPP thimh Hi~p djnh D6i tac toitn 
di!$n va ti~n bQ xuyen Th:ii Sinh Duong -
CPTPP (Comprehensive and Progressive 
Agreement for Trans-Pacific Partnership)40 

37 Trang NguyEn, TPP "kh6ng Mji" - vdn c6 gicii 
phcip khci di, Th6i b:io Kinh t~ Sili G6n Online, 
http://www. thesaigontimes. vn/162677/TPP -khong
My---van-co-giai-phap-kha-di.html, truy c~p ngily 
23/9/2017. 
3 ~ Michael Geist, The Trouble with the TPP, Day 4. 
Copyright Notice and Takedown Rules, xem: http: 
//www .michae\geist.ca/20 16/0 !/the-trouble-with -the
tpp-day-4-copyright-notice-and-takedown-rules/, 
truy c~p ng<ly 23/9/2017. 
·1 ~ Trang Nguyen, TPP "kh6ng MY" - vdn c6 giili 
phcip khil di, Th6i b:io Kinh t~ S<li G6n Online, 
http://www. thesaigonti mes. vn/1626 77/TPP-khong
My---van-co-giai-phap-kha-di.html. truy c~p ngay 
23/9/2017. 
40 Qu)rnh I rung & Trdn Phuong, TPP chinh thlic c6 
ten m('!i, vdn chd" My quay !pi, Bao Tubi tre Online, 
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dbng thOi th6ng nbftt 20 di~u khoin se duqc 
tt;im hoi'in thvc hi~n d~ chO My quay tr<'.r i{li, 
trong d6 c6 10 dieu khoin lien quan db s<'.r 
hfru tri tu~. Trong s6 I 0 di€u kho<in m\y .cO 
Di~u 18.82 va de Ph\l 1\lc 18-E va 18-F quy 
djnh thll t\)c notice and takedown va C<ic 
truCmg hqp ngo{li 1~41 • Mi;lc dU khOng c6 
thOng tin gi v€ hi~u 1vc ella 20 di€u khocin 
n6i chung vi Di~u 18.82 n6i rieng trong 
thOi gian t&i nhtmg vi~c t{lm hoi'in thvc thi 
thU t\)c notice and takedown se cho Vi~t 
Nam mQt kho<ing th&i gian nhilt dlnh de 
tUng bu6c Iva chQn, xay d\fllg vi hoM thi~n 
han de quy djnh v~ tnich nhi~m ella ISP 
d&i v6i hot;it dQng thvc thi b3.n quy€n trong 
m6i truOng m{lng tn,rc tuy~n dd s&n sing hc;)i 
nh~p qu6c t€ sau rQng trong tuong lai. Han 
nfra, dU MY c6 quay l{li TPP hay kh6ng Vi~t 
Nam vcln c6 ca hQi yeu d.u xem xet l{li cic 
di€u khoin niy trong thOi gian tf!-m hoan 
thvc hi~n. Ngay ca trong truOng hqp thU t\)c 
notice and takedown khOng duqc gO bO, 
Vi~t Nam cling c6 the d€ xuftt b6 sung 
quy€n h.ra chon <ip d\l-ll£ gifra thll t\l-C nay va 
thll tl,lc notice and notice nhu ta mQt nguyen 
t~c chung ph6 qu<it chlr khOng phiii chi Ia 
mQt ngor;ti I~ ditnh ri€ng cho nu6c di'i <ip 
d\l-ng tru&c d6 nhu Canada. B&i Je, ngot;ii I~ 
mly a mQt khia qnh nao d6 Ia khOng c6ng 
b~ng cho c<ic th<lnh vien kh<ic ella TPP
CPTPP, di;lc bi~t Ia d6i v6i mQt qu6c gia 
nhu Vi~t Nam v6n di chua c6 khung ph<ip I)' 
d3.nh cho ISP. RO rang, v&i quy djnh v€ 
ngot;ii I~ ctanh cho Canada, nguOng t6i thidu 
rna mQt ben phii d<ip Ung d6i v6i tr<ich 

https://tuoitre.vn/tpp-chinh-thuc-co-ten-moi-van-cho 
-my-quay-lai-20171111102853531.htrn, truy c~p 

ng<ly 13111/2017. 
41 Chi c6 20 tliJu khoim trong Hi¢p tlinh TPP bi l(lm 

hoiin thvc thi, xem: https://www.vietnamplus.vn/chi
co- 20-dieu- khoan-trong- hiep- din h- tpp- bi- tam- hoan
thuc-thi/474944.vnp, truy c~p ngay 13/1112017. 
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nhi~m ella ISP Ia mQt bi~n ph<ip tuang tv 
nhu thU h,lc notice and notice. Cling v6i 
nguyen t~c dam ph<in "cao han hi~n trt;ing" 
ph6 bi~n hi~n nay, mQt qu6c gia cOn thi~u 
de quy djnh v€ tr<ich nhi~m ella ISP trong 
linh V\TC quy€n t<ic gia boan toan phil hqp d€ 
duqc flp d1,mg nguOng t6i thieu nay. Tren 
thvc t~, Chile da ph<in d6i sv uu tien bitt hqp 
IY nay mQt each m;;tnh me vit cu6i cling hQ 
ciing duqc mi~n <ip d1,1ng thU h,lc notice and 
takedown, thay vao d6 hQ chi phai thvc hi~n 
theo quy djnh trong Hi~p djnh thuang m{li 
tv do Hoa K:Y - Chile42

. Nhu vh, tr;ti sao 
Vi~t Nam i{li kh6n'g c6 ca hQi de di;lt i{li vftn 
d€ m\y tren ban dam ph<in trong b6i d.nh 
TPP - CPTPP v6i 11 th<lnh vien k)' k~t v3. 
MY kh6ng ti€p t\l-C tham gia? 

5. K~t lu~n 

M~c dU vai trO ella ISP trong vi~c thvc 
thi quy€n t8.c gi<i tren internet kh6ng qua 
m6i me tren th€ gi6i, nhung ct6i v6i M 
th6ng ph<ip lu~t sO hfru tri tu~ cOn non tre 
nhu a Vi~t Nam, day vfin cOn Ia di€u kh<i xa 
l{l. DU quy~n lqi chinh dflng ella chU s& hfru 
quy€n tac gia dn duqc bito v~ de ch6ng 1\li 
cac hanh vi xam ph{lm tren internet, nhung 
bao v~ nhu th~ nao va d€n mlrc d¢ nao thi 
dn ph<ii xem xet trong b6i d.nh thvc t~ a 
Vi~t Nam, va nh~t thi€t dn dam bito 
nguyen tiic c<in b&ng quy€n lqi giiia chU sO 
hfru ban quy~n va quy€n ti€p c~n, truy€n 
d{lt th6ng tin ella cQng d6ng. ThU t1,1c notice 
and notice do v~y, d<ing xem x€:t va ·can 
nhiic de <ip d1,1ng tr;ti Vi~t Nam vi nhfrng lqi 
ich ella nO. 

42 Michael Geist, The Trouble with the TPP, Day 4: 
Copyright Notice and Takedown Rules, xem: 
http://www. michael geist.ca/20 16/0_1 /the-trouble-with 
-thc-tpp-day-4-copyright-notice-ail.d-takedown
rules/, truy c~p ng<ly 23/9/20!7. 


