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• ThS. PH~M MINH HUY~N • 

TOm tilt: Bili vi~t phiin tich vd Slf tu011g d6ng vd khiic bi¢t trong C(J chi bdo h(i quydn ttic gid vd nhiin 

hi¢u, cdc truimg ht;!p chlmg tdn vd h¢ qud cUa vi¢c bdo h(j ch6ng Jdn giiJa quy~n tdc gid vd nhiin hi¢u. Tit 

thlfc trgng ccic quy dinh cUa phtip lutJt Vi?t Nam, bdi vdt ad xudt m9t sci gidi phtip g6p phdn ht;m chi cdc 

ydn a€ phtit sinh tir vi?c bdo h9 ch6ng Jdn giiia quy~n teic gid va nhiin hi¢u. 

Abstract: The article analyzes the similarity and difference in the protection mechanism of copyn'ght 

and trademark, overlapping cases and consequence of overlapping protection between copyright and 

trademark. From the real situation of legal provisions of Vietnam, the article proposes some solutions to 

limit problems arising out of overlapping protection between copyright and trademark. 

1. S\1' tU'O'Ilg c16ng va kh3c bi~t trong vi~c bio 
hi} quy~n t3c gii va quy~n sir hfru cOng nghi~p 
dAi vOi nhiin hi~u 

Quy~n tic gii va quy~n sO hiiu cOng nghi~ 
d~u ta quyfui ella tb chUc, c<i nhfin d6i v&i t<li san 

tri tu~ do minh s<ing t{lo ra ho~c s& hfru nen chUng 

mang nhfrng d~c di~m chung ella quy@n sO hiiu tri 
tu~ nhu dbi tm;mg biio hQ Ia tii san vO hinh, chUa 

dvng khia c~nh thuong m~i vit d!u bi gi&i h~ nhit 

dinh vb thOi gian, khOng gian vit vi lQ'i ich chung 

ella cQng dbng. Tuy nhi6n, dily lit hai bO ph~ dQc 

tap ella quybn s& hfru tri tu~, duqc bao hQ theo hai 

ca ch€ c6 nhibu di~m khac bi~t ca ban nhu sau: 

VJ ddi tu(!ng: Theo kho<in 2 Dibu 4 Luat S& 

hfru tri tu~ Vi~t Nam nfun 2005 duqc sUa d6i, bb 
sung niim 2009 (sau diiy gQi 1<1 Luat S& hfru tri 

tu~), quybn tic gii lit quybn ella t6 chUc, ca nhan 

dbi v&i t<ic phfim do minh s<ing t~o ra ho~c s& hfru. 

ti~n hay hinh thUc nilo. Trong khi d6, theo quy 

dinh t{li kho<in 16 Dibu 4 Luat S& hfru tri tu~, nhful 

hi~u lit diu hi~u dUng d6 phiin bi~t hang h6a, dich 

V\1 ella c<ic tb chUc, ci nhiin kh<'i.c nhau. Diu hi~u 
duqc bao hQ lit nhiin hi~u c6 th6 tbn t~i du6i d~ng 
chii c<'i.i, tir ngfr, hinh ve, hinh inh, k6 ca hinh ba 

chi~u ho~c sv leSt hqp c<ic y6u tb d6, duqc th6 hi~n 
bing mQt hay nhibu mim s~c. 

Ciin cU xtic ltjp quyJn: Quybn t<ic gii phat sinh 

k6 tir khi tac ph~m duqc sang t{lo va dinh hinh 

du6i mQt hinh thUc vat chit nhit dinb, kh&ng phan 

bi~t nQi dung, chit lm;mg, da c&ng b6 hay chua 

c6ng bb. da dang ky hay chua dang ey. Trong khi 

quybn dbi v&i nhful hi~u thOng thu6ng duqc x<ic 

tap tr6n co s& quySt dinh cip van bing bilo hQ ella 

ca quan nha nu6c c6 thfun quybn theo thll tl)c 

diing IcY ho~c cOng nh~ diing k)' qubc tS theo quy 

dinh ella cac di~u u6c qubc t6 rna Vi~t Nam ta 
Theo d6, dbi tuc;mg bio hQ ella quy~n t<ic gi<l lit tic thimh vien. Tuy nhien, ri6ng nhiin hi~u nbi ti6ng 

phfun - sin phim s<ing t<;~o trong linh Vl,lC viin hQc, duqc x<ic tap quybn tren ca s& thvc ti~n slr dvng, 

ngh~ thuat, khoa hoc th~ hi~n bing bit Icy phuang khOng ph1,1 thuQc vito thll tl)c diing IcY. 
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DiJu ki?n bao h(i: Tile phiim duqc bao hQ 

quy~n t<ic gii khi thOa man di~u ki~n ta san ph~m 
sflng 4\0 trong linh Vl,IC Viin hQC, ngh~ thu~t, khoa 

hQc, duqc th€ hi~n du6i mQt hinh tht'rc v~t chit 
nhth djnh va khOng phai lit cac dfii tuqng khOng 
thuQc ph~m vi bio hQ quySn tac gia quy dinh t~i 
Di~u 15 Lu4t S& hfru tri tu~. Dbi v&i nban hi~u, 
di~u ki~n bao hi) 1a d§u hi~u nhin th§y duqc du6i 
d;;mg chfr clii, tir ngfr, hinh ve, hinh inh, k6 cit hinh 
ba chiSu ho~c Sl,l' k~t hOP cac y~u tb d6, duqc thB 

hi~n bfuig mQt hay nhiSu mim s~c, pbai c6 kha 
niing pban biet himg h6a, djch V\1 ella chU s& hiiu 
nban hi~u v&i hang h6a, djch V\1 ella chll th~ khac 

vil kh6ng thuQc ctic d§u hi~u kh6ng dUQ'C bao hQ 
v&i danh nghia nhiin hi~u quy dinh t{Li Di€u 73 
Luat sa hiiu tri rue. 

N(Ji dung vd c4c truitng h(Jp gi&i hq.n quydn: 
Bio h9 quySn tic gii mang l~i dQc quy€n cho chU 

8610 (307)- 2017 

dvng nhful hi~u trong ho~t dQng kinh doanh, 

thuang m{li cilng nhu quybn ngiin cfun ccic chU thi: 
khac sir dl)11g ddu hi~u trimg ho~c tuang t\[ giiy 
nhfim l~n v&i nhiin hi~u duqc bao h9 cho himg bOa, 

cijch V\1 trUng, tuang t\[ ho~c lien quan t&i hang 
h6a, djch V\1 trong danh ml,lc dang Icy kern theo 
nhiin hi~u. trir cac truCmg hqp gim h~ quySn quy 
dlnh ~i cac di~m b, g, h khoim 2 Dibu 125 LTI4t SO 
hiiu tri tu~ va n~u Ia nhiin hi~u n6i ti~ng thi ph{U11 
vi bao hQ cOn mO rQng d~n h<'tng h6a, d!ch Vl,l 

kh6ng trimg, kh6ng tuong t\[ va kh6ng lien quan 
d6n h<lng h6a, cijch Vl,l thuQc danh m1,1c bao hQ, n~u 
vi~c sir dl)11g c6 kha nang gay nhim Ifill vS ngu6n 
g6c h<lng h6a ho~c gay An tuqng sai l~ch vb m6i 
quan h~ gifra nguO'i slr dvng diu hi~u v&i chll sO 
hiiu nhiin hi~u n6i ti~ng. ChU sO hfru nhiin hi~u c6 
quySn ngiin cfun cic chU thi: khic slr d1,1ng nhiin 
hi~u trong cac truCmg hqp tren cho dU chU thi: khic 

s6 hfru trong vi~c khai thic, sir d\lllg tic phdm chUng minh duqe ddu hi~u d6 duqc ~o ra mQt eilch 
trong mQt th(ri h{ln x<ic djnh v<'t ngiin dm cic chU dQc l~p v3. hQ kh6ng bi~t d~n S\1' t6n t{li ella nhan 
thi: khie sao chep, sir dl,lng trai phep tic ph.im hieu dang duqc bao hQ tir tru(Jc. 
nhiim bU ciftp chi phi va. khuy~n khich c:ic ho{lt Thiri hqn bao h9: D6i v&i quybn tic gift, quybn 
dQng sang t{lo. T uy nhien, phap lu~t cilng c6 nhfmg nhiin than t{ti c:ic khoRn 1, 2 va. 4 DiSu 19 Lu~t SO 
quy d!nh gi&i h~ quySn ella chll sO hfru nh~m hai hfru tri tu~ duqc bao hQ v6 thbi h{lll; quySn t3.i san 
bOa gifra lqi ich ella chll sO hfru va Jqi ich ella c6ng 
chllng nhu tic phfun se thuQc vb c6ng chlmg khi 
h~t th6i h{lll bao hQ, quy dinh clic truCmg hqp sir 
dl)11g tic phdm dii c6ng bb kh6ng phii xin phep, 
kh6ng phii tra tibn nhufm bUt, thU lao (Dibu 25 
Lu~t SO hfru tri tu~). ccic truCmg hqp slr dl)11g t<ic 
phfun dii c6ng bb kh6ng phai xin phep nhung phai 
tra tibn nh$1 bUt, thU lao (Dibu 26 Lu~t SO hfru tri 
tue) ... Ben c{lnh d6, trong co ch~ bao hQ quybn t<lc 

giR, tic gia, chU sO hfru kh6ng c6 quybn ngiin dm 
chU thi: khac khai thic, sU d1,1ng tic phfun khi hQ 
chtmg minh duqc tic phim duqc t{lo ra mQt c<ich 
dQc l~p. Trang khi d6, biw hQ nhiin hi~u mang l{li 
cho chll s6 hfru dQc quybn trong vi~c khai th<ic, sir 

va quybn c6ng b6 tic phim ha~c cha phep ngubi 
khac c6ng bb t<ic phlun duqc baa hQ c6 thbi h{lll 
thea quy dinh t{li khoim 2 Di~u 27 Lu~t S& hfru tri 
tu~. D6i v&i nhiin hi~u, kha<ln 6 DiSu 93 Lu~t SO 
hilu tri tu¢ quy djnh: "Gifty chilug nhan dang ky 
nhiin hieu c6 hieu Ive tlr ngcly dp d~n h~t muOi 
niim ke tit ngay nQp don, c6 thS gia h{ln nhibu Ik 
lien ti6p, m6i Idn muOi niim". Nhu v~y, thCri h{ln 
baa hQ nhiin hi~u Ia kh6ng x<ic dinh duqc. Vi mQt 
nhiin hi~u se ti6p tl,lc duc;rc baa hQ nSu chU sO hiiu 
gia h{ln va sir dl,lllg nhiin hieu d6 thea quy dinh ella 

pbap Iuat. 
2. H~ qua ella vi~c b3o hQ chfing lin gifra 

quy~n tac gi3 va nhin hi~u 
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ThU nhtit, trong vi¢c Jiing kY, xGc lf!-p quyJn xet, xac dinh hanh vi xfun ph{Ull va se g~p lUng 
Trang truCmg hqp mQt chU th6 yeu du baa hQ tUng, ch~ tr~ trong qui trlnh xU 1)' V\1 vi~c. 

quy~n tic gia dbi v&i mQt d6i tw;mg, dbng th<Ji Thtl- ba, trong vi¢c thu011g m(li h6a 
dang kY dftu hi~u d6 lam nhiin hi~u thi se mang l{li Vi~c baa hQ ch6ng lin quy~n t<ic giii vii nhful 

nhi~u lqi ich cho chU th~ quy~n. Vi ho se dbng hi~u dbi v6i cUng mQt d6i tuong cUa mQt chU th~ 
thCri duqc hu6ng quySn thea sv baa hQ ella ca hai mang l<;ti nit nhieu lqi ich trong vi~c nilng cao khii 
ca ch~ cling nhu ~o co hQi k6o d<li thOi h<,tn baa nang qmh tranh va tang doanh thu cho chU th~ tir 
hQ, thOi gian dugc huOng dQc quySn ella chU sa vifc kinh doanh cac san phim gfui nhiin hi~u c6 uy 
hiiu dbi v&i mQt san phiun tri tu~, b&i nhan hieu c6 
thS duqc baa hQ trong thai gian dai illy thuQc y chi 

ella chU s& hiiu. Tuy nhien, vi~c m& rQng ph~m vi 
va k6o diti thOi h~n bio hQ nay c6 thf anh hu&ng 
d6n lqi ich ella cQng dbng, bao g6m lqi ich ella 

nguOi tieu dUng, dbi thll c~nh tranh, c<ic chll th€ 
ti€p tl,lc s<ing t~o, pha v& S\f can bAng lqi ich gilia 
ehU th€ sling t~o vel cOng chUng hu<'m.g th1,1 cling 
nhu t<ic dQng d@n ho\,lt dQng qnh tranh tren thi 
trut'mg. 

Thtr hai, trong thlfC thi quyfn s6' him tri tuf 

Dbi v&i tru<'mg hqp mQt chll th€ yeu e~u bao hQ 
d&ng thOi quy@n t<ie gii va quybn dbi v&i nhan 
hi~u cho cllng mQt d6i tuQllg, khi c6 hanh vi xiim 
ph~m, ho e6 th@ Iva chon ca ch€ bao hQ phU hqp 
nhih ho~e d&ng thOi v~n d1,mg ca hai co chB d€ 
ngiin ch~n, xU 1)'. Dibu nay mang l~i ph{llll vi bao 
h9 t6i da cho ehU th€ quybn, tuy nhien cling dfiu 
d€n S\f chbng Ifm vb th~m quybn, miiu thufin vS 
trinh tl,r, thU tl,lc giai quyft V\1 vi~e, giiy kh6 khan 
cho co quan quim l)r vi thl,le thi. 

Dbi v&i trut'mg hqp hai chU th€ khac nhau yeu 
du bio hQ mQt dbi tuQllg theo co ch€ ella quybn 
t<ic gia va nhiin hi~u, vi~c thvc thi quy@n ella cac 
chU th@ se g~p nhibu vu&ng m~c, tranh ch~p, khifn 
cho c<ic chU thf quybn tbn k6m nhibu thOi gian, chi 
phi d€ theo du6i c<ic V1,l vi~c, inh hu<'mg dfn quybn 
lqi chinh d<ing ella nguOi tieu dUng va c6 th€ dful 
dfn hi~n tuqng qulh tranh kh6ng l<inh m~nh. Ben 
c{lnh d6, c<ic co quan thl,lc thi cilng rfit kh6 d€ xem 

ID DAn chil & Phllp lu$t 

tin ho~c slr d1,mg bao bi dii c6 d~u ~n t6t trong tfun 
tri ngut'ri tieu dUng hay lqi nhu~ tir khoan phi 
chuySn giao quybn sfr d1,1ng d6i tuqng. Ben C\,lnh 
d6, chU th~ ciing c6 th€ bao v~ duqc t6i da quybn 
lqi ella minh, dOi duqc bbi thuCmg thi~t h~i khi c6 
hanh vi xam ph{llll quybn s& hfru tri tu~. 

3. Thgc tr~ng ph:ip lu~t Vi~t Nam v~ biio h9 
ch&ng lin gifra quy~n t:ic gi3 va nhiin hifu 

Hi~n nay, h~ th6ng phap lu~t s& hiiu tri tu~ Viet 
Nam chua c6 quy djnh vS viec kh6ng cho phep 
m9t chU th€ duqc bao h9 dbng thOi mQt d6i tuQllg 
thuQc s& hiiu cUa minh lit tac phdm va nhan hi~u 
nfu dbi tm;mg d6 thOa man dbng thOi tieu chu~n 
b<io hQ dbi v&i e<i hai d6i tuqng nay. Nhu v~y, chU 
th€ sling t\.).o hoim toim c6 th€ yeu c~u bao hQ dbng 
thiri ho~c lien tl,lc mQt d6i tuqng ta tic phk va 
nhiin hieu d€ m& rQng ph{llll vi dQc quybn ella 
minh va c6 quybn yeu du c<ic ca quan thgc thi 
xem x6t, xU IY khi phat hien himh vi xfun ph\,lm 1 

ella chU th€ thlr ba. Tuy nhien, co quan c6 th~m 
quybn cling nhu trinh tl,r, thU tl,lc xU lY c<ic hanh vi 
xiim ph{llll ·quySn tac gia va quySn sa hiiu c6ng 
nghiep kh6ng hoim toan dbng nh~t nen trong 
truCmg hqp neu tren, chll s& hiiu c6 quybn lip d1,1ng 
ca. hai ca ch6 df bao v~ quybn lqi ella minh hay chi 
duqc ll)a chon mQt trong hai; tr<ich nhi~m phat 
hi~n, xfr l:Y, viec ph6i hqp gilia c<ic ca quan 13. nhu 
th@ mlo, ph<ip lu~t cling chua c6 dibu chinh Cl). th€. 
Nhu v~y. c6 th@ th~y phap lu~t Vi~t Nam chua c6 
quy djnh C\1 thf df giiti quy@t v~n db bao hQ chbng 



lin gifra quy€n tac gia va nhiin hi~u trong tru6ng 
hqp dbng nh~t vS chU th6. 

D6i v&:i tru<mg hqp khOng d&ng nhit v€ chU the 
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duc,rc baa hQ quySn tac gia se d\l'a tren nhiing tieu 
chi nao cling nhu c6 ngo~i 1~ nio kh6ng khi ap 
dvng quy dinh tren (vi d\1 nhu truOng hqp ten goi 

quySn t<ic gia va chU s& hiiu nhan hi~u, phap lu~t ella cac nhiin v~t hl ten goi thOng thu<'mg trong 
s& hfru tri tu~ Vi~t Nam di'i. c6 mi)t s6 quy dinh dibu d<ri s6ng hay ten gQi chi chung mQt nh6m nhan 
chinh vdn db baa hQ chbng Hin gifra quybn tac gia v~t va timg nhan v~t c6 ten gQi riSng thi se <ip 

va nhi'i.n hi~u nhu sau: d1,mg ra sao)? Hall nfra, thea C1,1c Ban quybn tic 

Thr'r nhdt, quy dlnh dibu ki~n baa hQ d6i v6i gii (BQ van h6a - Th€ thao va Du ljch) thi ten 
nhiin hi~u d~ tninh xung dQt v&:i d6i tuqng duqc nhfin v~t kh6ng duqc baa hQ nen vi~c ap dJ,mg 

bao hi) quybn t<ic giit cUa chll th€ kbac. C~,t th€, trir quy djnh nay tren thvc tS cOn miy sinh nhi~u miiu 

truOng hqp duqc ph6p ella chll s& hfru tic phfim, thufin va b~t hqp 1';. Ngofti ra, phip lu~t ciing 

d~u hi~u kh6ng c6 kh<l niing phfin bi@t va kh6ng chua quy dinh rO truOng hqp mQt chll th€ c6 

duqc bao hQ Ia nhiin hi~u nSu (i) D~u hi~u chfr quy~n dang k'; nhiin hi@u trimg ho~c tuong t\1 giiy 

tnlng ho~c tuong t\1 dSn mUc gay nh~m lful v6i nhk lfin v6i ten gQi, hinh inh nhfin v~t, hinh 

ten gQi ella cic nhiin v~t, hinh tuqng trong cac tac tuqng trong t3.c phim duqc biSt dSn rQng riii ella 

phfim thuOc ph~m vi b<lo hQ quy~n tac gii dii chll th€ khac nhuilg dii hSt th&i h~ bao hQ quy~n 
duqc biSt dSn mOt each rQng riiil; (ii) D~u hi~u tac gi<l hay kh6ng, li@u c6 cAn gi&i h~ mQt 

hinh tnlng ho~c tuong t\1 dSn mUc gfiy nh~m Ifin khoimg thOi gian d€ nguOi tieu dUng trinh bi 

v&i hinh <lnh ella cac philn v~t, hinh tuqng trong nh~m Ifin v€ mbi lien h~ gifra nguCri dang k'; nhiin 

cac tac phim thuOc ph~m vi bao hQ quy~n t<ic giil hi@u va chU s& hfru quy~n tac gi<i? Ben c~nh d6, 

ella nguOi kh<lc dii duqc biSt dSn mQt each rQng theo di~m 39.7 ThOng tu sb 01/2007/TT-BKHCN 

riii2. Thea d6, nSu kh6ng duqc S\f d?ng y ella chU ngay 14/02/2007 ella BQ Khoa h9c va C6ng ngM 

s& hfru tac phfim, diu hi@u trimg ho~c tuong f\1' · hu&ng dfut thi hanh Nghi djnh sb I 03/2006/ND-CP 

v&i ten gQi, hinh inh ella c<ic nhiin v~t va hinh ngily 22/9/2006 ella Chinh phll quy djnh chi tiSt 

tuqng trong cic t<ic phim dii duqc biSt dSn rQng va hu&ng dfin thi hanh mQt sb di6u ella Lu~t SO 

riii se kh6ng duqc bao hQ 1ft nhiin hi@u, k~ cil hfru tri tu~ v€ s& hfru c6ng nghi~p quy dinh v~ 
trong tnrOng hqp diu hi~u d6 dii duqc s-Lr dvng ngubn thOng tin tbi thi€u dB d<inh gi<i khi nang 

v6i chlrc niing nhiin hi~u va duqc nguOi tiBu dUng duqc bao hQ ella nhiin hi~u khOng c6 quy dinh C\1 

biSt dSn rOng riii. Quy dinh nay nh~m h~n cbS kha th€ bfit buQc phai tra ctru cac nOi dung lien quan 

niing gily nh~m lfin cho nguOi tieu dUng v€ mbi dSn quy6n tac gift trong khi nhi6u tic phim kh6ng 

lien h~ ella chll s& hfru tac phim va chll s& hfru 

nhiin hi~u ciing nhu h~n cbS tinh tr~ng bao hQ 

ch6ng lin gifra quy€n t<ic gii vil nhiin hi~u. Tuy 

nhien, phip lu~t chua c6 quy djnh c1,1 the thS nao 

Ia hinh tuqng trong cac t<ic phim duqc bilo hQ, 

tiSu chi nao d€ dinh·gia "duqc biSt dSn rQng riii", 

vi~c dinh gii mire dQ tuong tl,I gily nhim Ifin gifra 

nhiin hi~u dang kY va ten gQi, hinh ilnh nh§n v~t 

diing k'; t~i ca quan nha nu6c c6 thim quy6n, vi 

v~y, vi~c thfun djnh cac d~u hi@u g~p nhi~u kh6 

khan va d~ dfin dSn thiSu s6t. 

Thrl- hai, d~ gi<'ti quySt tinh t~ng mQt dbi tuqng 

duqc bao hQ ta nhiin hi~u ella mOt chit th6 va Ia tic 

phim ella mQt chll the k:hac, hlm phat sinh tranh 

chip gifra cclc chU th€, Di€u 17 Nghj djnh sb 
I 03/2006/ND-CP ngay 22/9/2006 cua Chinh phil 
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guy dinh chi tiSt va hu&ng cilln thi himh mQt s6 
di~u ella Lu~t SO hfru tri tu~ v~ s& hfru c6ng 
nghi~ quy djnh: "Quybn s& hfru c6ng nghi~p c6 

th~ hi bUy bO hi~u h,rc ho~c bj cdm sU d\l]1g nbu 
xung dQt v6i quybn s& ~Uu tri tu~ ella t6 chUc, ci 
nhiin kbac dm;rc xcic l~p tru6c". Nhu v~y, phcip l~t 

c6 quy djnh khi c6 tranh chAp xiiy ra thi quybn rulo 
x<ic l~p tru&c se duqc uu tien va c<ic chU th€ c6 
nghia V\1 chlmg minh db bao v~ quySn lqi ella 
minh. Theo quy djnh oily, mQt dfii tuqng duqc bao 
hQ du&i d~g nhffn hieu ella mQt chll thS c6 th€ hi 
bUy b6 hi~u Ivc ho~c cfun sU dvng nbu xung dQt 
v&i quybn hie giii b<io hQ chinh d6i tuqng d6 lil tic 
phk thuQc sO hiiu ella chll tbb kh<ic dugc xcic l~p 
tru&c. Tuy nhien, day ta quy djnh mang tinh 

nguyen ~c. viec xem xet cv thb viec bUy b6 gifiy 
chlmg nh~ dang kY nhan hi~u dn ciin clr vilo quy 
djnh t~i Dibu 96 Lu~t S& hfru tri tue va c<ic quy 
djnh dful chi~u tucmg Ung. Thea d6, phap l~t hi~n 
himh m&i chi c6 quy dinh ap d\lng d6i v&i trubng 
hqp quy~n s& hiru c6ng nghi~p d6i v6i nhiin hi~u 
ella mOt cbU th~ hi bUy bO hi~u h,rc n6u trimg ho~c 
tucmg t\1' v6i ten gQi, hinh <lnh ella cac nhiin v~t va 
binh tuqng trong cac t<i.c phfun dii duqc bi6t d~n 
rQng riii ella cbll th~ kh<ic. NSu kh6ng thuQc 
trubng hqp d6, ca s& phap I)' cv th~ cho vi~c bUy 
bO va d.m sir dvng nhiin hi~u se nhu th6 nao, vi dv 
truOng h9P nhiin hi~u trimg ho~c tucmg tv v&i t<i.c 
phfun mY th~t ling d\lllg ella chU th~ kh<i.c x<i.c l~p 
tru6c? Trang khi d6, d6i v&i truOng hqp nguqc l<,1i, 
phap lu~t quy djnh gi~y chirng nh~n diing ky 
quy8n t<i.c gi<l se hi bUy bO hi~u h,rc n6u ngu6i 
duqc d.p kh6ng phai Ia tac gift, chU s& hiru quy8n 
tac gili ho~c tic phdm duqc diing Icy kh6ng thuQc 
d6i tuqng duqc baa hQ (khoan 2 Di8u 55 Lu~t S& 
hfru tri tu~). Nhu v~y, gi~y chirng nhiin diing ky 
quySn tic gift ella mQt cbU th~ se c6 th~ bi hUy bO 
hi~u h,rc n6u chU s& hliu nhful hi~u cbUng minh 
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duqc chU th~ d6 kh6ng phai Ia t<ic gii, cbU s& hUu 
quy8n t<ic gii vii tic phdm kh6ng phai san phiim 
sang t<,lO m<l }iJ. S\I sao chep dfru hi~u ella chil s(f 
hUu nhiin hi~u. Tuy nhien, tren thvc tS, vi~c gilii 
quy€t cac truOng hqp tranh chAp nay kba phlrc t<,1p 
va t6n kern nhiSu thOi gian, chi phi b6i kho khan 
trong viec dlinh gill mire dQ nhu tb€ nilo duqc coi 
Ia sao chep va vi~c chUng minh d~ Me bO l~p lu~ 
chil th~ quy8n tic gia sang t{lo tic phfun ho<ln toan 
dQc l~p. Do d6, cic ca quan qu<ln l,Y, ca quan thvc 
thi thuOng lUng tUng va g~p nhi8u kh6 khiin trong 
qua trinh gi<li quy€t cac V\1 vi~c lien quan d€n 
truOng hqp ch6ng IAn giii'a quy€n tic gia va nhiin 
hi~u. 

4. Mi}t s6 ki€n nghj nhim ghli quy~t vAn d~ 
biio hi} chfing IAn gifra quy~n tac ghi va nhiin 

hi~u 

Thtr nhdt, VietNam nen <ip d\mg CO' ch~ bao hQ 

dQc I~p d~ tr<inh nhiing mau thudn, tranh chAp 
phit sinh tren thvc t~, baa dim lqi ich chung ella 
cQng d6ng, quy€n lqi chinh d<ing cUa nguOi tieu 
dUng cling nhu khuy€n khich cic ho{lt dQng sang 
t<,lO V<i d<\m baa mQt m6i tru0ng qmh tranh l<lnh 
m~. Thea d6, phap lu~t cftn bb sung quy djnh 
lo<,1i trir vi~c mQt chU th~ quy€n c6 the duqc 
hu&ng sv bio hQ d6ng thOi ho~c lien t\}c giii'a 
quySn tac gia va quySn d6i v&i nhan hi~u, hay n6i 
clich khic, chU th€ quySn chi Iva chon mQt trong 
hai ca cbS bao hQ mQt d6i tuqng du6i d<,lllg tic 
phdm theo quy€n t<ic gili ho~c nhiin hieu theo 
quySn sO hiru c6ng nghi~p tlly thea ban ch§.t ella 
d6i tuqng, nhu du, m\}c dich slr d\lllg cling nhu 
diSu ki~n phat triSn ho<,1t dQng san xuAt, kinh 
doanh ella doanh nghi~p. 

ThU hai, d.n lo<,li b6 quy dinh d§.u hi~u kh6ng 
duqc bao hQ Ia nhiin hi~u n6u Ia "d§.u hi~u chii' 
trimg ho~c tucmg tv d~n mlrc gay nhk Idn v6i ten 
goi ella cac nhdn v~t, hinh tuqng trong cac tic 



phfun thuQc ph;;un vi baa hQ quy6n tic gii ella 
nguOi khilc dii duqc bi€t d€n mQt cich rQng riii, mii 
khOng duqc pbep ella chU s6' hfru bic phfun d6", 
bOO Ie pbap lu~t v6 quy6n tic gii khOng bao hQ ten 
nban v~t cilng nhu chua dua ra kh<ii ni~m v6 hinh 
tuqng nban v~t. 

Thit ba, dn quy d!nh chi ti€t v6 tiSu chi dfmh 
giil "duqc bi€t d€n rQng Iii" nhu s6 lugng nguOi 
bi€t d€n tac phim; s6 luqng ban sao tic phdm 
duqc phful phbi, truy6n d~t d€n c6ng chUng bAng 
phucmg ti~n hiht tuy€n, v6 tuySn, mi,Ulg thOng tin 
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trong tic ph.im dm;rc biSt d€n rQng riii ella chit thS 
khRc nhung dii hSt thlri h{ln bao hQ quy6n tic giii 
niim niim d~ ngm'ri tiSu dUng tninh bj nh.lm lin v6 
m6i lien h~ gifra nguiri dang kY nhan hi~u va chU 
s& hfru quy6n bic gii. 

ThU sciu, b6 sung quy djnh nhiin hi~u bj coi Iii 
kh6ng c6 kha nang phful hiet nBu trimg ho~c tuang 
tv gay nh.irn Ifut v&i t<lc phfun mY thu~t irng d\lllg 
duqc bao hQ theo phap lu~t vb quybn t<ic gi<i vito 
khoim 2 Dibu 74 Lu~t S& hfru tri tu~ d~ hlm ciin cir 
hUy bO hi~u Ivc giAy chlrng nh~n diing k:Y nhan 

di~n W; thOng tin v€ vi~c tnmg bay, tri~n Him, gi6i hi~u tren thvc tS. 
thi~u tic phdm dSn v6i cOng chllng; binh lu~n, 
danh gia ella cOng chUng, cac giiti thuOng t<ic 
phdm duqc trao ... 

Thr£ tu, dn b6 sung quy djnh hlm ciin ell d<inh 
gi<i mllc dQ tucmg t1,r gay nh§m lilil gifra nhiin hi~u 
diing k:Y va hinh imh nhful v~t duqc bao hO quy€n 
tic gi<i nhu d<inh gi<i ph{lm vi bao hQ t6ng th~, tirng 
thanh ph§n, mllc dQ tucmg t1,r ella d~u hi~u diing k:Y 
v6i hlnh imh nhan v~t v€ t6ng th~ va v6i cac thitnh 
ph&n gay An tuqng m{lllh d6i v6i cOng chlmg; th1,1c 
ti&l t~p quin mua b<in, phful ph6i, Iva chQn, sfr 
dvng hang h6a, djch VI); dibu ki~n, phucmg thllc, 
dja di~m bity ban, phan ph6i, tiSp thj, qu<ing ba, 
mua ban hang h6a, djch V\1; d~c di€m, mllc dQ chll 
y ella nguOi tieu dUng khi l1,1a chQn, mua ban hang 
h6a, djch VI); chlrng ell vb h~u qua nhfun Ifut d6i 
v6i nguOi tieu dUng ... 

Thr£ niim, b6 sung quy dinh cho phep truOng 
hqp mQt chU thS c6 quybn diing k:Y nhan hi~u tning 
ho~c tucmg t1,r gay nh&m Ifut v6i hinh <inh nhful v~t 

Ben c{lnh d6, ck ip d\lllg d6ng thOi mQt sb gi<ii 
phap nhu tiing cuOng sv phbi hqp vb thOng tin 
gifra cac co quan qmln I:Y nh<i nu6c (nhu Cvc Ban 
quySn tic gi<i, Cvc sa hfru tri tu~) va cac co quan 
th1,1c thi d~ gi<ii quySt mQt each hqp l:Y C<ic vin db 
nay sinh do b<io hQ ch6ng IAn gifra quYSn tac giit 
vel nhful hi~u; nfulg cao niing l1,1c cUa de c<in bQ 
gi<ii quySt cac vAn db lien quan d6n bao h9 ch6ng 
lin quySn s6 hfru tri tu~, d<lo t{lo ngu6n nhan lvc 
c6 chuyen m6n cao db tu vAn, h6 trq cho chU thS 
quybn; tiing cuOng c6ng tic tuyen truybn, ph6 biSn 
c<ic quy djnh ella phip lu~t v€ quySn sO hfru tri tu~ 
tren cac phucmg ti~n thOng tin d{li chUng, t6 chllc 
c<ic cuQc thi tim hi~u phap lu~t sO hfru tri tu~ trong 
cac doanh nghi~p. co quan d~ cic t6 chirc, ca nhful 
c6 lien quan nh~ thllc dugc vb vi~c x:iy dl,ll1g, 
khai thac va phat tribn titi sim tri tu~; m& rQng hgp 
tic qubc tS dS trao d6i kinh nghi~m, g6p ph&n 
ho<ln thi~n C<ic quy djnh ella phap lu~t Vi~t Nam v€ 
s& hfru tri tu~ CJ 
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