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T6m tit: 
Bili viSt nghien clru quy djnh vS tnich nhi¢m b6i thuCmg thi~t h~i do 
nha ·cira, c6ng trinh xiiy diJilg khac gay ra trong phAp lu~t diin SI,C tJ cic 
qu6c gia Anh, Philp, Dire vil BQ Tham khao chung ve b6i thttCmg thi¢t 
h~i ngo<li hgp d6ng (DCFR). Tren co sO dO, hili vi~t ph.in tfch nhfrng 
h\m cbS trong DiSu 605 BQ!u~t Dan Sl,l' nam 2015 v~ tnlch nhi~m bbi 
thuCmg thi~t h\li do nhi cUa, c6ng trinh xay d\fllg khic gay ra, tir d6 dtra 
ra nhfrng ki~n nghi hoin thi~n quy djnh vS tnich nhi~m m\y. 

Abstract: 

This article provides detailed reviews of the applicable provisions 
of the compensation for damages caused by houses and other 

construction works or buildings in the civil laws of England, France, 

German and the Draft Common Frame of Reference (DCFR). Based 

on that, this article also analyzes the limitations in provisions of the 

compensation for damages caused by houses and other construction 

works or buildings in Article 605 of Civil Code of20 15, and provides 

reference suggestions to improve this provision. 

Ngay tir th~i La Ma c6 d~i, tnich 
nhi~m b6i thuCmg thi~t h~i 

(BTTH) do nhcl ctra, c6ng trinh 

xay dvng khic gil.y ra da duqc cic hoc gia 

La Ma d6 c{tp d~n thOng qua quy djnh v~ 

t6 quy~n cautio damni infecti (t6 quyen 

de? bclo v~ sv thi~t h~i vi~n 3.nh 1). Theo d6, 

trong truCmg hqp mQt tOa nha c6 nguy ca 

bi S\lp d6, t~o ra mQt m6i de doa cho nhfrng 
ngut'ri Ifmg gi6ng thi nhfrng nguOi ncly c6 

quy~n yeu d.u cac Ph<ip quan buQc chU sO 

hfru ella tOa nha phii nQp mQt s6 tcli sin b<lo 

dim v6i ID\IC dich n~u thi~t h~i thvc sv xay 
ra thi nguOi bj thi~t h~i sC lu6n duqc b6i 

Xem Vii V1in M~u, Vi~tNam Dan lu~t luge khao (Quy6n TI- Nghia V1,1 vii kb6 u6c), Nxb. Sili GOn, Sili GOn, 1963, tr. 469. 
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thu<'mg. CUng v&i t6 quy~n cautio damni 
infecti, Lu~t La Ma cling quy djnh tnich 
nhi~m b6i thuCmg cho nhfrng thi~t h~i giiy 
ra b&i c<ic v~t bj nem ra ho~c rai ra kh6i tOa 
nhit (actio effusis et dejectis). 

Ke thlra c<ic quy djnh trong Lu~t 
La Mi'i, sau nay, ph:ip lu~t diin S\f ella cac 

qubc gia d~u c6 quy djnh vS tnich nhi~m 
BTTH do nhi clra, c6ng trinh xiiy dgng 
kh:ic giiy ra. Tuy nhien, do dugc xiiy dl,!ng 

dva tren n~n tang nhfrng hc;>c thuy6t kh:ic 

nhau nen bi'm chAt va nQi dung ella tnich 

nhi~m nay & d.c qu6c gia ciing dugc guy 
djnh kh:ic nhau. 

1. Tr3ch nhi~m b&i thuimg thi~t h~i do 
nhit ctfa, c8ng trinh xay dtfng kh3c gay 

ra trong ph3p lu~t ella Anh 

0 Anh kh6ng c6 quy djnh rieng v~ 
tnich nhi~m BTTH do nhil cUa, c6ng trinh 
xay dl,l'ng kh<ic gay ra. Tr<ich nhi~m mly 

n~m trong tnich nhi~m BTTH tren t<h san 
(Liability for harm occurring on premises) 
dm;rc quy djnh trong Lu~t v~ Tnich nhi~m 
ella ngu<Ji chi6m hfru nam 1957 vit 1984 
(Occupiers' Liability Act 1957, 1984)'. 
Khii ni~m "premises" (titi san) trong 
tru<Jng hqp y duqc hi~u Ja "b:it k)' mQt du 
trUe cb djnh ho~e di dQng nito bao g6m 

ca tau, xe ho~c miy bay"3• Tritch nhi~m 
BTTH tren ti.ti san ella Anh duqc xfry dvng 
dva tn::n hQc thuy6t v~ sv cdu tha (the tort 
of negligence4). Theo Baron Alderson 
trong Blyth v Birmingham Waterworks 
Company (1856) 11 Ex Ch 781, "s\[ du 
tha" (negligence) lit "vi~c bO qua kh6ng 
thl,TC hi~n nhfrng di~u rna mQt ngu<Ji binh 
thu<Jng ... se 13m ho~c lim nhfrng vi~c 

rna nhfrng ngu<Ji th~n trQng binh thu<Jng 
se kh6ng hlrn"5• D€ duqc BTTH, ngu<Ji 
bi thi~t h~i phiii chlrng minh dugc ngu<Ji 
ehi6m hiiu ( ocupiers) t3j siin c6 mQt 
nghia vt;t theo quy djnh ella ph<lp lu~t hl 
phai quan tam bito dam Sl,f an toan v~ tinh 
m{lng, tii san, sUe khoe cho minh (the 
common duty of care); nguOi ehi6m hfru 
da vi ph{lm nghTa vt;t d6 (a breach of this 
duty); thi~t h{li xay ra lit h~u qua ella vi~e 
vi ph~m nghia vt;t ella nguO'i chi6m hfru5

• 

Tuy nhien, mlre dQ "quan tiim" (care) ella 
ngu(ri chi6m hiiu dbi v&i nguOi bj thi~t 
h<;ti l<;ti phl,l thuQc vao "dia vi phap IY ella 
ngu(ri bi thi~t h~i h\ "khlich rnOi" (visitors) 
hay "k6 xiim ph<;im" (trespasser). Lu~t v~ 
Tr:ieh nhi~m ella ngmJi ehiSm hfru nam 
1957 (Occupiers' Liability Act 1957) quy 
dlnh tr<lch nhi~m ella ngu(ri chiSm hfru 

2 Xem Christian von Bar (2009), Non-contractual Liability Arising Out of Damage Caused to Another: (PEL Liab. 
Dam.), Sellier Eropean law publishers, p. 671. 

3 f)i~m a, khoim 3, dieu I Occupiers' Liability Act 1957: "any fixed or moveable structure, including any vessel, vehicle 
or aircraft". Ngu6n: http://www.legislation.gov. uk/ukpga!Eliz2/5-6/3l/contents. 

4 Xem them hQc thuy~t v~ SlJ d.u thli. (negligence) t~i: Kirsty Horsey, Erika Rackley, 2013, Tort Law, OUP Oxford, 4th 
edition, p. 27-278. 

5 Xem them S.I. Strong, Liz Williams, 2011, Complete Tort Law: Text, Cases, & Materials, OUP Oxford, p.66, 67: 
'"Negligence is the omission to do something which a reasonable man .... would do, or doing something which a prudent 
and reasonable man would not do". 

6 Xem them Kirsty Horsey, Erika Rackley, 2013, Tort Law, OUP Oxford, 4th edition, p. 38-44. 
f)~ thi~t l~p tni.ch nhi~m BTIH do du tha (negligence), nguyCn dcm dn chUng minh duqc ba y~u t6 (elements): (I) 
hi dcm c6 mQt nghia vv ph8.p lY d.n quan tam d~n nguyen dcm (a legal duty owed by the defendant to the claimant to 
take care); (2) bj dan d[ vi ph~m nghia V\1 d6 (a breach of this duty by the defendant); (3) thi~t hili xAy ra 18 do SlJ vi 
ph\lm nghia V\1 d6 ella bi dcm (damage to the claimant, caused by the breach). 
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d6i v&i "khcich mt'ri"7 . Khcich mt'ri" duac 

hi~u Ia nhiing ngut'ri duqc ngut'ri chiSm 
hiru "mt'ri" ho~c "cho ph6p" (mQt ccich 

tn,rc tiSp ho~c gicin tiSp) duqc di vao ho~c 
duqc sU dt,mg tii s<in 8

. D6i v6i "kh<ich 
mt'ri", ngut'ri chiSm hilu cO nghia Vl,l quan 
Him mQt each hqp IY (the common duty 
of care) trong mQi truOng hqp d~ d8.m 
b<io kh8.ch mt':ri se duqc an toan (cit v~ 

sUe kho6, tinh ffi\lng, t3.i san) trong vi~c 
slr d1,1ng tai sin {premises) phll hqp v6i 
m1,1c dich mit ngu6-i kh<ich da duqc mOi 
ho~c duqc cho ph6p9

• NguOi chiSm hlru 
chi duqc lo;:ti trir trcich nhi~m trong hai 

trut'rng hqp: (1) thi~t h;:ti xcly ra do I6i ella 
khcich mOi da kh6ng theo SlJ cclnh bao ella 
ngut'ri chiSm hilu v& mQt m6i nguy hi~m 
tren tai san (v6i di&u ki~n Sl,f d.nh bcio iJ 

mtrc dU d~ kh<ich mt'ri c6 th~ duqc an toan 

hqp l)' trong mQi tru&ng hqp )10; (2) thi~t 
h;:ti xay ra cho khcich mt'ri ta do l6i cUa 
ben thlr ba (VD: I6i ella nha thfiu do nguOi 
chiSm hiiu thue d~ xay dl,fng, bao tri, sUa 
chfra tai san) 11

• 

Lu~t v& Tr<ich nhi~m ella ngu&i 

chiSm hiiu nam 1984 guy dinh trach nhi~m 
ella nguOi chiSm hfru d6i v6i "nhfrng nguOi 

khOng phai Ia kh<ich mOi" (persons other 
than his visitors) 12

- hay cOn gQi li "ke xfu:n 
ph<:tm" (trespasser) 13

. Trong Robert Addie 
& Sons (Colliery} Ltd v. Dumbreck [1929] 

AC 358, Lord Dunedin da dinh nghia v& 
"ke xam ph{lm" ta: "nhO'ng ngm'ri xam nh~p 
vao d&t ella ngut'ri khac rna khOng duqc mt'ri 
va chll s& hfru cling kh6ng biSt vb Sl,J c6 
m~t ella hQ, ho~c nSu biSt cling khOng dbng 

Y"14
• D6i v&i "k6 x§.m ph<:tm", nguOi chi€m 

hfru vfrn c6 nghia Vl,l quan t§.m bao dam an 
toim cho "ke x§.m ph{lm". Tuy nhien, mlrc 
dQ quan t§.m ella ngut'ri chiSm hfru d6i v6i 
"k6 x§.m ph:;tm" "nh~" bon r~t nhi&u so v6i 
"kh<ich mOi". NguOi chi~m hfru chi cAn b<lo 

v~ Sl,l" an toitn vb tfnh m:;tng va sUe khoe mit 
kh6ng dm b<lo v~ S\l" an toan vb tai san cho 
"kC x§.m ph<:tm" 15

• Ngut'ri chi€m hilu chi d.n 
b<lo v~ d~ "kC xiim ph{lrn" khOng g~p nguy 
hi&m tren "ti:ti sin" (premises) ella minh 
trong truCmg h91J: ngut'ri chiSm hilu da biSt 

7 Xem them Occupiers' Liability Act 1957 q.i http://www.legislation.gov.uk/ukpga!Eliz2/5-6/3J/contents. 
8 Xem them kho3n 2 EliiSu I Occupiers' Liability Act 1957. Ngu6n: http:l/www.legislation.gov.uk/ukpga!Eliz2/5-6/311 

contents. 
9 Xem them khoan 2 Eli~u 2 Occupiers' Liability Act 1957: "The common duty of care is a duty to take such care as in 

all the circumstances ofthe case is reasonable to see that the visitor will be reasonably safe in using the premises for 
the purposes for which he is invited or permitted by the occupier to be there". Ngu6n: http://www.legislation.gov.uk/ 
ukpga/Eiiz2/5-6/31/contents. 

10 Xem them di~m a, khoan 4 Eli~u 2 Occupiers' Liability Act 1957. Ngu6n: http://www.legislation.gov.uklukpgal 
Eliz2/5-6/31/contents. 

11 Xem them di~m b. khoim 4 Eli~u 2 Occupiers' Liability Act 1957. Ngu6n: http:l/ww¥/.legislation.gov.uk/ukpgal 
Eliz2/5-6/31/contents. 

12 Xem Occupiers' Liability Act 1984 t\li http:l/www.legislation.gov.uk/ukpga/1984/3/section/1. 
13 X em them https:l/en.wikipedia.org/wiki/Occupiers%27 _Liability_Act_l984'. 
14 Xem John Hodgson, John Lewthwaite, 2007, Tort Law Textbook, OUP Oxford. p. 219: 

"A trespasser is a person who goes upon land without invitation of any sort and whose presence is unknown to the 
proprietor or, if known, is practically objected to". 

15 Xem kho3n 4 Eli~u I Occupiers' Liability Act 1984: "Where, by virtue of this section, an occupier of premises owes a 
duty to another in respect of such a risk, the duty is to take such care as is reasonable in all the circumstances oft he case 
to see that he does not suffer injury on the premises by reason of the danger concerned". Ngu6n: http:l/www.legislation. 
gov.uk/ukpga/1984/3/section/1. 
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ve SIJ nguy hi6m hoi,ic c6 cas& hgp IY db tin 

ring n6 t6n t::ti; nguGi chiSm hfru bi€t ho{ic 

c6 IY do hqp Iy d~ tin dng "khcich khOng 

m<Ji" dang trong vUng nguy hi~m hoi,ic c6 

th~ di v3o vUng nguy hibm dO; trong khii 

nang ella minh, ngu<'ri chi~m hfru c6 thS 

dua ra mi)t s6 bi~n ph<ip bito v~ 16 • 

2. Tnich nhi~m b6i thtrirng thi~t h:,i do 
nh3 cfra, cOng trinh xiy dl}'ng khlic g3y 
ra trong ph3p lu~t ciia Dire 

B(l lu(lt Dan S\f (BLDS) Dire dimh 
t&i 3 di~u lu(lt (fli~u 836, 837, 838)" d~ 
quy djnh vS tnich nhi~m d6i v&i nhiing 

thi~t ht.Ii phat sinh do "sv s1,1p d6 hoi,ic sv 
viJ ra" cUa mQt "toit nhit hoi,ic c6ng trinh 

x§y d1,111g kh<ic giin li~n v&i dfu" (Gebaudes 

oder eines anderen mit einem Grundstuck 
verbundenen Werkes) 18 • 

Kh<ii ni~m "toit nh3" (Gebaudes) 
vit "c6ng trinh" (Werkes) duqc gi<li thich 

Ia nhfrng du trUe kh6ng cdn phiti k€t n6i 

vinh vi€n, ch~t che v&i m~t dftt. N6 c6 

th~ bao g6m d. c<ic cUa h:'mg, gi<ln gi<io, 

c6ng, gian hang triSn Him, bia mQ, va c<ic 

cay cftu 19. Tr<ich nhi~m nay duqc <ip dvng 

v6i cit nhfrng tAm van rai ra tlr gi<ln gi<io 

ho~c nhfrng vOi boa sen hi rai xu6ng tir 

ch6 duqc g~n c6 djnh tren tu0ng10 nhung 

khOng duqc ap d1,mg v&i tuy~t rai xu6ng 

tir m<ii nha vi tuy~t khOng phcii Ia mQt phftn 

ella toa nh<'l21 • 

Thco guy djnh ella BLDS DUe, tr<ich 

nhi~m BTTH do nh<l ctra, c6ng trinh xay 

dvng kh<ic g:ly ra 6 DUe ph<it sinh khi thoa 

man cac ctiSu ki~n: (I) ngu<'Yi hi thi~t h~i 
chlrng minh duqc ba y~u t6: cO thi¢t h~i, 
c6 sv tv than t<ic dQng ella nha ctra, c6ng 

trinh xay dvng v:'t c6 rn6i quan h~ nh:ln 

qua gifra thi~t h~i xciy ra v6i sv tv than t<ic 

dQng ella nha elra, e6ng trinh xay dvng; 

(2) ehll s& hfru ella mcinh dftt mil tn~n d6 c6 

de toil nhil ho~c e6ng trinh, ngut'ri ehi~m 
hfru toil nhi ho~c e6ng trinh tren dftt ella 

ngut'ri khic vii ngut'ri chju tnich nhi~m 

bcio tri toa nhi ho~c c6ng trinh kh6ng 
thd chlrng minh duqc 13 minh kh6ng c6 
tJi trong vi~c d~ nhil etra, c6ng trinh x:ly 

d\l'ng gay thi~t h~i. 

16 Xcm khoan 3 Di~u I Occupiers' Liability Act 1984. Ngu6n: http://www.legislation.gov.uklukpga/1984/3/section/1. 
17 Xem ban tieng Dlrc t~i https://dejure.org/gesetze/BGB; 

Bil.n djch tiBng viet: TruOng Di_li hQc Lu~t Hit NQi, German Civil Code (BGB) BLDS Dlrc: ChJ djnh nghia vv, Nxb Lao 
dQng, H., tr. 685-686. 

18 Khoan I Di~u 836 BLDS Dlrc: "Wird durch den Einsturz eines Geba:udes oder eincs anderen mit einem Gnmdstlick ver
bundcnen Werkes oder durch die Ab!Osung von Tcilen des Gebfiudes oder des Werkes ein Mensch gct6tct, der KOrper 
oder die Gesundheit eines Menschen verletzt odcr eine Sache beschfidigt, so ist der Besitzer des Grundstiicks, sofern 
der Einsturz odcr die Ab!Osung die Fo1ge fehlerhafter Errichtung oder mangelhafter Unterhaltung ist, verpflichtet, 
dem Verletzten den daraus entstehenden Schaden zu ersetzen. Die Ersatzpflicht tritt nicht ein, wenn der Besitzer zum 
Zwecke der Abwendung der Gcfahr die im Verkehr erforderliche Sorgfalt beobachtet hat"; ngu6n: https://dejure.org/ 
gesctze/BGB/836.html. 

19 RG 23 March !916, JW 1916, 1019 (booth); BGH 27 Apri11999, NJW 1999, 2593 = VersR 1999, 1424; BGH 4 March 
\997, NJW 1997, 1853 = VcrsR \997, 835; BGH 21 April 1959,694 (walls, gates, and scaffolding); BGH 29 March 
1977, NJW 1977, 1392 = Vers 1977, 668 (gravestone); BGH 9 July 1959, VersR 1959, 948 (bridge). 
(Ttich diin trong Cees van Dam, 2013, European Tort Law, 2th edition, OUP Oxford, p.465). 

20 BGH 4 March 1997, NJW 1997, 1853 = VersR 1997, 835 (scaffolding); RG 13 October 1930, JW 1931, 194 (sun
shade); BGH 12 March 1985, 2588 = VersR 1985, 666 (shower cubicle) 
(Trich ddn trong Cees van Dam, sdd, tr. 465). 

21 BGH 8 December 1954, NJW 1955, 300 (Trich ddn trong Cees van Dam, sdd, tr. 465). 
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Nhu v~y, cO th~ th~y r~ng, BLDS DUe 
sU dvng hQc thuy6t I6i do suy doin d~ xac 
djnh trach nhi~m BTTH do nha ctra, cOng 
trinh xiy diJllg khac gay ra22

• So v&i trach 
nhi~m BTTH trong phap lu~t Anh, BLDS 
DUe t~o di~u ki~n thu~n lqi bon cho nguOi 
bi thi~t h~i do gcinh nijng v~ nghia V{l chUng 
minh tbi tlii tlu(Yc chuyin tir nguyen tlan sang 

bi tlan. Sl) chuy~n "ginh n~ng" nay Ia hqp Iy 
b&i v&i tu cich 13 chll s& hfru, ngm'ri chi6m 
hfru, nguCri bao tri nha cira, cOng trinh x§y 
dvng thi nhfrng chll th~ nay thuCmg c6 ki6n 
thlrc, cO sv am hi~u nh§t djnh vS nha clra, 
cOng trinh xliy d\fng thuQc quySn s& hiiu, 
chi6m hlru, quin IY ella minh, do d6, hQ cO 
nhfrng di@m thu£m lqi nh§t djnh khi dua ra 
nhilng b~ng chlmg chlrng minh minh da thvc 
hi~n dfry dll nhilng bi~n phap phOng nglra, 
cham sOc dn thi6t nhung nhii ctra, c6ng trinh 

xiy d\fng v~n S\IP d6, giy thi~t h~i. 

3. Tr3ch nhifm b6i thrrirng thi~t h;ti do 
nh3 cfra, cOng trinh xiy d\mg kh3c giy 
ra trong ph3p lu~t ciia Ph3p 

Di~u 1386 BLDS PMp" quy djnh 

KINH NGHIEM QUilC Tf 

vS trach nhiem ella chll s& hfru ella mOt 
"c6ng trinh xfty d\fng" (bfttiment) d6i v&i 

nhfrng "thi~t h~i do cOng trinh bi d6 vl 
thi6u bio dmJng ho~c vi khuy6t t~t trong 

khi x:iy dl)ng" (du d6faut d'entretien ou 
par le vice de sa construction)24 • Trong 

thOi k)' dfiu, khi LDS Ph<ip m&i duqc ban 
h3nh, kho<ln I DiSu 1384 chi duqc coi 

nhu mQt ili~u khodn chuyin tiip ttl cic 

quy dinh vS tr6ch nhifm BTTH do tJi 

(Di~u 1382, Di~u 1383) sang cac quy djnh 

vS tdch nhi~m BTTH khOng cdn chUng 

minh ydu t6 lbi (DiSu 1385, Dii:u 1386) 

rna chua duqc thlra nh~n Ia rnQt dibu lu~t 
dQc l~p nhu hi~n nay. Chinh vi v~y, d@ bcio 

v~ t6i da quySn lqi ella ngu<Ji hi thi~t h~i, 
gillp ngu<Ji hi thi~t h~i duqc b6i thuUng 
rna khOng cJ.n phcii chlrng minh y6u t6 16i, 

Toil an Phap da giai thfch khai ni~rn "cOng 
trinh xay d\fng" theo nghia nit rQng, th~rn 

chi cOn hi dinh gii Iii "qua rnlrc lOng 
Ieo"25 • Hfiu nhu rnQi lo~i tai san d6u duqc 
Toa an quy thiinh "toa nh3" dS buQc chU 

s& hfru ph<li chiu trich nhi~m b6i thu(rng. 

22 Xem Xiang Li, Jigang Jin. 2014. Concise Chinese Tort Laws, Springer, p. 29. 
V~ !6i do suy do<'in (Presumed Fault Liability): 
"According to this principle, if the victim can prove damage or injury, illegal act, as well as causation, and the perpe
trator cannot prove that there was no intention or negligence relating to the act and damage, then the judge can make the 
presumption that the perpetrator is at fault and order him to pay for the damage" (Theo nguyen cic nily, n€u n(ln nhiin c6 
th~ chlmg minh c6 thi¢t h?i, c6 hfulh vi tnl.i ph:ip lu~l, cling nhu c6 m6i quan h¢ nhil.n qua giUa hanh vi trtii phap lu~t vd 
thi~t h?i; cOn ngu(ri gay thW hl).i kh6ng th~ chlmg minh kh6ng c6!6i ciJ Y ho~c v6 Y gdy ra thi¢t hl).i, khi d6 thfun pMn 
c6 th~ suy doAn r.ing ngubi gil.y thi~t h\J.i c6 16i vd bu{\c ngu0i d6 ch[u trdch nhi¢m b6i thm'mg). 

23 Di~u 1386 BLDS Ph<'ip - ban Ti€ng Phdp "Le propriCtaire d'un batiment est responsable du dommage cause par sa 
ruine, lorsqu'elle est arrivee par une suite du dCfaut d'entretien ou par le vice de sa construction"; ngu6n https://www. 
legifrance.gouv.fr/affichCodeArticle.do?cidTexte=LEGITEXT00000607072l&idArticle=LEGIARTJ000006438858; 
Ban dich Ti~ng Vi¢t: "ChU si':r hUu m(lt C(ing trinh xil.y dl,Tilg phai chju trtich nhi¢m v~ thi~t h?i do c6ng trinh bi d6 vi 
thi€u bdo du6ng ho.1c vl khuybt t~t trong khi xiiy dl,Tilg", Nhil Ph<'ip lu~t Vi¢t - Phap, 1998, BLDS ella nu6c C9ng hoa 
Ph<'ip, Nxb. Chinh tri qu6c gia, H., tr. 366. 

24 Ditu 1386 BLDS Ph<'ip. 
25 Xem C. Giraudel, ResponsabilitC du fait des bdtiments, Jurisclasseur, 1996, fascicule 152, n°34. 

Trich d~n trong Olivia Depetris, La responsabilite civile delictuelle du fait des immeubles, http://magat.francois.free. 
fr/La%20responsabilit%E9%20civile%20d%E9lictuelle%20du%20fait%20des%20immeubles.htm1, truy c~p ngdy 
17/7/2016. 
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Trong bin :in ngiy 20/8/1877, TOa :in da 

ra ph<in quy€t coi thi~t h<;~.i do mQt cai cciy 

bi db gay ra cling la thi~t h<;li do mQt "c6ng 

trinh xay dvng" g§y ra va bu()c chU s& hfru 

c6 trich nhi~m bbi thmJng26
• Trong mt)t 

b<'m an kh:ic, ngiy 0113/1904, Toa an dii 

coi thi~t h<;li do mQt chi6c tU guang hi d6 

khi€n nguCri Jam c6ng bi thuang cling 13. 

thi~t h<;li "c6ng trinh xciy dl,l'ng" g§y ra27 • 

Chi sau ph:in quyet v~ vv Teffaine (nam 

1896) - V\1 vq ella ngu<'Yi tfr <;lll trong mQt 

vv nb nbi hai ella mQt chiec tau k6o mit 

n<;~.n nhan dang 18m vi~c tn3n d6 kh&i 

ki~n chll sir hiiu yeu d.u bbi thuOng -

thi Toa Phci in Philp m&i chinh thUc v~n 

d1,mg Khoin 1 Di~u 1384 d~ buQc chU s6 

hfru tau keo ph3.i chiu tnich nhiem bbi 

thu0ng2
R. B~ng ph:in quytft nay, Toi Phi 

fm da c6ng nh*n gill tri dQc l*p cho khofm 

I fli~u 1384. Khoim I fli~u 1384 ail chinh 

thlrc tr& thimh mQt nguyen t~c cabin cho 

tnich nhi~m BTTH do t:ic dQng ella v~t 

g<iy ra - mQt lo~iti tnich nhi~m BTTH do 

tid sin gay ra, khOng dn chtrng rninh y~u 

t6 16i. Vi~c gi<ii thich kh<ii ni~m "c6ng 

26 Xem Paris, 20 aoiit 1877, S. 1878.2.48. 

trinh xfiy dvng" theo hu&ng rQng rai nhu 

tru&c kh&ng cOn cftn thi~t. Kh:ii ni~m 
"c6ng trinh x<ly dvng" dftn duqc ToR in 

giii thich theo nghia ch~t che han. Trong 
bim an ngay 26/1111946, Toa Phuc thim 

Paris da giii thich "c6ng trinh xay dvng" 
13. c6ng trinh xay d\fng hinh thimh tir vi~c 
Hip nip ccic v~t li~u b&i bin tay con ngubi, 

duqc giln vao trong dcit ho~c ccic bftt dQng 

sim do tinh chtit"29 . 

Tnich nhi~m BTTH theo Di~u 1386 
BLDS Ph<ip ph:it sinh khi thoa man ba 

dibu ki~n: (1) c6 thi~t h~i; (2) c6 S\f h,r 

thiin tcic dQng cUa c6ng trinh xay dvng; 

(3) c6 rn6i quan h~ nhiin qua gifra thi~t hliti 
xay ra v6i S\f tv than tac d()ng ella c6ng 

trinh xay dvng (thi~t h{l.i !a h~u qua cUa SlJ 

Sl,lp d6 ella nh<l clra, c6ng trinh xiiy d\fllg 
khac). Nguyen dan kh6ng cAn chlrng minh 

ySu tb llii ella chll s& hlru; nguqc l{l.i, chU 

s& hfru cling kh6ng thd duqc mi~n tnkh 
nhi~m chi vi chlrng minh duqc dng minh 

kh6ng c6 !6i. 

C6 thS n6i ring, BLDS Ph<ip da xay 
dvng tnlch nhi~rn BTTH tren ca s& h9c 

Trich din trong Olivia Depetris, La responsabiliti civile d61ictuelle du fait des immeubles, http://magat.francois.free. 
fr!La%20responsabilit%E9%20civile%20d%E9lictuelle%20du%20fait%20des%20immeub1es.html, truy qlp ngli.y 
1717/2016. 

27 Xem Paris, 11 mars 1904, D. 1904.2.257. 
Trich din trong Olivia Depetris, La responsabilite civile d6lictuelle du fait des immeubles, 
http://magat.francois.free.fr/La%20responsabilit%E9%20civile%20d%E9lictuelle%20du%20fait%20des%20immeu
bles.html, truy c~p ngli.y 17/7/2016. 

28 Franz Wcrro, (2010), Liability for Hann Caused by Things, 
https://papers.ssm.com/so13/papers.cfm?abstract_id=1639357 truy ci)_p ngli.y 1/6/ 2016. 

29 Paris, 26 novembre 1946, JCP G 1947.2.3444. 62 Civ «une construction resultant de !'assemblage de mat6riaux qui, 
d'une part, sont relies artificiellement de fayon a procurer une union durable, et d'autre part, sont incorpores au sol ou 
a un immeuble par nature". 
Trich din trong Olivia Dcpetris, La responsabilit6 civile d61ictuelle du fait des immeubles, http://magat.francois.free. 
fr/La%20responsabilit%E9%20civile%20d%E9lictuelle%20du%20fait%20des%20immeubles.html, truy ci)_p ngay 
1717/2016. 
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thuy~t vJ trcich nhifm nghiem ngijt30
• Day 

chinh hl di~m khic bi~t v&i tnich nhi~m 

BTTH do nha clra, c6ng trinh xay dvng 
khic gay ra trong BLDS DUe. NSu nhu 
trong BLDS Dlrc, bj dan se duqc lo(li trir 

trich nhi~m nSu chlrng minh duqc Ia minh 

kh6ng c6 tJi (da tuan thll Sl) d.n trQng d.n 
thiSt nh~m m1,1c dich phOng trinh nguy 

ca31
); cOn trong BLDS Phip, kS ca trong 

truCmg hqp cht'rng minh duqc Ia minh 

kh6ng c6 16i, bj dan vdn phii chiu tnich 
nhi~m. Bj dan chi dugc lo~i tnl trich 

nhi~m trong ba truOng hqp: thi~t h~i xay ra 
Ia do sl) ki~n b~t khi kh<ing, thi~t h<,li xiy 
ra ho<ln to<ln do I6i cUa n~n nhan ho~c ho<ln 
toan do I6i cUa nguOi thU ba. 

So v&i ph<ip lu~t dan Sl! ella Anh va 
DUe, c<ic guy djnh trong BLDS Ph<ip ve 
tnl.ch nhi~m BTTH do nha ella, c6ng trinh 
x&y dl,l11g khic gay ra da tliJ.o dieu ki~n 
thu~n lqi t6i da cho n(,ln nh<in trong vi~c 
yeu du BTTH. 

4. Tnich nhi~m bhi thuirng thi~t h~i do 
nh3 ella, cOng trinh xiiy dl!ng kh&c g3y 
ra trong BQ Tham khio chung v~ b.li 
thtrirng thi~t h~i ngoiti hlfp dbng 

KINH NGHiiM Qulic rf 

V &i mong mu6n nh~m nh~t thS 
hoa M th6ng phap Ju~t BTTH ngoai hgp 
dbng d~ tiSn t&i xay dvng BLDS chung 
chfiu Au, hai nh6m nghien cUu Ia Study 
Group on a European Civil Code va 
The Research Group on EC Private Law 

(Acquis Group) da xfiy dvng BQ Tham 
khiw chung v~ BTTH ngo<li hqp d6ng 
(Draft common Frame of reference, viSt 
t~t Ia DCFR)". Bi) DCFR khong quy djnh 
v~ tnich nhi~m BTTH do nh<l ella, c6ng 
trinh xay dvng kh<ic gay ra, rna guy djnh 
trcich nhi?m il6i v&i thi?t hr;~i do tinh trr;~ng 
khOng an toim cUa bdt iJ(mg sim gdy ra 
(Accountability for damage caused by the 
unsafe state of an immovable - Dibu VI-
3:02)33. Kh<ii ni~m "b~t dQng sin" duqc 

guy djnh rieng t<,li phfm Ph\1 11,lc, thea d6, 
"b~t dQng sin" Ia "d~t dai vit b~t cU c:li gi 
glin li~n v6i dit rna khOng thS thay d6i vi 
tri b~ng hitnh dQng binh thuCmg ella con 
ngu0i"34

• VOi dinh nghTa nay, "b~t dQng 
san" duqc hic?u Ia "nhiing tOa nhil, cay d.u 
bbn vfrng vii. c~u trUe tuang tv". Kh:li ni~m 
"b~t dQng sin" trong di~u nay tuang ddng 
v&i khii ni~rn tai san ("premises") trong 
ph:lp lu~t Anh35

. 

30 X em Richard A. Epstein, 1973, A Theory of Strict Liability. 
N gu6n: http://www.jstor.org/stable/724030?seq=4#page _scan_ tab_ contents. 
Tnkh nhi~m nghiem ng?t (strict liability) hay cOn gQi Ia trflch nhi~m kh6ng d.n 16i (no-fault liability) Ia lol).i tnlch 
nhi~m rna d~ dugc b6i thuCmg nguyen dan kh6ng d.n chlmg minh 16i ella hi dan va nguqc l~;ti, hi dan cilng kh6ng th~ 
d:uqc lol).i hit tnich nhi~m chi vl chling minh duQ"c Ia minh kb6ng c6 J6i. Bi dan chi duqc loi).i tnl tnich nhi~m trong ba 
tnrCmg hQ'P: thi~t hl).i xily ra Ja do S1,1' ki~n b:it kha khitng, thi~t hl).i xily ra hoan toan do J6i cUa nl;ln nhan ho~ hml.n toan 
do 16i cUa ngu&i thti' ba. 

31 Di~u 836 BLDS Dire. 
32 Xem tbem:Anemari-Iuliana Opritoiu, 2015, Introduction in DCFR -Draft Common Frame ofReferences, ngu6n: http:// 

j olas.ro/wp-contentluploads/20 15/03/jolas3aR.pdf. 
33 Xem Dibu VI-3:02. Ngu6n: http://ec.europa.eu/justice/policies/civil/docs/dcfr outline edition en,pdf. 
34 "Land and anything so attached to land as not to be subject to change of place-by usu~ human-action". Ngu&n: http:// 

ec.europa.eu/justice/policies/civil/docs/dcfr _outline_ edition_ en.pdf. 
35 Xem Christian von Bar (2009), Non-contractual Liability Arising Out of Damage Caused to Another: (PEL Liab. 

Dam.), Sellier Eropean law publishers, p. 660. 
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Tnich nhi~m theo Di~u VI-3:02 

ella DCFR ph<it sinh khi thi~t h~i xay ra 

lit do "tinh tn;mg kh6ng an toan ella bfit 
dQng siin". "Tinh tn;mg kh6ng an toan ella 

b~t dQng sin" duqc hi~u theo nghia rQng, 

khOng chi bao g6m sg "s1,1p d6" ho~c sv 

"vO ra" ella nha clra, c6ng trinh xay dvng 

nhu trong BLDS Ph!ip vil DUe mil cOn 

bao gflm eli c<ic tru(rng hqp kh<ic nhu: Sl,I 

S\IP d6 ella mQt t.im bia mQ trong nghia 

trang; SlJ tran truqt ella san nha do dUng 
qui nhi@u dfiu d<inh bOng; S\1' thieu nhfrng 
tfirn bi~n cinh b<io nguy hi~rn t~i nai c6ng 

cQng a nhfrng vi tri c6 cay c6i bi d6, c6 

16i di phU dAy bang chua duqc dQn Sli!Ch, 
C6 nhfrng Ccii b6 chua dUQ'C che Ch~n; SlJ 
kh6ng an to~m t{li mQt b~ bai do h~ thimg 

nu&c l~p d~t kh6ng dUng quy c<ich khi~n 
tre em g~p nguy hiem khi bai ho{Lc l~n; 
sv thi~u mQt h~ thbng gQi di~n khAn dtp 

khi€n kh<lch bing bj khoa tr<li trong mQt 

din phOng mit kh6ng th& gQi ctru hQ d~ 
tho<lt ra ngo3i ... 36 

Di~u VJ-3:02 ella DCFR quy djnh 
"nguOi c6 quy€n ki~m soat dQc l~p tr€:n bfit 

dQng sin" (A person who independently 

exercises control over an immovable) se 

phai chju tr<lch nhi~m d6i v&i nhfrng thi~t 
h;;ti do tinh tr;;tng kh6ng an toan ella b<it 

dQng san g§.y ra. Khoin 3 Di~u VI-3:02 

quy djnh: "NguOi c6 quy6n kiern so<lt dQc 

l~p tr€:n b.it dQng sitn" thOng thuCmg chinh 

13 chU sO hUu, trir trm'mg hqp chU sO hlru 

chlmg rninh duqc nguOi khic dang thl,Tc 

hi~n quy€n ki~m soat dQc l~p nily37
. Nhu 

v~y, chti. th~ chju tr<lch nhi~m BTTH c6 th~ 
Ia "chU sa htiu" ho.t\c 13 "nguUi chiSrn hfru" 

bit dQng sin t;;ti thOi di~rn b<lt dQng sin gfty 

thi~t h;;ti (VD: nguOi thu€: nhil, ho.t\c n€u 

trong giai do;;tn x§.y dlJllg, c6ng ty x§y dlJllg 

phii chju tnich nhi~rn cho SJ! an to:ln trong 

ph{lm vi c6ng truCmg xfty dl,Tng .. _)38 

Duqc xfty dl,fng d1,ta tren hQc thuy€t 

v6 tr<ich nhi~m nghi€:rn ng.t\t nen "NguOi c6 

quy€n ki~m soat dQc l~p tren bit dQng sitn" 
kh6ng duqc lo;;ti trir tr<lch nhi~rn BTTH 

ngay ca khi chlmg minh duqc minh kh6ng 

c6 Ibi. HQ chi duqc lo;;ti trlr tr<lch nbi~m 
trong tru<.'mg hqp thi~t h;;ti xiy ra hoiln 

toan do I6i ella nguUi bj thi~t h;;ti (Di~u 
VI.- 5:101), ho3n to:ln do 16i cUa b€:n thU 
ba/ccr quan c6 th~rn quy€n theo quy djnh 

ella ph!ip lu~t (Di~u VI. - 5: 201) ho~e do 
rnQt SlJ ki~n ngoii tfim ki~m S03.t (bfit khi 
khang) theo Di~u VI.- 5:302. 

Nghi€:n ctru de quy djnh v€ tdch 

nhi~rn BTTH do nha clra, c6ng trinh xfty 

d1,tng khlic gfiy ra trong ph<lp lu~t ella rnQt 

s6 qu6c gia vil trong B<) Tharn khito chung 

v€ BTTH ngoili hqp dbng cho thiy, dU 
duqc x§.y d\ffig d1,ta tr€:n nhfrng hQc thuy€t 

khlic nhau: hQc thuy€t v€ S\f c~u thi (Anh), 
hQc thuy~t v6 t6i do suy doin (DUe), hQc 

thuy~t v€ tdch nhi~m nghi€:m ng.t\t (Phip, 

36 Xem Christian von Bar (2009), Non-contractual Liability Arising Out of Damage Caused to Another: (PEL Liab. 
Dam.), Sellier Eropean law publishers, p. 660. 

37 Khoim 3 Di~u Ditu VI-3:02: "The owner of the immovable is to be regarded as independently exercising control, unless 
the owner shows that another independently exercises control". Ngu.!ln: http://ec.europa.eu/justice/policies/civiVdocs! 
dcfr _outline_ edition _cn.pdf. 

38 Xem Christian von Bar (2009), Non-contractual Liability Arising Out of Damage Caused to Another: (PEL Liab. 
Dam.), Sellier Eropean law publishers, p. 662. 
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BQ Tham khio chung vS BTTH ngoili hqp 

dbng song philp lu~t cite qu6c gia nity dSu 

dt rO ritng trong vi~c xilc djnh bitn chfrt ella 

trilch nhi~m, diSu ki~n litm phat sinh trilch 

nhi~m, chU th~ ph<ii chju tnich nhi~m vi 

cite truCmg hqp lor;ti trir trilch nhi~m. 

5. Tr3ch nhi~m bAi thtrirng thi~t h~i do 
nh3 cifa, c6ng trinh xay dvng kh3c trong 
BQ luit Diln S\1' nam 2015 cUa Vi~t Nam 

Tritch nhi~m BTTH do nhit elra, e6ng 

trinh xay dvng kh<ic gay ra dm;re guy d!nh 

tl,li DiSu 605 BLDS nam 2015 ella Vi~t 
Nam. D6i ehi~u guy djnh tr;ti DiSu 605 

BLDS 2015 v&i cite quy djnh trong ph<ip 

lu~t din sv ella cite qu6c gia n6i tren, c6 the 
rUt ra mQt s6 nMn xet nhu sau: 

Thlr nhdt, v~ bim chdt trdch nhiem 

DiSu 605 khOng rO ritng trong vi~c 
xilc djnh bin chfrt ella tnich nhi~m BTTH 

do nhil ella, cOng trinh xily dvng kh<ic gay 
ra. Cv the, n~u can clr vao dol,ln 1 Di6u 

605: "Chll s6 hitu, ngmJi chi~m hfru, nguUi 

duqc giao qu<'m ly, sll dl,lng nhil ella, c6ng 

trinh xily dvng khac ph<ii BTTH do nhb 

cli'a, c6ng trinh xay diP1g khdc d6 gily thi~t 
h<;~.i cho ngm'ri khftc" thi c6 thS khiing dinh: 

dily 13 trdch nhi?m BTTH do tdi san gdy ra 

(nguyen nhan gay thi~t h;;ti Ia "do nhit ella, 
c6ng trinh xay dvng kh<ic gily ra"). Nhung 

n6u can clr vao dor;tn 2 DiSu 605: "Khi 

nguOi thi c6ng cO /Ji trong vi~c d~ nhit clra, 

c6ng trinh xay dvng kh<ic gay thi~t hr;ti thi 

ph<ii lien d&i bbi thuCmg" - thi day ll,li Ia 
trdch nhi¢m BTTH do hdnh vi trdi phdp 

lu(i.t, c6 /Ji (cUa nguiri thi c6ng gdy ra). 

Trong cling mQt diSu lu~t, chtlng ta da 

thiy hai sv milu thu~n: (1) mau thu~n gifra 

KINH NGHIEM QUC'ic rt 

ten gQi va nQi dung diSu Iu~t (ten g9i ta 

"trilch nhi~m BTTH do nhQ cUa, c6ng trinh 

xdy dlf71g khdc gdy ra" nhung nQi dung )l,li 
diSu ehinh trilch nhi~m BTTH do !6i cUa 

ngtrdi thi c6ng gdy raJ; (2) mau thu~n trong 
chinh nQi dung ella diSu lu~t khi dor;tn 1 thi 

quy djnh vS tr<ich nhi~m BTTH do tOi sim 

gdy ra cOn dol,ln 2 ll,li guy djnh vS tr<ich 
nhi~m BTTH do hdnh vi trdi phdp lu(i.t c6 

!Ji gdy ra. 

Thlr hai, v~ di~u ki¢n !Om phdt sinh 

trdch nhi¢m 

Sg milu thu~n trong vi~c xac djnh 

ban chit cUa trilch nhi~m da d~n d6n 

sv mau thu~n trong vi~c xac dinh diSu 
ki~n litm ph<lt sinh trich nhi~m. N~u 
theo dor;tn 1 DiSu 605 thi d~ tam phat 
sinh tnich nhi~m BTTH ella chU s6 hfru, 

nguGi chi&m hctu, ngu<'Yi duqc giao quan 
1)', slr d\lng nhit clra, c6ng trinh xily dvng 
nguyen dcrn cAn chlrng minh ba di~u ki¢n: 

c6 thi~t hr;ti, c6 sv tv than tac dQng ella 

nha clra, cOng trinh xily dvng va c6 m6i 
quan h~ nh<ln qua giUa thi~t hl,li v6i sv 
w than tac dQng ella nha ctra, c6ng trinh 

xay dvng rna kh6ng cdn chlrng minh /Ji 
ella chll s& hfru, ngu(Ji chi&m hUu, nguGi 

duqc giao quan 1)', sU d\lng nhit ella, cOng 
trinh xay dvng. 

Trong khi d6, d& buQc ngu<'Yi thi c6ng 
phii chiu tr<ich nhi~m BTTH thi nguyen 
dcrn ll,li phii chlrng minh b6n dtiu ki¢n: 

c6 thi~t hr;ti, c6 hanh vi tr<li ph<lp lu~t ella 
nguOi thi c6ng, c6 m6i quan he nh<ln qua 

gifra thi~t hl,li v&i hanh vi tr<li ph<ip lu~t ella 
nguGi thi c6ng va quan trQng nhfrt l<i phai 
chlrng minh duqc ca /Ji cita nguiti thi c6ng. 

Dor;tn 2 DiSu 605 quy djnh tr<lch 
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nhi~m ella nguCri thi c6ng 13. tnich nhi~m 
lien d&i ("Khi nguOi thi c6ng c6 !6i trong 

vi~c d€ nhit clra, c6ng trinh xfiy dvng kh<ic 
g<iy thi~t h~i thi phai lien d&i b6i thuc'mg"). 
f>i~u nay c6 nghia, n~u ngubi thi cOng 

c6 !6i hQ pha.i lien d6i cUng chU s& hilu, 

ngmJi chiSm hliu, nguCJi duqc giao quitn 

IY, sir d1,mg nha ella, c6ng trinh xiiy dvng 
BTTH. V~n d~ d~t ra trong tnr(mg hqp ni.ty, 
nguyen dan phai chlrng minh nhfrng gi d€ 
duqc BTTH? ChUng minh thi~t h~i xity 

ra Ia do sv t~;< thdn tile d()ng cUa nhil cUa, 

c6ng trinh xdy dvng hay chlrng minh thi~t 
h{li x<iy ra hi do himh vi trcii phcip lu(it cO 

/Ji cUa nguiii thi cOng? Hay ca hai? Trong 

truc'mg hqp ngu(ri thi c6ng cO !6i thi chi 

dn chlrng rninh 16i ella nguOi thi c6ng hay 
phiti chfrng minh eft l6i ella chU s& hOU, 
ngu<'ri chi&rn hUu, nguOi duqc giao quim 

1)', sir dvng nha clra, cOng trinh xay dl,l'ng? 

vb vfrn d~ nity, phip lu~t hi~n hitnh 

chua cO phucrng hu&ng giiti quy~t. 

ThU ba, vd chit thd chju trtich nhi¢rn 

BTTH 

Difu 605 BLDS 2015 quy djnh t6i 
niim chU th~ phii chiu trich nhi~m BTTH lit: 

chU s& hfru, ngu&i chi~m hfru, ngu(ri duqc 

giao quin l)r, sir d1,111g nhit clra, c6ng trinh 

xliy diJilg (trong khi dO t6i da nhu BLDS 

DUe cling chi quy dinh d~n ba chU the (chU 

s& hfru, ngu&i chifm hfru, nguOi bito trl); 

Nh~t Bitn, Hitn Qu6c, Thii Lan chi quy dinh 
hai chU th6 ( chU sa hfru, nguOi chitfm hfru)39

; 

cOn Phip chi rn(>t chll th~ (chll sa hfru). M~c 
dU quy djnh t&i niirn chU thS cO khit nang 

phiti chju trich nhi~m nhlmg BLDS 2015 

hoitn toitn kh6ng dua ra bfrt k:Y mQt quy djnh 

nita v~ thlr t1,l" de chU thS chju trich nhi~m 
bbi thuCmg hay tieu chi dS xic dinh chU 
thS chju trich nhi~m bbi thuCmg trong tirng 

truOng hQP Cl,l thS. cac quy djnh trong Dieu 

605 chi dcm thu:ln mang tinh li~t ke. 

Trong khi dO, nhu dii phfln tich, 

BLDS ella de qu6c gia ho~c tn,rc tiep xic 

djnh rO ritng chU th6 chju trich nhi~m bbi 
thu&ng (ttJ.i Phip luOn lit chU sa hfru) ho~c 

dua ra nhiing tieu chi rO r<lng dS xic djnh 
chll thS chju tnich nhi~m (BLDS Nh~t 

Bitn, Hitn Qu6c, Thii Lan quy dinh: ngu&i 
phai chju trich nhi~m tru&c h~t lit ngu&i 

dang tn,rc ti~p chitrn hitu nha clra, c6ng 

trinh xciy dvng; n6u nguOi nity chlrng minh 
duqc lit minh kh6ng c6 !Ji thi khi dO chU 

sir hfiu phiti chju trich nhi~m BTTH)40
. 

Han nlra, vi~c quy djnh buQc chll s& hlru, 

nguOi chiem hiiu, ngu&i duqc giao quin 

l)r, sir dvng nhit clra, c6ng trinh xfiy dvng 

phii lien c16-i b6i thuO-ng cU.ng v&i nguUi 
thi c6ng trong tnrUng hqp thi~t htJ.i x<iy ra 

do "16i ella ngu&i thi c6ng" cling lit kh6ng 

hqp Iy. TtJ.i sao chll s& hiiu, nguOi chitfm 

39 £>ibu 717 BLDS Nhf.t Ban quy djnh: "Nbu vi¢e xdy ra thi¢t h;:ti d6i v6i nguCri khi\c vi nguy€n nhan sai s6t trong x8.y 
dvng ho~e bi'lo qmi.n d.u trUe tren ddt thi ngm'ri ehi~m hfru du trUe ehiu trAeh nhi¢m v~ nhilng thi¢t h(li d6i v6i ben bi 
thi¢t h(li. song n~u nhu ngm'ri chi~m hfru da th~ hi¢n sv quan til.m dUng mlrc nh~m ngi'in ch\in vi¢e dy ra thi¢t h11i thi 
chU eUa d.c du trUe phai BTTH"'. 
Di~u 434 BLDS vii Thucmg m(li Thai Lan: N~u tim thAt xli.y ra vi IY do xfiy dl,ffig t6i ho\ie khOng duqe bito tri ddy dU d6i 
v~i m9t ng6i nhit ho~e ki~n trUe khac thi ngubi ehiJm hfru ng6i nhit ho('le ki€n trUe d6 e6 b6n ph~n b6i thuOng; nhung 
neu ngubi ehiem hfru d6 da e6 SlJ cham nom thieh dang d~ ngan ngira x.fry ra t6n thdt thl ehU s& hCiu e6 b6n ph~n b6i 
thuOng. 

40 f)i~u 717 BLDS Nh~t Bful, Dieu 434 BLDS vii Thucmg m(li Thiti Lan, Tldd./. 
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hfru, nguOi duqc gtao qmln l)r, slr dv.ng 
nhi.t ella, eOng trinh xay dgng ph<ii b6i 
thuCmg trong khi thi~t h{li x<iy ra do 16i ella 
nguOi thi c6ng? S& di, t~i kho<in 1 Di~u 
605 BLDS 2015 hQ phii chiu trilch nhi~m 
BTTH - ngay c<i khi hQ chlrng minh duqc 
1a minh khOng c6 I6i - Ia b&i vi hQ Ja nguOi 
duqc hu&ng lqi ich tir vi~c khai th<ic, slr 
d~,tng nha cfra, c6ng trinh xay d\l'ng nen khi 
nha clra, c6ng trinh xay dl,ffig gay thi~t h{li 
thi hQ duang nhien ph<li chju tnieh nhi~m 
b6i thuOng. Tuy nhien, theo quy djnh ella 
do~n 2, thi~t h{li xay ra do !6i ella nguOi 
thi c6ng, chll s& hfru kh6ng h~ c6 I6i, ban 
than hQ cling hl nguOi bj thi~t h~i (nha clra, 
e6ng trinh xay dgng thuQe s& hfru ella hQ 
bj Sl,lp d6, hu hOng, S\lt 1& do !6i ella nguOi 
thi c6ng) nhung hQ l~i ph<ii lien tl&i chju 
tnich nhi~m BTTH cling nguOi thi c6ng? 
V~y ca sa ella vi~c bu¢c chll s& hllu phili 
b6i thuOng trong truCmg hqp nay 13 gi? V~ 
vfin d~ nay, BLDS 2015 cling chua e6 S\f 

giai quy~t tho<i d<ing. 

Thir trr, v~ ccic trrrimg hr;rp lot;~i trU 

trcich nhi~m 

Oic truCmg hqp lo~i tn'r tnlch nhi~m 
khOng duqc quy dinh t{li Di~u 605 rna duqc 
quy djnh chung trong Di€u 584 cho tfit eli 
c<ic tnich nhi~m. Theo d6, chU th~ chju 
tr<ich nhi~m BTTH se duqe lo{li trlr tnich 
nhi~m b6i thuCmg trong truOng hqp: "thi~t 
h{li ph<it sinh ta do sv ki~n bit khi kh<ing 
ho~c hoi.tn toan do !6i ella ben bj thi~t h{li, 
trir truOng hqp c6 thOa thu~n kh<ic ho~c 
lu~t c6 quy dinh khac" (khoan 2 Dii:u 584). 

Nghien eUu quy djnh nay c6 th€ thfiy 
c<ic truCmg hqp lo{li trlr tnich nhi~m BLDS 
2015 chua duqc quy djnh dfty dll. Cl,l th~, 

. . 
KINH NGHIEM QUOC Ti 

BLDS 2015 da "b6 qua" truirng hgp dugc 

lo{li trir tr<ich nhi~m b6i thuOng trong 
truOng hqp thi~t h~i xiy ra "hoi.tn toan do 
I6i ella nguOi thlr ba". "NguOi thU ba" & 

day c6 th~ ta ea nhftn, tb chlrc bftt kY ho~c 
cling c6 thS ta ca quan nha nu6c c6 thfim 
quy~n. Tren thl,!e t~, cO nit nhi~u c6ng trinh 
x§.y dgng thuQc danh ffii,IC di tich Jjcb sir 
phii bao t6n (nhi.t e6, d~n. chUa ... ). B6i v6i 

nhtrng c6ng trinh nay, vi~c sUa chUa phii 
duqc Sl,f d6ng y ella ca quan nha nu6c c6 
thfim quybn. V~y, n~u trong truOng hqp vi 
ca quan c6 thfim quy~n kh6ng cfip phep 
slra chUa khi~n c6ng trinh bj xu6ng dp r6i 

S\IP d6 thi ai ph<li chiu tnlch nhi~rn BTTH? 
N~u can clr vao kho<in 2 Dibu 584 BLDS 
2015 thi day kh6ng thuQc cac tru<'mg hqp 
dS duqc lo{li trir tr<ieh nhi~m b6i thm'mg 
(thi~t h{li phat sinh Ia do sv ki~n b~t khi 
khing ho~c hoan toan do l(H ella ben bi 
thi~t h{li). Do dO, chll s& hfru hotlc nguOi 
chi~m hlru, nguOi duqc giao qu:in 1y, slr 
dl,lng nha clra, c6ng trinh xay dvng se vftn 
phii chju tnich nhi~m BTTH. Bi~u m\y 
khOng phU hqp v6i Ie c6ng b~ng. 

Tlr nhUng pharr tich neu tren, chllng 
tOi d~ xuftt d~ hoan thi~n mQt s6 guy dlnh 
ella BLDS nam 2015 vb tr<ich nhi~m BTTH 
do nha clra, c6ng trinh xay dvng kh<ic gay 

ra nhu sau: 

M9t /Q, nen t<ich tr<ich nhi~m BTTH 

ella nguOi thi c6ng thanh rnQt di~u lu~t 
rieng v6i nhUng quy djnh rieng th~ hi~n 
bin chfit ella tr;ich nhi~m Ia tr;ich nhi~m 
BTTH do hanh vi tnli ph<ip lu~t gay ra; 
di~u ki~n Jam ph;it sinh tr<ich nhi~m 13 c6 
l6i cUa nguili thi cOng; nQi dung ella tr;ich 
nhi~m e6 th~ li tr<ieh nhi~m dQc l~p ella 
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KINH NGHI~M QUOC TE 

nguOi thi c6ng ni:u thi~t h(:li x<ly ra hmln 

toan do Ilii ella ngu<'ri thi c6ng, bootie c6 the 

Ia tnich nhi~m lien d&i trong truCmg hqp 
chU s6 hfru, nguOi chii:m hfru, nguCri duqc 

giao quin Iy, sir d1,mg nha clra, c6ng trlnh 

xay dvng ho.tic nguCri thtr ba cling cO t6i 
khii:n thi~t h<:1i xily ra. 

Hai hi, xcic djnh rO tieu chi cte mQt 
chU th~ ph<li chlu tnich nhi~rn BTTH theo 

hu&ng: Trong truimg hqp nhi clra, c6ng 

trinh xay dgng gay thi~t h~,ti thi nguili 

chi~m hii11 nhi cUa, c6ng trinh x3.y d1,1ng 
chju tnlch nhi~m BTTH; ngu&i chi~m hfru 

se duqc lol,li trir tnich nhi~m ni:u chlrng 

minh duqc Ia minh kh6ng c6 tJi, khi dO 

chU s& hfru se chju tnlch nhi~m bbi thuOng 

HOAN THIEN QUY DINH ... 
• • 

(Tiip thea !rang 52) 

b~nh an. Ngu&i b~nh cling c6 quy~n yeu c~u 
chinh slra nhfrng thOng tin v6 eft nhftn khOng 

chfnh xac trong h6 SO b~nh an. 

Thir niim, hqp nh:it "guy&n duqc h,ra 

chQn trong KCB"vit "guy~n tir ch6i chUa 

b~nh vii. ra kh6i co s& KCB" thitnh "quy&n 

t1,.r quyet dlnh trong KCB". Theo d6, ngu<'ri 

b~nh c6 quy&n: (i) duqc cung c:ip th6ng tin, 

giii thich, tu v<in d~y dU v& tinh tr~g b~nh, 
k€t qua, rUi ro c6 tb€ xiy ra d~ quy€t djnh 

h,ra chQn phucmg ph<ip chin doan va di~u tri; 
(ii) d6ng y hoi;ic tir ch6i tham gia nghien clru 

y sinh hQc v~ KCB; (iii) d6ng Y ho~c ill ch6i 

thgc hi~n b<it k)r m9t ho~t di)ng chuyen mOn 
nito trong qua trinh KCB vii. t1,.r chju tr<ich 

nhi~m v& vi~c tir ch6i cUa minh bing van 

him, trir tru<rng hqp b~t bui)c chfra b~nh do 
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(k~ ca khi chU s& hfru chtrng minh duqc lit 

minh kh6ng c6 18i). Quy djnh nily r§t chftt 

che, phU hqp v&i di~u ki~n kinh ti: - xa hQi 

ella nu&c ta. 

.Ba /Q, b6 sung kho<'m 2 Di&u 584 

truCmg hqp duqc lo:;ti tn'r tnich nhi~m 

BTTH lit "thi~t h:;ti xcly ra hoitn toitn do I6i 

cUa ngu<'ri thU ba". Theo d6, Khoan 2 Di&u 

584 quy djnh nhu sau: "Ngu<'ri gay thi~t h:;ti 

khOng phcli chju tr<ich nhi~m BTTH trong 

truCmg hqp thi~t h:;ti phat sinh lit do sg ki9n 

b<it khii kh<ing, hoitn toitn do I6i cUa ben hi 

thi~t h:;ti hoi;ic hoim toim do !6i cUa nguiri 

thit ba, trir truCmg hqp c6 th6a thu~n khac 

hoi;ic lu~t c6 quy djnh kh<ic" • 

lu~t djnh; (iv) chdm dUt dieu trj va tv' chju 

trach nhi~m v~ vi~c chfim dUt di&u tri ella 

minh t:;ti cos& KCB, trir truCmg hqp b~t bui)c 

chfra b~nh. Trong truOng hqp chfim dlrt di~u 
tri ni)i tnl. khi chua k~t thUc di&u t:ri tr<ii v&i 

chi dlnh ella nguOi himh ngh~, nguOi b~nh 
phii cam k€t tv' chju tr<ich nhi~m bing van 

bcln; (v) tham khio Y ki~n tlr nguOi hitnh 

ngh~ kh<ic v& vi~c KCB ella minh. 

Thir sim, bb sung quyen duqc khieu 

n~l va quy~n duqc b6i thu(mg thi~t h~i 
trong KCB thee lu~t djnh; quyen ella nguOi 

d<~-i di~n trong KCB d6i v&i nguOi da thitnh 
nien do tinh tr:;mg th€ chfit hoi;ic tinh th~n c6 

kh6 khan trong nh~n thUc di&u khi€n hitnh 

vi, phll hqp v&i quy djnh m&i ella BLDS 

niim 2015 • 


