
Nghii!n cku QuOc t€ sO 2 (109) 

NGUYEN TAC UTI POSSIDETIS JURIS VA VAN DE BIEN Gill 
TilliN DAT LIEN VI~T NAM- CAMPUCIDA 

TrdnLiDuy• 

TOmtit 
Uti Possidetis Juris, m9t nguyen tdc chung cUa /u(it qudc ti. 

b&t ngudn tU lwjt La Mii, dii duvc nhi€u qu6c gia rip d!!ng d€ giili 
quyit vJn iJJ bi€n-giJi !finh thJ SOU khi cdc mrflc mly giimh dU(!C 

d(k /rjp tir eM i!Q thlfC dan. Thea nguyen t&c ntly, duitng phdn 
chia ranh giiri quim lj himh chinh do chinh quyin thlfC dtin thiit 
lrjp sf dU(Jc dp dyng trif thimh duitng bi€n gibi miii giira cdc 
nuri'c cl)ng hOa. Uti Possidetis Juris cilng dm;c TOa dn C6ng lj 
qu6c t€ (ICJ) dp dyng di gitii quyh cdc_tranh chdp vi bien gitYi, 

lfinh th6 dwc cdc quJc gia lien quan d¢ trinh len TOa. Vi¢i Nam 
va Campuchia diu timg IQ thu9c dia cUa th¥C ddn Philp tqi DOng 
Dwmg vQ sau khi giimh dQc lrjp lii'n IU(Jt vGo cdc niim 1945 vel 

· 1951, hai nWc dii tlilm phdn di gkii quyit cdc win di lien quan 
ddn bien gi&i Ianh th6. Trong qua trinh d6, hai mWc duirng nhu 
dii nhdt tri vi vi?c ap dyng m(Jt s6 n(Ji ham cUa nguyen t&c Uti 
Possidetis Juris di tim kiim gidi phap cho vi¢c xdc dinh duimg 
bien gi6'i giira hai nuitc. Niim 1985, Vi¢1 Nam va Campuchia dii 
kY Hi?p u0'c vi hogch djnh bien gi6'i tren ddt liin giira Vi?t Nam 
vii Campuchia di hogch dinh m(Jt duirng bien gi&i m6'i phiin chia 
liinh th6 ddt /iJn giii'a hat nu0'c. Sau Hi¢p u0'c nily, m9i yiu t6 
lien quan din Uti Possidetis Juris sf kh6ng cOn dw;rc eip d1!71g 
trong m&i quan h¢ giira Vi¢t Nam vii Campuchia vJ hogch dinh 
bien gi6'i ddt liin. 

Tir khOa: Nguyen tic Uti Possidetis Juris, giAi quy~t tranh chAp 
bien gi&i, Vi~t Nam, Campuchia. 

• V1,1 L~t ph:ip v3 Di~u u&c qu6c t~, B{l Ngo<).i giao. 
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Uti Possidetis hi mQt nguyen t~c ph<ip l~t dugc b~t ngubn tir l~t 
La Ma, theo d6, d.c Phap quan La Ma c6 quy~n dm cac ben trong mQt 
tranh chAp v~ quy~n scr hUu bAt dQng san can thi~p vao vi~c scr hUu thvc 
t~ bAt dQng san d6 cho d&n khi c6 ph{m quy~t cubi clmg. 1 Trong th~ kY 
XIX va XX, sau qua trinb phi thvc dan h6a, nhi~u vilng lanh th6 4ti chau 
My, chau Phi va chau A da gianh dugc dQc l~p tir cac nu6c thl}C dan va 
hinh thanh cac quAe gia m6i. Song song v6i vi~c ngan ch~ cac nu6c 
thvc dan quay trcr 1~ ap d{it ch~ ctQ cai tri. cac quAe gia nay cling phai 
giai quy€t mQt sb vAn d~ mly sinh trong qua trinh phfut chia lanh th6 va 
xac djnh bien gi6i. Trang bAi cimh d6, nguyen t~c Uti Possidetis ella lu~t 
La Ma duqc ap d\lllg vao lu~t quAe ~ d~ giai quy~t cac tranh chAp ·v~ 
bien gi6i, lfinh th6 tren ca s& k~ thira vi~c phfut chia va quan l:Y ca.c dan 
vi hanh chinh tru6c day ella ch~ dQ thuQc dja. 

Tir thvc ti~n ap dl,lllg 4ti cac qubc gia timg la thuQc dia va giai 
thich ella TOa an COng 1)' qubc t€ (JCJ) t?-i cac an 1~ c6 lien quan, bii vi~t 
du6i day se trinh bay v~ qua trinh ap d1,mg nguyen lAc Uti Possidetis 
Juris trong gi<ii quy~t cac tranh chAp vS bien gi6i Ianh th&. DAng thOi, 
bai vi€t ciing se xem xet qua trinh ho~ch dinh bien gi6i giiia Vi~t Nam 
va Campuchia d~ tnl l<'ri hai cau h6i quan trQng: (i) Nguyen tic Uti 
Possidetis JuriS c6 th6 dugc ap dl,lilg trong vi~c ho?-ch dinh bien gi6i 
tren ddt IiSn Vi~t Nam- Campuchia hay khOng? (ii) N€u Uti Possidetis 
Juris Ia mQt trong cac nguyen t~c giai quy~t vAn d€ bien gi6i Vi~t Nam­
Campuchia thi li~u nguyen t~c nay cOn ti€p f\lc dugc ap dl,lilg sau khi hai 
nu&c cta k:Y k~t cac ctiSu u&c qub·c t~ vS bien gi&i tren ctAt Ii~n hay 
khOng? 

Tren cas& d6, phftn I ella bai vi~t se trinh b<ly v~ qua trinh ap d1,mg 
nguyen lAc Uti Possidetis Juris vao vAn ctS bien gi6i Hlnh th& 4ti cac 

1 Xem Giuseppe Nesi, Uti Possidetis Doctrine in RUdiger Wolfrum et al (eds), The 
Max Planck Encyclopedia of Public International Law, Oxford University Press, 2012, 
Vol X, 626. 
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qu6c gia v6n IA thuQc dja cUa thl,Ic dful. Phb II ella hili vi~t se dua ra 

mQt sb nh~ xet tir gOc dQ pha.p IY lien quan d~n vi~c ap dl,lilg nguyen 

t~c Uti Possidetis Juris. Trong phfui cubi cimg, bai vi~t se trinh ba.y v~ 
qua trinh ho~ch dinh bien giOi tren dtit lien Vi~t Narn - Campuchia vft 

vi~c flp d1,mg nguyen t~c Uti Possidetis Juris vao vAn d~ ruiy. 

Th11c tiln 3p dl}ng nguyen tic Uti Possidetis Juris trong lu4t 
quAe t~ 

Thgc ti~n cho th~y clic nu&c thuQc dja cii elm T§.y Ban Nha ~i My 
La tinh Ia cac qu6c gia ddu tien tren th€ gi6i sU dl,Ulg nguyen t~c Uti 

Possidetis Juris hay cOn gQi hl Uti possidetis de jure2 trong giili quy~t 
de tranh ch~p bien gi&i Hinh th6. Nguyen tic nay sau d6 ciing duqc cac 

nu&c cha.u Phi <ip d\Ulg sau khi gianh dQc l~p tir c<ic nu&c thl,l'c dful vito 
nhiing nfun 1960. Ben ctmh d6, Uti Possidetis Juris ciing Iii mQt trong 

nhiing ca sO ph<ip IY quan trQng dS ICJ dua ra eae phan quyet v~ tranh 

ch.ip bien gi&i gifra cae quAe gia vAn I a thuQe dia cii ella thl,Ie dful. 3 T ~ 
phfut ruly, bai vi@t se phan tieh qu<i trinh <ip d\ll1g Uti Possidetis Juris 4ti 
My La-tinh va eh<iu Phi eiing nhu e<ic giAi thieh ella ICJ lien quan d@n 

vi~e ap d\ll1g nguyen t~c nay. 

Uti Possidetis t¥i Mj La-tinh 

Nam 1542, thl,Ic dful Tdy Ban Nha da chia thuQc dia cUa nu&c m\y 

~i My La-tinh thanh hai tr&n (viceroyalty) lit Nueva Espana (New 

2 Xem Paul R. Hensel, Michael E. Allison and Ahmed Khanani, The Colonial Legacy 
and Border Stability: Uti Possidetis and Territorial Claims in the Americas, the paper 
presented at the Annual Meeting of the International Studies Association, Montreal, 
March 2004. 
3 Xem Case concerning the Frontier Dispute (Burkina Faso vs Mali) (Judgment) 
[1986] ICJ Rep 554, 566; Case concerning the Land, Island and Maritime Frontier 
Dispute (E/ Salvador vs Honduras, Nicaragua intervening) {Judgment) {l992] ICJ 
Rep, p. 351 and 386. 
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Spanish) va Peru (Spanish South America).4 Hai trdn nay dugc ti~p t1,1c 
chia thanh c<ic tfnh (royal audiencias), m6i tinh bao g6m c<ic khu V({C h,t 

trj (autonomous government) va. cac xlr (captaincies-genera/). 5 

___ .. _ ....... 
·--

Ban di> thu(\c dia Tiiy Ban Nha ni\m 16506 

Sau khi giiulh d¢c l~p tlr thvc d§n T<ly Ban Nha, cac nu6c c¢ng 
hOa t?,i My La-tinh phai d6i m~t v6i vdn d~ xac d!nh ph~ vi Uinh th6 
ella tUng qubc gia. D3.y hl vfui d~ mang tinh s6ng cOn, diun bao cho sv 
t6n 4ti b~n vfrng ella cac nu6c nay ciing nhu sv 6n dinh ella kim Vl,l'C. Da 
giili quy~t vdn d~ nay, mQt s6 nu6c cQng hOa t?,i My La-tinh ban d§.u 
thbng nhAt sir d1,111g nguyen ilic tOn trt;mg tinh nguyen tr?-Jlg (status quo) 

ella c<ic don vi himh chinh thgc dful. Thee d6, lanh th6 ella tUng qu6c gia 
dugc xac dinh tren ca sa cac don vi hanh chinh thvc dan dang t6n tgi 

vOo th&i tli~m eire nu&c nily giOnh d(Jc l(lp tit thf:lc dim Tily Ban Nha. 7 

4 Xem Southern Methodist University, Spanish Colonial Administration, 18 November 
20 16, http:/ /faculty .smu.edulbakeweii/BAKEWELUthinksheets/admin.html. 
~ Xem Suzanne Lalonde, Determining Boundaries in a Conflicted World - the Role of 
Uti Possidetis, MeGill-Queen's Universitr Press, 2002, tr. 9. 
6 Xem Southern Methodist University, Spanish Colonial Administration, 18 November 
20 16, http:/ /faculty .smu .edulbakeweli/BAKEWELUthinksh eets/ admin.html. 
7 Xem Lalonde, chU thich s6 5, tr. 28. 
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Vito thCri di€m cac nu&c cQng bOa t1;1.i My La-tinh gi<lnh dQc l~p, Hinh th6 

thuQc dja cUa thvc dan Tay Ban Nha bao gbm s<iu trfui, muCri mQt tinh va 
bfty xU.8 Vi~c lip d1,Ulg nguyen tic tOn trQng nguyen tn;mg duqc quy djnh 

trong Hi~n ph<ip va ph<ip lu~t ella mQt s6 nu&c My La-tinh. Vi d1,1, tJQo 

lu~t ca him cUa C(}ng hOa lien hi?p C6-l6m-bi-a quy djnh: "Uinh th6 

ella CO-lOm-bi-a bao gbm de dan vi himh chinh cii ella thvc dan Tay 
Ban NhaJa xU (captaincies-general) Venezuela, trdn (Viceroyalty) New 

Kingdom of Granada va ctic xU (captaincies-general) cUa trdn nJy",9 

diiy Ia cac d<J11 vi hilnh chinh cua thgc dan Tiiy Ban Nha vao thai di~m 
CO-lOm-bi-a giimh dQc l~p. Nguyen tic nay ciing duqc ghi nh~ t<;ti mQt 

sA di~u u&c qu6c t~ duqc kY k~t sau khi cac nu&c nay giimh dQc. l~p ru 

thvc dan T§.y Ban Nha nhu Hifp u&c giiia Colombia vQ Lien bang 

Trung MY (United Provinces of Central America) niim 1825, ... 10 

Tuy nhien, vi~c chi <ip d1,Ulg nguyen t~c tOn trQng tinh nguyen 

tnmg cUa c<ic dan vi himh chinh thCri thvc dan t<;ti thbi di~m gianh dQc 
l~p l<;ti khi~n c<ic nu&c cQng bOa t<;ti Trung va Nam My g~p mQt s6 kh6 

khiin trong qua trinh xac dinh lanh thb. Tren thl,IC t~, trong qua trinh 
phiin chia dja gi&i ella mQt s6 dan vi hllnh chinh, thvc diin Tay Ban Nha 

va B6 Dao Nha da khOng xem x6t dfiy dU d~c di€m dja I)' ella cac vimg 

lanh thb t?i khu V\fC MY La-tinh. D6ng thbi, cac tu li~u thl,IC SlJ dang -tin 

c~y v~ qua trinh pharr chia va qmln Iy cac dan vi hanh chinh l&n ella 
th\IC d§n T§.y Ban Nha khOng duqc t~p hqp dfty dll; b<in d6 cllng c<ic tai 

li~u vS ten gQi cac dja danh thi~u chinh xac ho~c thAt l<;tc. II Chinh vi 

v~y, cac nu&c cQng bOa t<;ti My La-tinh khOng c6 dll ca sO d€ djnh vi 

chinh x<ic C<iC du(mg phful cbia dja gi6i b;\nh chinh thl,IC d§n tf>n 4Ii VilO 

thCri di€m cac nu&c nay giimh dQc l~p. 

8 Nhu tren, tr. 9-1 o. 
9 Xem Fundamental Law of the Union of the Republic of Colombia [1821] 9 BFSP 
696. 
10 Nhu tren, tr. 29-30. 
11 Xem Lalonde, chli thich sA 5, tr. 30-31. 
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Tir thvc t~ tren, vai th~p nien sau khi giimh dQc l~p, cac nu&c cQng 
bOa t?i Trung va Nam My khOng chi tranh chdp v~ vi~c c6 nen <lp d\lng 
nguyen t~c tOn trQng tinh nguyen tr<.mg ella cac dan vi banh chinh thai 
thvc dful d6i v6i tdt ca cac nu&c hay khOng rna cOn tranh chdp v~ vi tri 
ella duCmg ph§n chia c<ic dan vi han.h chinh d6. Cu6i cUng, nguyen cic 
Uti Possidetis trong l~t La Ma duqc cac nu6c cQng hOa vfm lit thuQc 
dja ell ella thvc d§n Tdy Ban Nha sir d1)11g nhu mQt cOng C\1 h6 trq cho 
vi~c phful djnh bien gi&i 4ti cac khu vvc khOng th~ xac dinh duqc chinh 
xac duCmg bien gi6i theo nguyen t~c tOn trQng tinh nguyen tr<.mg. 12 Theo 
d6, ben c<.mh duCmg phful chia dia giffi t?i thai di~m gian.h dQc l~p, cac 
nu&c cQng hOa se xem xet ca. cac duOng phful chia ranh giffi qm\n IY 
hilnh chinh trong toim b(> qua trinh th1,tc dim Tily Ban Nha cai trj l;)i My 
La-tinh va bi~n d6i cac duOng quim IY hlmh chinh nay thanh du(mg bien 
giffi m&i. 13 Nguyen t~c nay duqc ap d1)11g nhim hai ffi\IC dfch: 

(i) Trong qua trinh cai tri, thvc dan T<iy Ban Nha da hoan tdt vi~c 
phful chia c<ic dan vi hanh chinh t<.ti khu vvc My La-tinh, vi v~y, xac l~p 
de duCmg bien gi&i mffi tren ca s<:r cac duCmg quful IY hanh chinh timg 
c6 trong qua khtr se tninh tam xudt hi~n cac vimg Ianh th6 v6 chU (terra 

nulius) d~ cac nu&c thvc dan chdu Au c6 th~ ap di.it l<.ti ch~ d¢ thvc 
dan. 14 ·chtrc nang nay ella nguyen ffic Uti Possidetis Juris cling duqc ICJ 
klling dinh trong Phim quyit v~ tranh chdp bien gi6i tren ddt liin, chU 

.quyJn vtri diw vG bien giiti tren biJn giiia El Salvador vG Honduras nam 
199215 

12 Nhu tren, tr. 31. 
13 Xem Malcolm N. Shaw, International Law, Cambridge University Press, 61h ed, 
2008, 525-26. 
14 Xem Arman Sarvarian, 'Uti Possidetis Iuris in the Twenty-First Century: Consensual 
or Customary?', 2015, 22(4) International Journal on Minority & Group Rights 5ll, 
515; Malcolm N. Shaw, 'The Heritage of States: The Principle of Uti Possidetis Juris 
Today', 1996, British Yearbook of International Law 75, 98. 
15 Xem Case concerning the Land, Island and Maritime Frontier Dispute (El Salvador 
vs Honduras, Nicaragua intervening) (Judgment) [1992] ICJ Rep 351,387. 
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(ii) Vi~e phan chia tanh thb ella d.e nu6c thuQe dja trCn co sO c<ic 
dja gi6i quim l:Y hlmh chinh ella thvc dan Tcly Ban Nha ciing nhu vi~c <ip 
d\ffig eae lu~t va quy dinh thieh hgp ella thl,lc dan vao thbi di~m gianh 
dQe l~p se t<,to thl$1lqi eho qua trinh giili quyat vdn d~ bien gi6i giUa 

e<ie nu6e nily. 16 

T<,li My La-tinh, nguyen tlie Uti Possidetis Juris duqc <ip d\ffig trCn 
ea sO dbng thu~ giUa cac nu6c My La-tinh Ia thuQc dja eii ella Tdy Ban 
Nha va duqe phim anh trong mQt s3 Hian ph<ip ella c<ic nu6e nay ciing 
nhu eae di~u u6e qu&e ta song phuang lien quan ctan vAn d~ bien gi6i 

lanh th6. Trong Ph<in quyat v~ tranh eh~p bien gi6i tren d~t liilil, ehll 
quy~n v6i d3o vA bien gi6i tren bi~n giUa El Salvador vA Honduras, 
Thfun phan Torres Bernades da khAng dinh cac bim Hi an phap d~u tiCn 
ella d.c nu6c eQng hOa t<,ti Trung My da x<ic dinh Hinh th6 qu&e gia ella 
eae nu6c nAy tren co sO dftn ehiau cten nguyen tlie Uti Possidetis Juris 

dugc xac 1~p vao ni\m 1821, khi cac nu&c nay k~t thuc qua trinh giilnh 
d¢c l~p tir Tay Ban Nha. 17 Tuy nhien, s& lm;mg eae Hien ph<ip ella e:ic 
nu&c thuQc dia ella Tfiy Ban Nha 4ri My La-tinh vil di~u u&c qu8c t~ 
gifra e<ie nu6e nAy quy djnh ve nguyen tlie Uti Possidetis Juris khOng 
nhieu; trong 83 ban Hian ph<ip duqe ra dbi va sUa d6i trong giai do<,tn 
1811- 1901, chi c6 Hi~n phap cila Costa Rica ni\m 1826 va cila C9ng 
hOa Colombia nam 1886 ghi nl$1 C\J. the nguyen t~c ru\y. Chi c6 6 trong 
tbng s& han I oo dieu u6c qu&c te duqc k:Y kat trong the kY XIX giii'a e<ie 
nu6c My La-tinh quy dinh ve nguyen tiic nily. 18 

16 Xem Arman Sarvarian, 'Uti Possidetis !uris in the Twenty-First Century: Consensual 
or Customary?', 2015 22(4) International Journal on Minority & Group Rights 511, 
515. 
11 Xem Case concerning the Land, Island and Maritime Frontier Dispute (EI Salvador 
vs Honduras, Nicaragua invervening) (Judgment) [1992] ICJ Rep 351,631 (Judge ad 
hoc Bemades). 
18 Xem Lalonde, chli thich s6 5, tr. 33. 
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Ngoili ra, nguyen t~e Uti Possidetis Juris chi duqe cae nu&c thu<)c 

dia eii ella Tay Ban Nha t{li MY La-tinh d6ng thu~n ap dl,lilg rna kh6ng 
duqc m6 r<)ng d~ gi<li quy~t v~n d~ bien gi6i giila cac nu6e kh6ng phai 
thuQe d!a ella Tiiy Ban Nha nhu Brazil, Guyana, Suriname, ... Rieng d6i 
v&:i Brazil, thay vi 3p d~:mg Uti Possidetis Juris trong vi~e gi<li quy~t vAn 
d~ bien gi6i v&i cac nu&c llffig gi~ng lil thu<)e dja eil ella Tay Ban Nha, 
nu&e nily 3p dl:lng nguyen t~e Uti Possidetis de Facto. Trong khi Uti 
Possidetis Juris (Uti Possidetis de Jure) nhful m{ll1h vilo c<le quy djnh 
ph<ip lu~t do thl,le dfut Tiiy Ban Nha ban h~mh v~ phfut ehia e<ie dan vi 

h<lnh ehinh trong su6t qua trinh eai txi t<;ti Trung va Nam My vit sir dvng 
cit ea eae quy djnh nay d€ gitti quy€t vdn de bien gi&i gifra c<ic nu&c, Uti 
Possidetis de Facto nhdn m;;t.nh v<lo vi~c sO hfru lfulh th6 tren thgc tt~ t~i 
thUi di€m Brazil va cac nu&c lit!n quan gianh dQc l~p. trCn ca sO cac hi~p 
u&e rna thgc dan Tay Ban Nhil va Bb Dilo Nha dii k)' k~t lien quan d~n 
bien gi&:i gifra thuQc dja ella hai nu&c m\y t{li My La-tii1h. 19 

M{ic dll kh6ng ph6 bi~n trong cac Hi~n phcip va di~u u&e qube t~ 
ella de nu&e My La-tinh nhung nguyen uic Uti Possidetis Juris dut,Jc 

ccic tOa an qubc t~, trCn co sO dbng th$ ella ecie ben, thbng nhftt cip 
dvng d€ giai quy~t tranh chAp bien gi&:i lanh th6 gifra eae nu6c nay. T<;1i 
Phcin quy~t trong V\1 Beagle Channel gifra Argentina vil Chile, TOa 
TrQng tili nhftn m{ll1h ring ccic ben tranh chftp da dbng Y v~ m~t nguyen 
tic Ia cac yCu scich v~ lanh th6 ella hQ ca bin duqc di~u chinh b&i 
nguyen t~c Uti Possidetis Juris. 20 

19 Xem Torres Bem<irdez, Santiago, The "Uti Possidetis Juris Principle" in historical 
perspective (1994) VO/kerrecht zwischen normativem Anspruch und politischer 
Realitiit 417, 428-31; Sarvarian, chil thfch s6 16; Nesi, chil thich sB 1. 
20 Xem Case concerning Dispute between Argentina and Chile concerning the Beagel 
Channel (Argentina vs Chile) (Award) (1977) (9]; http:!11egal.un.org/riaa/cases/ 
vol_XXI/53-264.pdf. 
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Nhu v~y, nguyen tic Uti Possidetis Juris dugc de nu&c My La­
tinh :ip d1,mg d.iu tiCn vao vi~c gi<li quy~t vfrn d~ bien gi6i lanh th6 tn!n 
. ca sa hai di~u ki~n quan tr<;mg: 

(i) C<ic nu&c lien quan dbng tht$1 <ip dt,mg nguyen tic mly; 

(ii) Chi <ip dvng gifra cac nu6c thuQc dja ell ella thvc dful Tdy Ban 

Nha, kh6ng m& rQng dbi v&i c<ic nu&c khclc i:J My La-tinh kh6ng phai 

thuQc dia ella Tay Ban Nha. 

Uti Possidetis Juris t{li Ch8u Phi 

Nhu tren da trinh bay, phiin 16n khu V\fC My La-tinh chi nlint du&i 

sv cai tri ella Tdy Ban Nha nen vi~c <ip dl).Ilg nguyen t5c Uti Possidetis 

Juris 4ri khu V\fC n<iy chi chll y~u dugc <ip dl).Ilg d6i v6i c<ic du(mg ranh 

gi6i hanh chinh do mQt chinh quy~n thvc dan thi~t l~p. Tinh hinh a chau 
Phi thi kh:ic: h,tc dja nay bi chia c~t thanh nhi~u vllng Hinh th6 thuQc dja 

kh:ic nhau do c<ic nu&c thvc dan chfiu Au kh<ic nhau xac l~p. Thvc t~ 
nay cOng din &Sn vi~c ap dl)llg nguyen t~c Uti Possidetis Juris t~i chau 
Phi c6 nhiing diSm kh<ic bi~t nh§t djnh. Cu6i th~ kY thU 19, cac nu&c 
thl,!c dan chdu Au b~t dfiu ti~n hanh vi~c ph§n chia ranh gi&i 4ti chau Phi 
v&i hai ffii,IC dich: (i) phful chia liinh th6 thuQc dja gifra d.c nu&c thvc 
dcln; (ii) pharr chla c<ic dan vi hanh chinh trong lanh thd thuQc dja cUa 
mQt nu&c thl,!c dful d~ thl,Ic hi~n vi~c quin Iy.21 Vi~c phful chia lanh th6 
nay da diln d~n S\I t6n t~i ella hai lo~ ranh gi&i khac nhau 4J.i chau Phi 
trong thCri k)' thl,Ic din., Lo~i ranh gi&i thU nhAt th\Ic chAt Ia bien gi&i 
ph<in chia Ianh th6 thuQc dja gicta c<ic nu&c thvc dcln vi duqc x<ic djnh 
bAng cac di~u u&c qu6c tS duqc kY kSt giiia cac nu&c thvc dan. Lo~,ti thU 
hai Ia ranh gi6i ccic dan vj ~anh chinh trong timg vUng Hinh th6 thvc 

21 Xem Lalonde, chU thich sd 5, tr. 103. 
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dan, cac duemg nay duqc mQt nu&c thvc dan ct{Yll phucmg thiSt I~p trong 

vimg Hinh th6 thuQc dia ella minh. 22 

· Cho dSn nlra sau th€ kY XIX, cac nu&c thvc dan eMu Au vfut chua 

th\fc hi~n cac ho;.tt dQng khai thac thuQc dja t;.ti chiiu Phi. Tru&c nfun 

1880, cac nu&c chiiu Au chi thvc hi~n cac ho<;tt dQng kinh t~, thuang m<;ti 

thufut my vm l~c dja chiiu Phi chir chua ap d~t ch~ di) thui)c dja t;<i day. 

Tuy nhien, ccic ho<;tt dQng thuang m<;ti nay m&i chi chiSm ti trQng nh6 

trong n~n kinh t~ ella ccic nu&c thvc dan chiiu Au.23 Nfun 1884-1885, cac 

nu&c thvc dan chdu Au da tb chlrc HQi nghi Berlin d~ thao tu~ v~ vi~c 
phiin chia liinh thb thui)c dja t;<i chiiu Phi va da thong qua Djnh u&c 

Berlin (Berlin Act) quy dinh nguyen cic chiSm dOng va pharr chia cac 

vimg tanh thb thuQc dja. 24 can cir nguyen cic nay va hang lo<;tt ccic thOa 
thl$1 sau d6 gifra cac nu&c thvc dan chiiu Au, hdu hSt ccic duCmg bien 

gi6i phan. chia cac vllng lanh thb thuQc dia gifra cac nu&c thvc diin da 

dugc xac djnh trong giai do<m 1884 - 1904 va toiin bi) l~c dja da dugc 

phiin chia vao niim 1920.25 

Ttin co sO cac vimg tanh thb thuQc dja dii duqc pharr chia, C<ic 

nu&c thvc dan chiiu Au tiSn hanh thiet t~p c<ic dan vi hanh chinh ella 

minh t;.ti chiiu Phi. PMp hl nu&c c6 thuQc dja t&n nMt t~i chiiu Phi, bao 

gi\m hai khu Y\IC 1&n Ia Tay Phi thui)c Phap (AOF) thimh l~p niim 1902 

va chiiu Phi Xich d\10 thui)c Phap (AEF) thimh l~p niim 1908. Miii khu 
vvc nAy ciing duqc chia thanh cac dan vi hanh chinh nhO han va cac 

22 Xem Saadia Touval, The Boundary Politics of Independent Africa, Havard 
University Press, 1972, 4. 
23 Xem Malcolm N. Shaw, Title to Territory in Africa: International Legal Issues, 
Clarendon Press, 1986,29. 
z.t Xem I. William Zartman, 'The Politics of Boundaries in North and West Africa' 
(1965) 3(02) The Journal of Modern African Studies 155, 155-56; Matthew Craven, 
'Between Law and History: The Berlin Conference of 1884-1885 and the Logic of Free 
Trade', 2015, 3{1) London Review of international Law 31, 32. 
25 Xem Lalonde, chll thich s6 5, 106. 
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duOng ranh gi6i phful chia c<ic dan vi hanh chinh m'ty ciing dugc thay 

dbi nhi8u I<in trong qua trinh Ph<ip cip d~t ch~ dQ thi,Ic dful.26 Tucmg tv, 
cac qan vi hanb chinh do cac nu&c thvc dful kh:ic thi~t l{ip t?i chau Phi 

ciing trili qua qua trinh sUa dbi nhi~u IAn. Thl,fc tS mly da tac dQng khOng 

nhO t6i vi~c ap d\1ng c<ic nguyen cic giili quy~t vdn d~ lanh th6, trong d6 

c6 nguyen tic Uti Possidetis Juris ella cftc nu6c chiiu Phi sau khi gii'mh 

duqc dQc l~p. 

Biin phan chia thuQc dja 4ti 
chau Phi n<im 191427 

[] . . . -- . 
oo;;:::"-

'::!..""' 

Biin phan chia thuQc dia 4ti 
chiiu Phi nam 194528 

DSn t~p nien 1960, sau khi gianh duqc dQc l(ip tir cac nu&c thvc dful 
chJ.u Au, qua trinh gi<li quy~t de tranh chfip lien quan d~n bien gi&i, 

26 Nhu tr~n, tr. 107- 115. 
27 Xem Temple University, AAS 1261: Africa in the 20th Century: Home, 23 
November 2016, http://guides.temple.edu/20thCAfrica. 
28 Xem Michigan State University, Module Seven (B), Activity Two. Colonial 
Exploration and Conquest in Africa, 23 November 2016, http:// 
exploringafrica.matrix.msu.edu/colonial-exploration·and-conquest-in-africa-explore. 
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Hinh th6 gifra·cac nu&c cQng bOa Chau Phi b~t ddu. Tuyen b6 vJ trao trd 
dQc l(lp cho cdc nu6c vel cdc dtin t9c thu9c tlia duqc thOng qua theo 

Nghi quy~t s6 1514 (XV) clia D~i hQi dilng Lien hgp qubc niim 1960 

keu g9i thvc hi~n ngay l~p tlrc vi~c chuyen giao quy~n Ivc 4ti c<ic lanh 

th6 qwln thac, chua c6 cWnh quyen t1,r qufm va t~t ca c<ic Hinh th6 chua 

gianh dugc dQc l~p cho nguOi diin 4ti cJ.c vimg lanh th6 d6.29 D6ng thOi, 

Tuyen b6 vJ cdc nguyen tdc cUa /u(lt qu6c ti lien quan ttin quan h? hitu 
nghi va hflP tdc giiia cdc qudc gia thOng qua ng<ly 24/10/1970 cling 

neu rO: 

Theo quy dinh ella Hi~n chuong, lanh th6 thuQc dia hoi.ic c<ic vimg 

lanh th6 khOng c6 chinh quy~n tg qu.in (non-self governing territory) c6 

quy ch€ tach bi~t va khac vm cac vimg Ianh th6 ella qu6c gia qtuln 1y n6. 
Quy ch~ nay t6n 4ti cho d€n khi cac diin tQc 4ti cac vimg lanh th6 ruiy 

tlwc hi~n quy~n dan tQc tv quy€t. 30 

Theo tJ.c giA Malcolm Shaw, Tuyen b6 nay Ia ti~n cte d~ nguyen 

tile Uti Possidetis Juris dm;rc thOng qua vii. phat tri~n trong quan h~ v~ 
bien gi6i. Hinh th6 t'iti c<ic nu&c ch.au Phi sau khi gianh dugc dQc l~p.31 

Nam 1963, HQi nghi ella T6 chfrc Th6ng nh~t chau Phi (Organization of 

Afri~an Unity) d§. thOng qua Hi€n chuong t6 chfrc nay, trong d6, Di~u 
3(3) quy dinh cite nu&c thanh vien phiii "tOn trQng chU quy~n va toan 

v~n Uinh th6 ella m6i quAe gia ciing nhu cac quy~n b~t khit xfun ph?ID v~ 

29 Xem Declaration on the Granting of Independence to Colonial Countries and 
Peoples, GA Res 1514 (XV), UN GAOR, 947rh plenary meeting, adopted on 14 
December 1960, para 5. 
30 Xem Declaration on Principles of International Law Concerning Friendly Relations 
and Co-Operation among States in Accordance with the Charter of the United Nations, 
GA Res 2625 (XXV), UN GAOR, 1883'd plenary meeting, adopted on 24 October 
1970, para 5.6. 
31 Xem Malcolm N. Shaw, 'The Heritage of States: The Principle of Uti Possidetis Juris 
Today', 1996, British Yearbook of International Law 75, I 02. 
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SIJ t6n t~ dQc l~p ella ccic qu5c gia m1y".32 Tcic gia Boutros-Ghali cho 
r&ng quy djnh t~i Dieu 3(3) c6 th~ duqc coi hl bi~u hi~n cho S\J" xuftt hi~n 
cita nguyen t~c Uti Possidetis Juris t~i chau Phi33 va quan di~m nay 
ciing duqc mQt s5 hQC gia nhu Klabbers va Lefeber ling hQ. 34 cac hQC 
gift nay duOng nhu da d\Ia vao cvrn tir ''tmln v~n lanh th6" t{ri Dieu 3(3) 

d~ gi3.i thich cac qu6c gia chftu Phi c6 nghia vv tOn trQng cac vimg lanh 
th6 di'i duqc xac l~p va phftn chia tru(Jc thOi di~m Hi~n chuang ella TB 
chUc Th6ng nhftt chiiu Phi duqc thOng qua va sau khi gic'mh dQc l~p, cac 

nu6c c¢ng bOa c6 nghia vv tOn trQng ccic vimg lanh th6 d6. Nam 1964, 
T6 chirc Th6ng nhftt chiiu Phi dii thong qua Nghj quy~t AHG!Res. I 6(/) 
tuyen b6 cac nu&c thc'mh vien cam k~t tOn trQng cac duOng bien giOi 
dang tdn t{1.i gifra ccic nu6c v<lo thOi di~m gianh duqc dQc l~p.35 Ccic hQC 
gia d~u cho riing Nghj quy~t AHG/Res. I 6(1) Ia van ki~n co y nghla then 
ch6t trong viec ap d\lllg nguyen tic Uti Possidetis Jurist~ chau Phi.36 

Ccich giai thich nay cling duqc ICJ kh~g dinh trong Ph:in quy~t ve tranh 
chftp bien gi6i gifra Burkina Faso vii Mali nfun 1986.37 Tuy nhiSn, n~u 
so sanh v6i th\fc ti~n ella cac nu6c My La-tinh trong th~ k:Y thU 19, 
nguyen tAc Uti Possidetis Juris duqc tip dt,mg ~i chiiu Phi c6 mQt s6 
di~m khac bi~t nhftt dinh. 

32 Xem Organization of African Unity Charter, art 3.3, 
http:/ /www.au.int/en!sitesldefaultlfiles/treaties/7759-sl-oau _charter _1963 _ O.pdf. 
33 Xem Lalonde, chU thich 5, 119. 
34 Xem Jan Klabbers and Rene Lefeber, 'Africa: Lost between Self-Determination and 
Uti Possidetis' in Catherine Bra/mann, Rene Lefeber, Marjoleine Zieck (eds), Peoples 
and Minorities in International Law, Martinus Nijhofl, 1993,57-58. 
35 Xem African Union Archives, Reso/utionAHG/Res. 16(1), 1964, 
http:/ /archive.au. int/collect/auassemb/import!English/ AfricanBorderDispuites _E. pdf. 
36 Xem them Malcolm N. Shaw, International Law, Cambridge University Press, 7th 
ed, 2014, 380-81; Shaw, chU thich sA 31, tr. l03;.Garth Abraham, 'Lines Upon Maps: 
Africa and the Sanctity of African Boundaries', 2007, 15(1), African Journal of 
International and Comparative Law, 61, 69. 
37 Xem Case concerning the Frontier Dispute (Burkina Faso vs Mali) (Judgment), 
1986, ICJ Rep 554, [22]. 
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ThU nhdt, n~u nhu n~n tang ella nguyen t~c Uti Possidetis Juris t;:ti 

chau Phi lit Nghj quy<lt AHG/Res.l6(I) thi nguyen tile nay duimg nhu 
chinh Ia nguyen tAc tOn trQng tinh nguyen tqmg duqc ap dl,lllg t<;1i My 
La-tinh. Theo d6, cac nu&c cQng hOa ch8.u Phi chi e6 nghia V\1 tOn trQng 
cac duOng bien gi6i dang t6n t<,ri vao thbi di~m cac nu&c nay gianh dQc 
l~p ch{r kh6ng phai xem xet l<,ri toan bQ qua trinh hO<;iCh dinh va quan Iy 
cac dan vi hanh chinh ella cac nu6c th\fc dan chau Au. Thve t~ nay cho 
thfty di~m kh8c nhau can biin giUa Uti Possidetis My La-tinh va Uti 
Possidetis Chau Phi. Uti Possidetis My La-linh duqc ap dvng tren ca s& 
k~ thira c<ic duOng ranh gi&i phap Iy (at law) ella th\fC dan Tay Ban Nha. 
N6i each kh8c Uti Possidetis My La-tinh nhftn m<;1nh vao y~u t6 phap I:Y 
(juris) ella qua trinh quiin Iy hanh chinh thve dan. Trong khi d6, Uti 
Possidetis chau Phi l<;1i dva tren n~n tang Ia cac duOng ranh gi6i. hanh 
chinh hi~n hiiu tren th\fC t~ (in fact) 38 va c6 philil mlo d6 gi6ng v6i. Uti 
Possidetis de Facto giUa cac nu6c thuQc dia cii ella Tdy Ban Nha va 
Brazil. Di~u nay dful d~n quan di~m kh8c nhau giUa cac hQc gi<l v~ vi~c 
li~u Uti Possidetis chdu Phi c6 ph<li Ia Uti Possidetis Juris nhu thvc ti~n 
t<;ii Tdy Ban Nha hay chi ta mQt s6 nQi hfun ella nguyen ric nay. Ph&n 1611 
eac hQc gi<l nhu Shaw, Nesi, Savaria c6 quan di~m 1<1 nguyen tftc Uti 
Possidetis chdu Phi Ia Uti Possidetis Juris. 39 Nguqc l<;ii, tac gift Lalonde 
l<;ii d~t dftu hOi trong vftn d~ nay va cho rfu1g nhUng ngmJi Ung hQ Uti 
Possidetis t'iii chau Phi Ia Uti Possidetis Juris dii bO qua S\f khac nhau 

giUa y~u t6 phap l:Y va y~u t6 hi~n hiiu trong vi~c ap d1,1ng Uti Possidetis 
t<,ri hai khu V\fC. 40 

ThU hai, trong khi Uti Possidetis Juris t<;ii My La-tinh duqc ghi 
~ t<;1i Hi~n phap ella c<ic nu6e cQng hOa sau khi ccic nu6c nay gianh 
duqc dQc l~p tir thvc dful Tay Ban Nha ho~c duqc thvc hi~n tren ca s& 

38 Xem Lalonde, eM thfch 5, tr. 122. 
39 X em Nesi, chU thich 1; Sa varian, chll thfch 14. 
40 Xem Lalonde, chU thich 5, tr. 104, 122. 
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ccic thOa thu{in rieng re gifra cac nu6c nay thi Uti Possidetis Juris t?i 

chiiu Phi, ghi nl$11\li Nghi quy~tAHG!Res.J6(1), m~t Nghi quy~t chung 
ella cQng dbng ch3u Phi v~ vfut d~ bien gi6i tanh th6. Tuy nhiCn, khOng 

phcii tdt ca cac quAe gia ehftu Phi d~u dbng tht$1 ap d\lllg nguyen t~e 
mly, Ma-r6c va Somalia dii b<ic bO nguyen t~e nay ngay tir khi gianh 

duqc dQc l~p.41 Nha vua Hasssan ella Ma-rAc da khOng dv HQi nghi ella 
T6 ehUc th6ng nhfit ehciu Phi nfun 1963 vi Iy do Mauritania, mQt vUng 

1iinh thi\ rna Ma-r6c yeu sach chu quy€n dil dugc miri dv Hqi nghi viri III 

each mQt quAe gia dQc t~p.42 

ThU ba, nhu da ph3n tieh U tren, tru6c khi eac nu6e eQng bOa eMu 

Phi gianh duqc dQe l~p, h,te dia eMu Phi tAn 4ri hai lo{li du<'mg bien gi6i 

kbac nhau bao gbm duOng bien gi6i theo di~u u6c quAe W giiia cac nu6c 

thl,fC dan d~ phful chia lanh th6 thuQc dia ella cac nu6c nay va du<'mg phfut 

chia cac dan vj hanh chinh ben trong 1iinh !hi\ cila m~t nu6c thvc diln. 

ThU tu, vi~c Nghj quy€t AHG/Res.l6(1) dugc thong qua nilm 1964 
trong khi cac nu6c ch3u Phi gianh duqc dQc l~p tir nam 1960 da dAn d€n 
thgc t€ ta trong cac tranh chfip lanh th6 gifra cac nu6c chftu Phi, mQt sA 

nu6c da l~p lt$1 rkg tranh chAp pMt sinh tir thOi di~m cac nu6c nay 

gianh dQc _l~p trong khi n~n tang ella vi~c ap d\lllg nguyen tic Uti 

Possidetis Juris l{li chi cO tir nam 1964. Vi v~y, nguyen tic nay se khOng 

duqc ap d\lllg trong giai quy€t tranh ehlip bien gi6i gifra cac nu6c n6i 
tren. T<;1i Ph<in quy€t v~ tranh chfip bien gi6i gifi'a Buikina Faso va Mali, 

trong khi hai ben tranh chlip yeu diu TOa ap d1,1ng nguyen cic "6n dinh, 

khOng thay d6i du<'mg bien gi6i sau thOi kY thvc dftn", ICJ da lien k€t 

nguyen t~c nay v6i Uti Possidetis Juris va cho ring day Ia nguyen tic 

duqc hinh thanb mQt each vUng chic trong t~t qu6c t€ tien quan ctSn 
qua trinh giili ph6ng dful tQc. CuAi cimg, ICJ khing dinh Uti Possidetis 

Juris Ia mQt nguyen tdc chung cUa luQt qu6c ti, c6 m6i quan h~ ch~t ·che 

41 Xem Shaw, chti thlch s6 23, tr. 185. 
42 Xem Touval, chU thlch s6 22, tr. 83. 
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v6i vAn d~ giimh dQc l*p dan tQc xciy ra a b~t kY dan. Vi v*y, khi cac 

nu6c chftu Phi gianh dQc l*p tir cac nu6c thl,fc dan v6i tinh ch~t tuang t1;r 

nhu cac My La-tinh giilnh dQc l*p til Tiiy Ban Nha vile th~ k}' XIX, 
nguyen tic nay dugc ap dl,lng cte giili quy~t v~n d~ bien gi6i gifra cac 

nu6c mly. 43 Cac ben khOng dugc vi~n dful vi~c AHG/Res.l6(!) chi duqc 

thOng qua vao nfun 1964 cte l*p lu~ r~g nguyen t~c nay khOng tbn 4\i 

vito thCri. di~m gianh dQc l*P· 44 

Cu6i cimg, trong khi Uti Possidetis Juris t~;~.i My La-tinh chi duqc 

cac nu6c thuQc dia cfi ella Tdy Ban Nha slr dvng thi a chau Phi, ngoai 

Ma-r6c va Somalia, cac nu6c cQng bOa, khOng phdn bi~t la thuQc dia ella 

Anh, Phap hay cac nu6c thvc d§n chau Au khac d~u ap dl,lng nguyen t~c 
nay tren C<J siJ Nghi quy~t AHG/Res. I 6(/). 

MQt sA khia qmh ph3p IY ella vi~c ap dy.ng nguyen tic Uti 
Possidetis Juris 

Vi~c <ip d1,1ng nguyen t~c Uti Possidetis Juris trong vi~c ho~;~.ch 
dinb va giai quy~t cac vAn ctS bien gi6i Ianh th& bAt ngudn tir thvc tiSn 

ella cac nu6c thuQc dia cii ella thvc d§n va da c6 qrni trinh ph<it triSn tau 

dai trong lu*t. qu6c t~. Tuy nhien,. thvc ti~n cho th~y vi?c {tp dl,lng 

nguyen ilic nay ella c<ic qu6c gia ciing c6 S\f kh3c nhau. MQt s6 qu6c gia, 

nhu cac nu6c My La-tinh, sir d\Ulg Uti Possidetis Juris lit c6ng cv chinh 

trong qrni trinh th6a thl$1. xay dvng duCmg bien gi6i cUa minh sau khi 
gi8.nh dQc l*p tir cac nu6c thvc dan. Theo d6, cac nu6c lien quan se th6a 

thu~ d~ bi~n cac duCmg ranh gi6i ph<ln chia dan vi qmin lY hanh chinh 

thvc dan th<lnh duemg bien gi6i ctS ph<ln chi a Ianh th6 gifra cac mr6c nay. 

MQt s6 qu6c gia khac, trong d6 c6 Vi~t Nam, chi sir dvng nQi ham ella 
Uti Possidetis Juris nhu mQt trong cac y~u t6 dn ph<ii xem xet trong 

43 
Xem Case concerning the Frontier Dispute (Burkina Faso vs Mali) (Judgment), 

1986, ICJ Rep 554,565. 
44 Nhu tren, tr. 567. 
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qrui trinh giai quy~t vdn d~ bien gi6i sau khi gianh dQc l~p. Theo ccich 
nay, ccic qu&c gia thOa thu~ se xem xet ccic duOng ranh gi6i ciing nhu 
cac van bim lien quan d~n vi~c xac l~p va quim l)' hanb chinh cU.a chinh 
quy~n thvc diin. Ben c<,tnh d6, d~n th~ k)' XX, nguyen t~c Uti Possidetis 
Juris ciing duqc str d\ffig d~ giili quy~t v.in d~ bien gi6i cac thvc th~ 
trong mQt qu&c gia lien bang tuyen b6 dQc l~p. T<,ti phfin nay, bai vi~t se 
ph§n tich mQt sb khia c~ ph<ip 1)' lien quan d~n vi~c cip d\ffig nguyen 
lAc Uti Possidetis Juris trong giili quy~t vdn d~ bien gi6i, Hinh th6 gifra 

cac qu&c gia. 

KhOng_cO giOi hem vi khoUng thtii gian tU khi giizn'h il9c l{ip din 
khi dp d{lng Uti Possidetis Juris 

Vi~c <ip dl)Jlg nguyen t~c Uti Possidetis Juris khOng ph\1 thuQc vao 
khoimg thai gian tir khi ccic nu6c thu(>c dja ella thve dan gianh duqc dQc 
l~p cho d~n khi vdn d~ bien gi6i gifra cac nu6e nay duqe thao lt$1 va 
gilli quyat. N6i e<ich kh<ic, ngay ell khi vdn d~ bien gi6i duqe c<ic nu6c 
b~t dfiu th<lo lu~ sau mQt thCri gian dai ke tir khi cac nu6c nay gianh dQc 
l~p, nguyen lAc Uti Possidetis Juris vfut e6 thB duqc <ip d\ffig. Trong 
tranh chfrp gifra Burkina Faso va Mali, sau khi gianh dQc l~p vao niim 
1960, bien gi6i hai nu6c e6 ehi~u dai khoimg 1200 km. Trong d6, thOng 
qua dam ph<in song phuang, hai nu6c dii giai quy~t duqe khollng han 
900 km. Dbi v6i khoimg han 200 km bien gi6i cOn l<,ti, hai nu6c dii 
thbng nhfrt yeu cfiu ICJ gicii quy~t v<lo nfun 1983.45 Nhu v~y, cho t6ith00 

di~m dua tranh chAp ra giai quy~t t;,li ICJ, Burkina Faso vil Mali da Ia hai 
qubc gia dQc l~p duqc han 20 nam nhung ICJ vfut <ip dl).ng nguyen t~c 
Uti Possidetis Juris d~ gi<li quy~t tranh chAp bien gi6i gifra hai 
nu6c nily. 

45 Xem Case Concerning the Frontier Dispute (Burkina Faso vs Mali) (Judgment), 
1986, ICJ Rep 554,562. 
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Tuung tv:, trong V1,l vi~c gifra Burkina Faso va Niger, sau khi gianh 
dQc l~p vao nam 1960, hai nu&c da kY Nghi djnh thu v~ phan djnh bien 
gi&i vao niim 1964 (Nghj djnh thu 1964). Theo Nghi djnh thu nay, 
duimg bien gi&i hai nu6c dugc mo til theo S~c 1enh niim 1927 cua Chinh 
quy~n th\Ic diin Phlip vit bitn dd 1/200.000 do Vien flia 1y quiic gia Phap 
xuit bitn niim 1960.46 fldng thOi, hai nulrc dii thitnh 1~p mQI Oy ban hbn 
hgp d~ giai quy~t vi~c ph:in djnh bien gi6i. Tuy nhien, qua trinh ph:in 
djnh khOng th~ ho<in th<inh do hai ben c6 quan di~m kh<ic nhau v~ do~ 
bien gi6i tir CQt mbc thien van Tong-Tong t6i di~m c<ich ngOi l<ing 
Tchengui1iba !.200m v~ phia Tiiy.47 Niim 2009, hai nu6c d~ nghi ICJ 
giai quy~t do~ bien gi&i tranh chdp neu tren va ca hai d~u vi~n dfut 
nguyen cic Uti Possidetis Juris liun. ccr sa phlip IY cho vi~c gi<ii quy~t 
tranh chfrp nay.48 Nhu v~y, tinh tir khi Burkina Faso va Niger ky Nghj 
djnh thu 1964 d~n niim 2009, tranh chiip bien gi&i giua hai nuirc dii t6n 
~i 45 nam nhung nguyen cic Uti Possidetis Juris vfut duqc <ip d\ffig d~ 
giai quy~t tranh chAp nay. 

Uti Possidetis Juris khOng ngiln cOn ctic qudc gia cO thOa thuQn 

khtic iii phiin iljnh bi€n giUi 

Nhu da phfin tich a tren, Uti Possidetis Juris duqc ICJ giiti thich Ia 

mQt nguyen cic chung ella l~t qu3c t~, <ip d\lllg trong tnrOng hqp gi<ii 
quy~t vAn d~ v~ bien gi6i lanh thb gifra clic qu6c gia v6n lit thuQc dja ella 

thlJC dan. Tuy nhien, cau hOi d~t ra la nguyen t~c nay c6 t<:tO ra nghia V1,l 

bijt buQc d6i v&i clic quAe gia trong vi~c giiri quy~t vAn d~ bien gi&i tanh 
thi> hay khong? 

11n.rc ti~n qu6c t~ cho thfty, trong qu<i trinh gi<li quy~t vAn d~ bien 
gi6i lanh thb, nguyen cic Uti Possidetis Juris thuOng dugc lip d\lllg tren 

46 Xem Frontier Dispute (Burkina Faso vs Niger) (Judgment), 2013, ICJ Rep 44, 62. 
47 Nhu tren, tr. 65. 
41 Nhu tren, tr. 61-64. 
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ca s6 d6ng thu~ gifra cac ben. T~ khu vvc MY La-tinh, nguyen tAc Uti 

Possidetis Juris duqc ghi nl$1 trong Hi~n phap ella de qubc gia da 
timg h\ thuQc dja ella T3.y Ban Nha ciing nhu mQt s6 diSu u&c qubc tS 

song phuong giifa cac nu6c nay. T~ khu vvc eMu Phi, nhieu dieu u6c 
cua khu V\IC, d~c bi~t Ia Nghi quy~t AHG!Res.l6(!) niim 1964, da kMng 
djnh vai trO ella nguyen t~c Uti Possidetis Juris trong ghli quySt vfui dS 

bien gi&i Hinh th6. Them vao d6, trong cac an l~ lien quan dSn bien gi&i 

Hinh th6 duqc giai quy~t t1.1i ICJ, TOa thuOng slr d1,111g Uti Possidetis 

Juris chi khi nguyen ~c nay dugc ffit ca cac ben lien quan cimg vi~n dful 

lam ca sa phap l:Y phful djnh bien gi61.49 

Thll'C tS tren cho thdy m~c dU Uti Possidetis Juris dugc ghi nl$1 hi 

mQt nguyen tic chung cUa lu~t qubc tS nhung vi~c cO hay khOng ap 
dl)Jlg nguyen tic l}<lY ph\1 thuQc vao S\I ddng thuiPl ella cac quAe gia lien 
quan. N6i dch kh!ic, cac nu&c vAn Ia thuQc dia ell ella th\Ic dan khOng 
c6 nghia Y\1 b~t buQc phai ap d\ffig Uti Possidetis Juris d~ gilli quy€t vdn 
d~ bien gi&i sau khi gianh dQc l~p. cac nu6c lien quan hoan toan c6 th~ 
slr d\ll1g cac phuang thlic va nguyen tic khac tren ca siJ dbng tht$1 de 
ph!ln djnh bien gi6i ella minh. 

Uti Possidetis Juris vtl ctic thOa thlf.{in vi biin giM giihl ctic mnJ'c 
liin quan 

Nbu da phc1n tkh i:J tren, vi~c ap d\ffig nguyen tic Uti Possidetis 

Juris khdng ph\1 thuQc vito kho<ing thbi. gian tir khi ghinh dQc l~p tir th11c 
dan d~n khi vAn -d~ bien gi6i giiia cac nu6c ru\y duqc thao lt$1. Tuy 
nhien, Uti Possidetis Juris se khdng duqc ti~p tl,lc xem xet khi de ben 

49 Xem them Case Concerning the Frontier Dispute (Benin vs Niger) (Judgment), 
2005, ICJ Rep 90, [23]; Territorial and Maritime Dispute (Nicaragua vs Colombia) 
(Judgment), International Court of Justice, General List No. 124, 19 November 2012. 
[57]; Land, Island and Maritime Frontier Dispute (El Salvador vs Honduras, 
Nicaragua intervening) (Judgment), 1992, International Court of Justice, General List 
No 75, II September 1992, [40]. 
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lien quan da d~t dugc mQt thOa tht$1 v~ vi~c giai quy~t vtin d~ bien gi&i. 
T~i Phan quy~t v~ tranh ch~p lfulh th6 gifra Lybia va Chad, ICJ k~t l~n 
dng tranh ch~p bien gi6i gifra hai nu6c da duqc gifli quy~t thOng qua 
Hi~p u6c ky niim 1955 gifra Lybia va Ph!ip. Sau khi Chad giilnb do)c l~p 
va k~ thira Hi~p u6c nay, duCmg bien gi6i quy djnh trong Hi~p u6c tnJ 
thanh duCmg bien gi&i gifra Lybia va Chad. Vi v~y, TOa khOng c§n phai 
xem xet d~n nguyen t~c Uti Possidetis Juris cling nhu Nghj quy~t 
AHG/Res.l6(l). 50 

Nhu v~y, vi~c cip d\lllg Uti Possidetis Juris yong giai quy~t v.in d~ 
bien gi6i gifra cac nu6c v6n Ia thuQc dja eli ella th\fc dan se duqc th\fc 
hi~n tren ccr s6 d6ng thu{in ella cac nu6c lien quan va vao bftt k)' thOi 
di~m mlo trong khoimg thOi gian tir khi cac nu6c nay giitnh dQc l~p cho 
d~n khi d~t duqc mQt thOa thu{in vB giai quy~t vfu! d€ bien gi6i. Ap d\lllg 
Uti Possidetis Juris nhu tren se d§n d~n hai kh<l niing s.iu: 

ThU nh.At, cac nu6c lien quan hoim toan tuan. thU nguyen ilic Uti 
Possidetis Juris, bi~n d6i duCmg ranh gi6i ph§n chia C<ic dan v\ hanh 
chinh ella th\fc dan thimh duOng bien gi&i chinh thUc. Sau d6, duCmg 
bien gi6i m6i duqc ghi nh~n t{li mQt diBu u6c qu6c t~. 

ThU hai, cac nu6c lien quan xfiy d\fllg duCmg bien gi6i m6i d\fa tren 
duCmg ranh gi6i phful chia cae dan vj hanh ehinh ella th\fc dart. D6ng thOi, 
cite mr6c nay eting di~u chinh 4ti mQt sb di~m hoi,\e khu V\fC nh~t dinh 
tren duOng ranh gi6i d6 d~ phil hqp v6i hoim canh va h;ri ieh ella rnlnh. 
Trong truCmg hqp nay, nguyen ilic Uti Possidetis Juris v§n dOng vai trO 
nBn tang nhung khOng phill 1a nguyen ilie duy nhfit d~ giill quy~t vfu! d~ 
bien gi6i. Sau khi dieu ehinh va th6ng nhfit, duCmg bien gi6i m6i eiing 
duqc ghi nMn up mQt dieu u6e qu6c t~ giua cae nu6c lien quan. 

50 Xem Case concerning Territorial Dispute (Libian Arab Jamahiriya vs Chad) 
(Judgment), 1994, ICJ Rep 6, [75]. 
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Trong ca. hai truCmg hgp neu tren, dU nguyen t~c Uti Possidetis 

Juris dugc ap d~mg a muc d¢ mlo thi sau khi di~u u&c qubc tS ve bien 

gi&i dugc kY kSt, ctuemg bien gi6i giua cac nu&c lien quan se dugc hi~u 
IA duCmg bien gi&i dugc quy dinh t{li dieu u&e d6. Sau khi dieu u&c c6 

hi~u h,re, van ki~n m'ty se thay thS eho toan bQ eae van ban ph:ip lY ella 

chinh quy~n thve dcln lien quan dSn duCmg bien gi&i gifra cac nu&e mly. 

N6i each kh:ic, di~u u&e qube tS m6i se thay thS cho nguyen t~c Uti 

Possidetis Juris trong quan M ve bien gi&i gifra cac nu&c lien quan. 

Tuy nhien, thvc ti~n cho thfiy khOng phai h'tc mlo eac nu&c cling c6 

th~ thbng nhdt giai quySt dugc toan bQ vdn d~ bien gi&i va ghi nh{ll trong 

mQt di~u u&c qubc te duy nbAt. C:ie nu6e c6 th~ chi thbng nhdt giai quySt 

va kY mQt ctieu u&c qube tS ve mQt doeyn ho~c mQt khu Vl!C bien gi&i nhfit 

dinh. Trong truCmg hgp ruly, 4ri cac do{Ul ho?.e khu V\lC bien gi&i da dugc 

giill quyet thi diBu u&c qubc tS gifra eac nu6c lien quan se thay the cho Uti 

Possidetis Juris, tuang tv nhu hai truCmg hgp 0 tren. cac do;;m ho?.c khu 

vve bien gi&i nfun ngoai di~u u6c qubc te neu tren vik e6 th~ ta d6i tuQ'Ilg 

3.p d\Ulg ella nguyen cic Uti Possidetis Juris, trir khi cac ben c6 thOa thu{in 

kMc. vim cte nay cling cta dugc chtmg minh trong thvc ti8n giai quySt 

tranh chAp bien gi6i ella ICJ. Tiill hai Phan quyet v~ tranh chdp bien gi&i 

gifra Burkina Faso va Mali va gifra Burkina Faso va Niger da neu a tren, 

nguyen cic Uti Possidetis Juris chi dugc TOa slr d\Ulg dS xem xet c:ic 

do;;m bien gi6i rna cac ben chua giai quySt duge va d~ trinh Ien TOa. 

Ap d{lng Uti Possidetis Juris ngodi hfii ciinh cUa ctic nu-O'c 

thupc ilia 

Nhu da neu a tren, nguyen t~c Uti Possidetis Juris khOng ph<li chi 

dugc ap d\ffig ctS giai quySt vdn d~ bien gi6i gilia cac nu&c thuQc dia err 

cUa thvc dful. Nguyen tic nay cling dugc vi~n dh d~ giai quySt cac 

khllng ho<ing v~ bien gi6i gifra cac thve thS ella mQt qu6c gia lien bang 

khi c<ie thvc thS mly tuyen bb dQc l~p. Tren thvc te, Uti Possidetis Juris 

da dugc slr d\lng trong vi~c phful chia Hinh th6 cho cac qubc gia dQc l~p 
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sau khi Lien X6 va Lien bang Nam Tu cii tan ra ciing nhu vdn d~ bang 

Quebec trong Canada. 

Trong truimg hgp clia Lien bang Nam Tu cil, ngily 25/6/1991, 

Croatia va Slovenia tuyen b6 dQc l~p va yeu cftu t<ich khOi lanh thb cUa 

Nam Tu.51 Sv ki~n nAy chfun ngOi cho cuQc khUng hoimg v~ vftn d~ bien 

gi6i gifra hai nu6c va phArr cOn h;ti cU.a Lien bang Nam Tu. Ngay 
27/8/1991, Ci)ng dting Chiiu Au dii thi~t liip mi)t Uy ban TrQng titi gt\m 

5 thanb vien d~ dua ra y ki~n v€ c<ic vh d€ ph<ip IY lien quan d~n khUng 

hoimg t;;U Lien bang Nam Tu.52 Y ki~n cU.a Uy ban TrQng tai khOng cO 

gia tri rimg buQc ph<ip lY mit chi mang tinh khuy~n nghi cho HQi ngh! ve 

vfut d~ Nam Tu va cac nu6'c thanb vien CQng dAng Chau AuY Trong 

qua trinh ho~t dQng cU.a minh, i.Jy ban TrQng tli da dua ra 10 Y ki~n tu 

vdn. trong d6, y ki~n th(r hai va th(r ba tn,rc ti~p lien quan d~n vAn d~ xac 

djnh bien gi6i gifra cac thvc th~ ella Lien bang Nam Tu eli sau khi cac 

nu6'c nay tuyen b6 dQc l~p. T~i y ki~n tu vh thlr hai, Oy ban TrQng tai 

phai tni Uri cau h6i ve vi~c li~u nguCri. Serbia ~i Croatia va Bosnia­
Hercegovina, v6i tu each Ia mQt dan tQc thuQc Lien bang Nam Tu, c6 
duqc hu6ng quyen dan tQc t1} quy~t hay khOng? fry ban TrQng tai cho 

ding l~t phap qu6c te khOng quy djnh It) phl:lffi vi <ip dl,lilg ella quy~n 
dan tQc 1\i quy~t nhung trong b~t kY tnr6ng hqp nao, quyen dan tOe t¥ 

quy~t cilng khOng duqc can thi~p va lam thay dbi cdc du&ng bien gi&i 

dang t6n t(li ~i thCri. di~m dQc l~p (Uti Possidetis Juris), trir khi cac nu6'c 

lien quan cO th6a thu~ kh<ic. 54 DAng thOi, ~i y ki~n tu vfin th(r ba, i.Jy 

51 Xem Public Relations and Media Office of the Government of the Republic of 
Slovenia, Declaration of Independence, 30 January 2017, 
http://www .slovenija200 l.gov .sill Oyears/path/documentsldeclaration. 
52 Xem Maurizio Ragazzi, 'Conference on Yugoslavia Arbitration Commission: 
Opinions on Questions Arising from the Dissolution ofYugoslavia' (1992) 31(6) 
International Legal Materials 1488, 1488. 
53 X em Lalonde, chU thlch sO 5, tr. 177. 
s4 X em Alain Pellet, 'The Opinions of the Badinter Arbitration Committee - a Second 
Breath for the Self-Determination of Peoples' (1992), 3(1), European Journal of 
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ban TrQng tili phai tnl. Uri cau h6i li~u cic dubng ranh gi&i giiia Croatia 

va Serbia va gifra Bosnia Hercegovina vil Serbia khi cOn lit c<ic thvc th~ 
trong Lien bang Nam Tu c6 duqc coi la cac duOng bien gi6i theo l~t 
qu6c t~ kh6ng? (Jy ban TrQng tai cho rfutg: 

Trir khi cac ben c6 thOa thl$1. khac, c<ic duOng ranh gi&i cii se tr6 
thanh c3c duOng biCn gi&i theo quy djnh ella lu~t ph<ip qu6c t~. K~t 11$1 

mly phil hQP v6i nguyen t~c v~ bilo v~ tinh nguyen ~g ella lanh th6 va 

~c bi~t Ia nguyen tile Uti Possidetis, ... 55 

Nhu da trinh bAy a trCn, dey ki~n ella (Jy ban TrQng tai chi mang 

tinh chAt tu vlin cho HQi nghi ella cac nu&c Chau Au v~ vfut dS Nam Tu. 
Tuy nhien, vi~c (Jy ban vi~n dfin nguyen t~c Uti Possidetis Juris dS tnl 
I<ri c3u hOi ve xac dinh bien gi6i sau khi cAc thvc the lien bang giimh 

dQc l~p va khfuig dinh quyen dan tQc 1\f quy~t kh6ng ducmg nhien Jam 
thay d6i duOng bien gi&i dang tAn ~ cho thity kha. nang ap d1,1ng Uti 
Possidetis Juris ngo3i b6i canh ella qua trinh phi th\fc dan h6a trong th~ 
ky XIX vii XX. 

Uti Possidetis Juris trong vi.n d~ bien giOi Vift Nam ~ 
Campuchia 

Ngity 31/8/2016, bao chi Campuchia diln liri <lng Var Kim Hong, 

D6ng Chti tjch Uy ban Lien hqp phfut gi&i cAm m6c bien gi6i tren ditt 

li~n Vi~t Nam- Campuchia (iry ban lien hqp), TruOng doan dam pharr 

Campuchia trong tril I<ri phOng v.in bao chi sau cuQc hQp cUa 0y ban 

lien hqp cho bi~t phia Vi~t Nam tir ch6i lity nguyen t~c Uti Possidetis 

Juris - mQt nguyen tic ella lu~t qu6c t~ cho ph6p ccic nu6c m&i gicinh 

dQc l~p k~ thira ccic duOng bien gi&i da dugc chinh quy~n thgc dfut v~ch 

International Law 178, 183; Peter Radan, 'The Badinter Arbitration Commission and 
the Partition of Yugoslavia', 1997, 25(3) Nationalities Papers 537, 544; Ragazzi, cht'i. 
thich sA 55, 1498. 
55 Xem Ragazzi, cht'i. thich s6 52, 1500. 
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ra, d~ him dit?m khffi ddu cho vi~c trao d6i giUa hai ben. Ong Var Kim 
Hong cilng cho bich Vi~t Nam c6 each hi~u kh6ng dUng v~ nguyen Me 
ru\y. 56 Tren th\fc te, trong t~t eel diSu u6c qu6c te giUa Vi~t Nam va 
Campuchia kh6ng c6 quy d:inh neu r5 vi~c ap dl)llg nguyen t~c Uti 
Possidetis Juris. Tuy nhien, mQt sb quy djnh elm Hi~p u&c vi nguyen 

tdc gidi quyit vdn JJ bien gi&i giifa nu&c CHXHCN Vi~t Nam va nu&c 
CHND Campuchia niim 1983. (Hi~p u&c 1983) vel Hi~p u&c hm;zch dinh 
bien gi&i qudc gia giita nu&c CHXHCN Vi~t Nam vG nul!c CHND 
Campuchia niim 1985 (Hi~p u&c 1985) c6 th~ duqc gifli thich nhu hl S\f 
v~ dl)llg nQi ham ella nguyen cic mly. Trong phdn nay, tren CCY sO cac 
quy djnh ella cac di~u u&c qubc t~ giUa Vi~t Nam va Campuchia v~ bien 

~-~~~~~-~~~~~~~~ 
nguyen ffi.c Uti Possidetis Juris trong vdn d~ bien gi&i Vi~t Nam -

Campuchia. 

Hijp trUe 1983 

Hi~p ul!c 1983 d~t ra cac nguyen cic de giii quy~t vein d~ bien gi&i 
giUa Vi~t Nam va Campuchia. Vi v~y, Hi~p u&c mly duqc coi lcl n~n 
t<ing cho toan bQ qrui trinh giai quy~t v~n d~ bien gi&i tren d~t li~n vel 

tren bien gill'!. hai nu&c. Di~u 1, Hi~p u&c 1983 quy dinh cac nguyen t~c 
nhu sau: 

(i) Tren ddt liin, hai ben coi duimg bien gi&i hi~n tqi giita hai 
nu&c dU(JC thi hi~n tren bim a6 tj [~ 11100.000 cUa sa Dia du DOng 
Duang thOng dr,mg trul!c niim 1954 ho(ic gdn niim 1954 nh&t (kern theo 
26 mimh bdn JJ ifii iJU(JC hai ben xtic nh~n) [Q Ju0ng bien gi6i qucfc gia 

giita hai nul!c; 

56 Xem The Cambodia Daily, Cambodia and Vietnam Split Over Border, Official Says, 
31 August 2016, https://www.cambodiadaily.com/news/cambodia-vietnam-sp\it­
border-official-says-ll7374; vil The PhnomPenh Post, Border talks with Vietnam fail 
to reach accord. 31 August 2016, http://www.phnompenhpost.com/national/border­
talks-vietnam-fail-reach-accord. 
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(ii) 6 nai niw du&ng bien gi6i chua dur;.rc vi tren blm a6 hoi;ic 
hai ben a&u chua thdy h(J]J lj thi hai ben si cimg nhau him bt;zc, gicii 
quyit tren tinh thdn binh d&ng, tim tr()ng tdn nhau vi l(Ji ich cUa m6i 

quan h~ d(lc bi¢t Vi~t Nam - Campuchia, phil h(lJJ v6i thifc tiin vG lwjt 

phGp qu6c ti. 57 

Di@u 1, Hifp u6c 1983 khOng quy dinh C\l th8 hl Vi~t Nam va 

Campuchia se <ip d\ffig nguyen t~c Uti Possidetis Juris trong vi~c giii 
quyet vim cte bien gi&i tren bQ. Tuy nhien, vim d@ bien gi&i giiia hai 

nu&c c6 nhfmg dii:m tuang dbng nhdt djnh v6i th\Ic ti~n tl,li My La-tinh 

va Chau Phi va nQi hiun ella nguyen t~c miy vfrn duqc xem x6t trong qu<i 
trinh ho:;tch dinh dm'mg bien gi&i tren dfit li@n. 

ThU nhiit, v@ ph;;un vi dja l)r, Vi~t Nam va Campuchia d@u hi Hinh 

th6 tUng niun du6i ch~ dQ th\}'c dful Pha.p. Ch~ dQ th1Jc dful Ph<ip quan Iy 
v8 phiin chia to<ln b9 b<in d<lo BOng Duong tha.nh 5 xU, bao gbm: Bfic 

Ky (mibn Bic Vi~t Nam), Trung Ky (mibn Trung Vi~t Nam), Nam Ky 
(mi~n Nam Vi~t Nam), Ai Lao (Lao) va Cao Mien (Campuchia). V€ mi,it 
danh nghia, Ai Lao, Campuchia, B5.c K)r, Trung K)r l<l cac vimg lanh th6 

dugc Ph<ip b<1o hQ, Nam K)r duqc coi Ia m<)t phful Hinh th6 hai ngo1,1i ella 

Phrip theo q~y ch~ thu<)c dja.58 Tuy nhien, tren thvc t~, Ph<ip x<iy d\ffi-g 

h~ th6ng himh chinh thvc dan ae qruin IY toim b<) c<ic xU nay. cac duOng 

ranh gi&i phiin chia de xU cling do chinh quy~n thvc dan Ph<ip thi~t l~p 
ae thu~n ti~n cho vi~c qu8n IY himh chinh t<,li m6i xU. Do dO, b6i c8nh 

ella vi~c gi<ii quySt vein a€ bien gi&i gilra ba nu&c nay tuang tt;r nhu b6i 

citnh ella cac nu&c MY La-tinh v6n Ia thu<)c dia cii ella thvc diin Tiiy Ban 

Nha va ella cac nu&c Ch:iu Phi v6n Ia thu<)c dia ella m<)t nu&c thvc d§n 

Chiiu Au nhfit d!nh. 

57 Xem Hi?p w7c v§ nguyen tiic giili quyit win a§ bien gi&i giii'a nu&c CHXHCN Vi¢t 

Nam vii nu&c CHND Campuchia, k)' ngay 2017/1983, Di€u I. 
58 Xem Nhieu tac gia, Ccic viin bim phcip If v§ vi¢c giili quyit bien gi&i Vi¢t Nam -
Campuchia, Nh<'t xu~t ban th@ gi&i, 2006, 25. 
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ThU hai, tuong tg nhu th1,1c ti~n cac nu6c thuQc dja cil ciia Tcly 
Ban Nha, nguyen t~c Uti Possidetis Juris duqc ghi nh~n trong mQt di~u 
u6c qu6c t~ song phuong giiia Vi~t Nam va Campucliia- cho dll chi c6 
th~ coi Ia cip d1)11g nQi ham ciia nguyen cic rna khOng phili cip d1)11g toim 

bQ nguyen t~c nay. 

Vi~c ap d1)11g nQi ham ciia nguyen cic Uti Possidetis Juris duqc 
th~ hi~n qua hai diem trong Hi~p u&c 1983: 

- V8 m~t ngOn ngii, m~c dU Hifp u&c 1983 khOng quy djnh hai 

nu6c Vi~t Nam vit Campuchia se cip dt,mg trt,rc ti~p nguyen t~c Uti 

Possidetis Juris nhung C\]1ll tir "bim il6 tf I~ 11100.000 cita sa Dia du 
DOng Duang thOng d1,mg tru&c ni:im 1954 ho(ic gdn niim 1954 nhdt" cho 
thfty Vi~t Nam va Campuchia c6 dl,la vao mQt s6 tili li~u (bim db) ella 
thOi k)r thgc dcln de giai quy~t tranh chftp bien gi6i tren dftt li~n. Tuy 
nhien, n~u cac nu6c My La-tinh xem xet toim bQ ccic van ki~n phcip Iy 
cUa thgc dful lien quan d~n phful chia ranh gi6i hanb chinh trong giai 
do<,m thuQc dja va nfulg dp nhiing duCmg nay thanb bien gi6i thi Vi~t 
Nam va Campuchia chi dga vito mQt sb tai li~u (bim db) nh~t dinh, 
khOng phili toan bQ cac van ki~n phcip lY lien quan d~n phcln chia dia 
gi6i hanh chinh trong thOi Icy thgc diin. Nhu v~y, n~u hi~u Uti Possidetis 
Juris tir thgc ti8n ciia ccic nu6c MY La-tinh thi theo Di~u 1, Hi~p uifc 

1983 chi ap d1)11g mQt phin nguyen tic Uti Possidetis Juris vao v~ d8 
biCn gi6i Vi~t Nam- Campuchia. 

Nguyen tfu: Uti Possidetis Juris theo thgc ti~n 4ri chau Phi thl chi 
xem xet va bi~n d6i duCmg ranh gi6i hanh chinh 1:{ii thai di~m gianh dQc 
l~p. Vi~t Nam giimh di)c l~p tir nfun 1945, Campuchia giimh di)c l~p niim 
1951. Trang khi d6, Hi~p we 1983 khong quy djnh c~ th~ Ia chi sir d~g 
cac ban db ho~ cic van ki~n phap Iy cUa thgc diin Phip lien quan d~n 
duOng ranh gi6i hanh chinh tbn 1:{ii vito nfun 1951, thOi diem cit hai nu6c da 
dQc l~p. Vi v~y, quy djnh ~i f)i~u 1, Hi~p u&c 1983 cho thly nguyen tiic 
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Uti Possidetis Juris Op dt,mg trong vein dJ bien giiri giiia Vi~t Nam va 

Campuchia cfing khOng hoffil toii .. 'l gic3ng Uti Possidetis Juris ki~u chau Phi. 

~ Di~u 1(2), Hi~p wYc 1983 d~ ngO cho vi~c ap dvng cac nguyen 
t~c kha.c ngolli nQi ham ella nguyen t~c Uti Possidetis Juris. Theo Di~u 
1(2), nhiing khu V\IC kh6ng duqc thi hiCn tr€n ctic bim dJ [tj l~ 
11100.000 cUa Sif Dia du DOng Dlfcmg thOng dz.mg trwYc niim 1954 

ho(ic gdn niim 1954 r.hrit] se duqc hai nu&c him b~c. gi<ii quy€t. Trong 

truimg hqp miy, n€u 8p d\illg theo thgc ti~n ella cite nu6c MY La-tinh, 

hai ben se ti~p 1\IC xem xet d€n c3c van b<ln ph<ip IY kh<ic lien quan d€n 
qua trinh quim IY hinh chinh ella thvc dan Ptuip t~i DOng Duang de b6 

sung cho cac thOng tin khOng duqc the hi~n tren bim db. Tuy nhien, vi~c 
Di~u 1(2), Hi?p u&c 1983 quy dinh "hai nu&c se gitii quyt§t" cho thfty y 
chi ella hai nu&c lit se tit§n hitnh thOa thu~n m&i trong de truOng hqp 
nity chU khOng ngay l~p tlrc xem x6t clic van ki~n khac ella thvc din 
Phap ngoiti cUe b<in db duqc neu a kho<'m 1. Vi~c c6 hay kh6ng xem xet 

*-~-~~*~-~~-~~~­
th6ng nhlit trong qua trinh th:io I$. 

Them vito d6, Di~u 1 (2) cling quy dinh hai nu&c cling se bim b~c, 
giai quyt§t de do<.m bien gi&i mit hai nu&c "thfty chua hqp lf'. Quy dinh 
nay c6 th~ duqc gilli thich lit trong qua trinh gilli quy~t vfin d~ bien gi&i, 
vi~c sir d\lflg cac bful db t)r 1~ 1/100.000 ella sa Dia du DOng Duang 4to 
ra k~t qua chua hqp 1)' t~i mQt s6 do~ bien gi&i, hai ben c6 th~ tllllo lu~ 
va th6ng nhftt giai quyet. N6i c<ich khac, m~c dU Di~u 1, Hifp zrGc 1983 

quy dinh vi~c Up d\lflg nQi ham ella nguyen tic Uti Possidetis Juris vito 
qua trinh gifli quy6t vfu! d~ bien gi6i tren bQ gifra hai nu&c, tuy nhiCn hai 
ben viTI c6 quy~n ti6n hfulh c<ic thilo lu~n, sUa d6i n6u vi~c Up d\lfig 
nguyen t:ic Uti Possidetis Juris khOng mang l~i k~t qua mit ca. hai c6 th€ 
chfi.p nh~n duqc. 

Nhu v~y, Hi?p wYc 1983 c6 quy dinh vS vi~c sir dvng cac tai li~u 
lien quan d6n phful chia d!a gi&i hanh chinh trong qua trinh Phlip ap d~t 
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ch~ dQ th\[c d§.n 4ti DOng Duong d~ giai quyth vfut d~ bien gi6i gifra 
Vi~t Nam va Campuchia. Tuy nhien, de quy djnh nily cho thfty hai 
nu&c khOng th6ng nhftt 3p dl,ll1g 111fc tiep va dfty dll nguyen cic Uti 

Possidetis Juris nhu thvc ti~n ella MY La-tinh hay Ch§.u Phi rna chi it.p 
dl,ll1g nQi ham ella nguyen cic nay, phU hqp v6i bbi dulh ella hai nu&c. 

Hifp we 1985 

Di~u 3, Hi~p u6-c 1983 quy d!nh hai ben se so~n thao Hi~p u&c v~ 
hol,lch dinh bien gi&i qu6c gia gifra hai nu6c. 59 Ng<ly 27/12/1985, hai 
nu&c dii kY Hi?p utlc 1985 va Di~u 1 ella Hi~p u&c nay quy djnh ciin ctr 
Diiu 1 cUa Hifp utlc 1983, hai nu&c dii hol,lch djnh to an bQ dubng bien 
gi&i tren ddt li~n. 60 D6ng thOi, do;.m cu6i cUng ella Di~u 1, Hi?p utlc 
1985 quy dinh nhu sau: 

Can ctr vito Dieu 1 ella Hi~p u&c ve nguyen cic gifli quyet vfut d~ 
bien gi&i giUa nu&c CHXHCN Vi~t Nam va nu&c CHND Campuchia ky 
ngay 2017/1983, ... 

DuOng bien gi&i qudc gia tren ddt li~n gifra nu&c CHXHCN Vi~t 
Nam va nu&c CHND Campuchia hol,lch djnh nhu tren, dugc th~ hi~n 
tren ban d/i cy 1~ 1/100.000 cua Sa Dja du Dong Duong (Service 
Geographique de 1'Indochine) thong d\lll!l tru&c nfun 1954 ho~c gftn 
nam 1954 nh~t (26 manh ban dii kern theo dugc hai ben xac nh~n), ... 
Hai bQ ban d6 tren dugc gQi Ia Ph1,1l1,1c I va Ph1,1l1,1c II Ia bQ ph~ du 
thanh ella Hi~p u&c nay, ... 61 

Cau dfiu tien ella Di~u 1 Hi?p utlc 1985 dii dfu! chi~u cten Di~u I 
ella Hi?p utlc 1983 va xac djnh vi~c ho1.1ch djnh bien gi&i tren ddt li~n 

59 Xem Hi?p u&c vJ nguyen tile gitii quyit win dJ bien giiri giUa nu&c CHXHCN Vi?t 
Nam vel nu&c CHND Campuchia, kY ngay 2017/1983, DiBu 3. 
60 Xem Hi~p u&c ho(lch djnh bien giiri qu6c gia giil'a nubc CHXHCN Vift Nam va 
nuti'c CHND Campuchia, kY ngay 27/12/1985, Di~u 1. 
61 Nhutran. 
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giiia Vi~t Nam va Campuchia duqc thgc hi~n din cfr vAo quy djnh mly. 
D6ng thbi, do<.m cubi cUng ella Bi~u 1, Hi~p Z«lc 1985 ciing neu h;ti quy 

djnh ella Hi~p ~ac 1983 v~ vi~c sir dl)llg eRe ban db ella SO Dja du DOng 

Duang xucit ban tru&c niim 1954. Nhu v~y; Di~u I, Hi?p u&c 1985 da 
hi~n th\fc h6a vi~c <ip dl,lD.g nQi hiun ella nguyen ffic Uti Possidetis Juris 
d~ ho~ch djnh dubng bien gi6i tren ddt li~n va khOng mO rQng vi~c <ip 

d1,mg mly han so v&i quy djnh cUaHi?p We 1983. 

Quan tn;mg han, quy dinh ~i Di~u 1, Hi?p uitc 1985 ciing neu rO 

sau khi Hi~p u&c nay duqc ky k~t, cac ban db ty I~ 1/100.000 cila Sir 
Dia du Dong Duong thong d\)llg tru&c niim 1954 ho~c g.in niim 1954 

nhit da trcr thiinh ban db dinh kern va Ia m9t bi) phan khong th~ tach riri 
ella Hi~p u6c. Do v~y. sau khi Hi?p ucic 1985 c6 hi~u Ivc tir ngay 
22/0211986,62 ban chit phap ly cila cac ban db nay dii dugc bi~n d<ii tir 
tai li~u th~ hi~n nQi ham ella nguyen Ute Uti Possidetis Juris tluinh tai 
li~u dinh kern va khOng th~ t<ich rOi ella mQt di~u u&c quAe t~ gifra Vi~t 
Nam va Campuchia v~ ho~ch dinh bien gi&i trCn bQ. 

Hi~p uUc 1985 da t~o thfmh thOa thu{m m6i v~ duOng bien gi6i 
tren d:it li~n gifra VietNam va Campuchia. Do v~y. mi;ic dU duOng bien 
gi&i giiia Vi~t Nam va Campuchia dugc ho~ch djnh tren co sO n9i }J.fun 

ella nguyen tic Uti Possidetis Juris thOng qua 26 m<inh ban d6 ti 1~ 
1/100.000 ella SO Dja du DOng Du<mg thi sau Hi~p u&c 1985, nguyen 
t~c nay se khOng duqc ti~p t\)C <ip d1,111g trong quan h~ v~ bien giffi gifra 
VietNam va Campuchia. H<m nfra, Di~u 4 ella Hi~p u&c 1983 quy dinh 
nhusau: 

Hi~p uCtc m\y se h~t hi~u h,rc ngay sau khi Hi~p u&c v~ ho~ch dinh 
bien gi6i quAe gia gifra hai nu&c n6i 0 Di~u 3 tren day c6 hi~u h,rc. 63 

62 Xem nhi~u tac gia, xem chll thich s3 58, 49. 
63 Xem HiJp We v€ nguyen tiic giili quyit vifn tJJ bien gi&i giiia nWc CHXHCN Vi?t 
Nom va nu&c CHND Campuchia, kY ngay 20/7/1983, DiSu 4. 
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Nhu v~y, hai ben cling da th~ hi~n y chi Ia vi~c Hi~p uilc 1985 c6 
hi~u lgc dbng nghia v6i vi~c chfun dfrt hi~u h,rc ctia HiCp !file 1983 d6i 
v&i vdn d~ bien gi6i tren d~t li~n gii'ra hai nu6c. Cimg v6i d6, Hi?p ubc 
1985 cling lam chfun dirt hi~u hrc ella thOa thu~n tip d\lng n{li ham ella 
nguyen tic Uti Possidetis Juris thOng qua c:ic ban db ctia SO Dia du 
DOng Duong xuAt bart tru6c nfun 1954, quy djnh t{li Di~u 1, Hi~p ubc 
1983. 

Thee bao chi Campuchia, Ong V ar Kim Hong cho rfutg Uti 
Possidetis Juris hi "m{lt nguyen t~c ella l~t qu6c t~" vit "l~t qu6c t~ 
k.hOng hi anb hu6ng do cfic di~u u6c qu6c t~". 64 6ng cling cho rkg, 
nguyen t~ Uti Possidetis Juris khOng lam fmh hu6ng d~n c:ic di~u u6c 
qu6c t~ rna hai ben da ky k~t.65 N~u bcio chi Campuchia dful chinh xac 
ph:it bi~u cUa Ong V ar Kim Hong, phcit bi~u nay cho th~y quan di&m ella 
phla Campuchia lit nguyen t~c Uti Possidetis Juris se c6 gici tri cao han 
c:ic di~u u6c qu6c t~ gii'ra Vi~t Nam va Campuchia. 

Nhu da phful tich & tren, trong Ph6n quyit vJ tranh chdp bien gi6i 
giiia Burkina Faso vU Mali, ICJ da khfutg djnh Uti Possidetis Juris lit 
m(j( nguyen tdc chung cUa lu(it qu6c ti, c6 m6i quan M ch~t che va logic 
v6i vein de gi<ii ph6ng dan t{lc, gi3nh d(k I$p t{li b:it kY d3u tren th~ 
gi6i.66 Tuy nhien, vi~c Ong Var Kim Hong cho ding ccic di~u u6c qubc 
t~ v~ bien gi6i Ianh th6 gii'ra Vi~t Nam va Campuchia khOng lam <lnh 
huOng d~n vi~c <ip d1,mg nguyen tic Uti Possideas Juris du<mg nhu 

~q~~~~~~~]~~~·~-~~ 

64 Xem The Cambodia Daily, Cambodia and Vietnam Split Over Border, Official Says, 
31 August 2016, https://www.cambodiadaily.com/news/cambodia-vietnam-split­
border-official-says-1173 74. 
65 Xem The Phnom Penh Post, Border talks with Vietnam fail to reach accord, 31 
August 20 16, http:/ lwww. phnompenhpost.com/national/border -talks-vietnam-fail­
reach-accord. 
66 Xem Case Concerning the Frontier Dispute (Burkina Faso vs Mali) (Judgment), 
1986, ICJ Rep 554,565. 

86 6/2017 



Nghiin ctl'u Qutic ti s6 2 (109) 

lo<:ti ngubn chinh thUc va hai lo<:ti ngubn bd trq ella lu~t qubc t~. Trong 
d6, ba lo<:ti ngubn chinh thUc lit di€u u&c qubc t~, t~p qtuin qu6c t~ vft 
nguyen t.Ac chung ella lu~t duqc cac qu6c gia van minh thira nh~. 67 Quy 
dinh neu tren kh6ng neu ra thU tg hoi)c m6i quan h~ gifra c3.c lo<:ti ngubn 
nfty nhung th\l'C ti~n qu6c t~ cho thfry di€u u6c qu6c t~ Vfi ~p qtuin qu6c 
t~ lit hai lo<:ti ngubn quan trQng nhcit, 68 day cling lit cac lo<:ti ngudn thuOng 
dugc cac ca quan tai phfm qubc t~ uu tien str d\ll1g dt! giiti quySt cac 
tranh ch.ip qu6c W. 69 Vi v~y, Uti Possidetis Juris - mQt nguyen t~e 
ehung ella tu~t pluip qu6e t~ se duge Rp d\ll1g dS giai quyet vein d€ bien 
gi6i gifra eRe qu6e gia trong tru<mg hgp khOng e6 di€u u6c qube t~ ho~e 
t~p qu3.n qube t~ lien quan dSn vein d€ d6. Han nfra, trong Ph3.n quy~t v€ 
tranh ch~p lilnh thli gifra Libya va Chad, ICJ da khkg dinh nguyen tic 
Uti Possidetis Juris se khOng duge xem xet trong truOng hgp eRe ben 
lien quan da kY kSt e<ie di~u u6e qu6c W lien quan d~n vein de bien gi6i 

~*-·~~~~~*·-~~·~~ 
bien gi6i gifra Vi~t Nam vit Campuehia, vi~e Ong Var Kim Hong cho 
rhg nguyen t~c Uti Possidetis Juris khOng hi 8.nh hu6ng do eRe di€u 
u6c qu6e tS gifra hai nu&e ve bien gi6i tanh th6 lit khOng phU hqp v&i 
l~t qu6c tS. 

K~t lu'-n 

Uti Possidetis Juris lit mQt nguyen t~c ehung ella l~t qube b~ dUng 
de gi<ii quy~t vein d€ bien gi6i lanh thd ella e<ie nu6e vbn lit thuQe dia eii 

61 Xem Quy che TOa an COng IY qubc t~, Diau 38.1. 
6s Xem Ian Brownlie, Principles of Public International Law, Oxford University Press, 
7th ed, 2008, 5. 
69 Xem Case concerning the Gabcikovo-Nagymaros Project (Hungary vs Slovakia) 
(Judgment), !997, ICJ Rep 7, [15]; North Sea Continental Shelf(Federa/ Republic of 
Germany vs Denmark; Federal Republic of Germany vs Netherlands) (Judgment), 
1969, ICJ Rep 3, [77]; Case concerning Military and Paramilitary Activities in and 
against Nicaragua (Nicaragua vs United States of America) (Judgment on Merits), 
1986, ICJ Rep 14, [186]. 
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ella cac nu&c thvc dan. Theo nguyen tftc mly, c<ic duC:mg ph8n chia don 
vi hftnh chfnh dugc cac nu6c thgc dan xac l~p trong qua trinh xfun 
chi~m va qtuln ry c<ic lanh th6 thuQc dia se duqc cac qudc gia m&i giimh 
dQc l~p sir d1,mg d& lfun duC:mg bien gi6i ella minh. Thgc ti~n cho thiy 
cac qudc gia va cac khu V\XC lchac nha~ tren th~ gj(]j ap d1,111g nguyen tftc 

Uti Possidetis Juris mQt each linh ho~t. Trong khi mQt sd qudc gia ap 
d\lfig mQt each dfiy dU nguyen t~c nay thOng qua vi~c ra soat, xem xet 
cac van ki~n phap Iy liCn quan d~n ph<ln chia cac don vi hanh chinh 
trong toan bQ qua trinh cai tri ella thvc dan, mQt sd nu6c khac chi xem 
xet cac van ki~n phap ry lien quan d~n de duemg ranh gi6i hanb chinh 
ella thgc dan de l<,ti t?i thCri di&m cac nu6c nay gianh dQc l~p. 

MQt diem quan trQng khac 13 nguyen tftc Uti Possidetis Juris chi 
duqc ap dt,mg khi de qudc gia chua d~t duqc b~t k)r thOa thu~ nao vb 
xac dinh du<mg bien gi&i k~ tlr khi de nu6c nay gianb dQc l~p. Trong 
tru<mg hc;rp de nu6c lien quan da c6 thOa th~n v& bien gi&i thi nguyen 
tic Uti Possidetis Juris se khOng c6 gia tri ap dvng d6i v&i d.c doe.n bien 
gi6i da duqc thdng nh~t theo th6a thu~ d6. 

Trong vfui d€ bien gi6i tren d~t Ii€n gifra Vi~t Nam- Campuchia, 
vi~c <ip d1,111g tn,rc ti~p nguyen tftc Uti Possidetis Juris kh6ng duqc quy 
dinh rO rimg t~i mQt di&u u6c qudc t~ gifra hai nu6c. Tuy nhien, vi~c slr 
d1,111g nQi ham ella nguyen tftc nay trong qua trinh ho~ch dinh bien gi&i 
tren dit li€n da duqc quy dinh t~i Di&u 1, Hi?p u6c 1983 va hi~n thgc 
h6a t?i Hi?p u6'c 1985. Sau khi Hifp u&c 1985 cO hi~u lgc, toftn bQ 
duC:mg bien gi&i tren ddt Ii&n gifra Vi~t Nam - Campuchia da duqc 
ho~ch dinh va tr& thfmh duC:mg bien gi6i theo di€u u&c qudc t~ gifra hai 
nu6c. MQi y~u td ph<ip IY tru6c d6, bao gbm y~u t6 Uti Possidetis Juris 
d&u thay d6i blm chit va tr& thanb mQt bQ ph~ ciiu thanh ella duOng 
bien gi&i tren ddt liSn theo Hi?p u&c 1985. Dbng thOi, toftn bQ duC:mg 
bien gi6i tren diit li&n gifra Vi~t Nam va Campuchia duqc ho~ch djnh 
theo Hifp u&c 1985 cfing ram ch.fun dirt sg diSu chinh ella Hi?p uirc 

88 612017 



Nghiin cku Qu6c t€ sJ 2 (109) 

1983 d6i v&i vein de bien gi&i tren dfit lien gifra hai nu&c. Vi v~y, vi~c lip 

d1,mg nQi ham ella nguyen tAc Uti Possidetis Juris theo quy dinh t~,ti Di~u 
1, Hifp uclc 1983 se khOng duqc tit~p t\IC sau khi Hi~p u6c 1985 c6 hi~u 
lgc./. 
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