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Tém tit: Bai viér dat vdn 3¢ nghién cvu so sdnh phdp ludt phong, chdng tham nhiing ciia mgt s0
niée chiu A trong boi canh sira déi Ludt phong, chdng tham nhiing cua Viét Nam. Trén co so nhimg
binh ludn so sdnh c6 tinh khdi qudt cdc ché dinh quan trong nhdt vé phong ngwa va xir If tham nhiing
trong phap lugt phong, chong tham nhiing ctia mot s6 nudc chiu A, bai viét dua ra nhitng dé xudt khdi
qudt stra doi, b6 sung Ludt phong, ching tham nhiing ndm 2005 cia Viét Nam.
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Abstract: The paper raises the issue of comparing the law on corruption prevention and combat
of some Asian countries in the context of amending and supplementing the Law on corruption
prevention and combat of Vietnam. On the basis of gerenal comparative comments on the most
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corruption prevention and combat of some Asian countries, the paper offers geneal proposals to
amend and supplement the 2005 Law on corruption prevention and combat of Vietnam.
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(1). Nghién clru nay dugc thire hign trong khudn khé

Pé tai nghién ciru khoa hoc cip co so: “Nghién ciiu so

sdnh phdp lude phong, chong tham nhiing ciia mgt s6
quéc gia chau A ddp tmg yéu cdu sta doi nhitmg vdn
aé trong tam cia Ludt phong, chong tham nhiing Vigt
Nam”, Trubmg Pai hoc Ludt Ha N¢i, 2016.
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céch toan dién nham dip tmg dugc nhimng
ddi hoi cia thue i&n vi phit hop véi céc
chudn muec phép Ii quéc té ciing nhu xu thé
lap phép cua thé gidi. Viéc ra soat nhitng
quy dinh cia Luét can dugc tién hanh trén co
s& dénh gid nhimg khiém khuyét ndi tai cia
Luat, chi ra nhitng han ché trong thuc tién ip
dung, dinh gid tinh twong thich cta Luét so
v6i Céng wdc ctia Lién hop qubc vé chdng
tham nhiing ma Viét Nam 12 qudc gia thanh
vién, ddng thdi so sénh véi phap lust PCTN
cha cdc qudc gia khic dé thiy dugc nhimg
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diém tuong ddng va khéc biét, tir d6 tiép thu
nhimg kinh nghiém qudc té phit hgp véi thuc
tién PCTN ciia Vigt Nam.

Viéc nghién ctru so sanh phdp ludt PCTN
cta mit sé qudc gia trén thé gioi khéng chi
12 mét ydu ciu phdp If trong bdi canh stra ddi
Lu4t PCTN nim 2005, ma con 1a xu thé tat
yéu cha qué trinh hai hoa hod phép lvét trong
bdi canh toan cdu hod. Két qua nghién ciru
so sdnh cé thé trd thanh mdt trong nhing co
s& thuc tifn cho viéc sira dbi Luat PCTN.
Chinh vi vdy, viéc nghién clru so sdnh cic
quy dinh cta phap luit vé PCTN & mét sb
qudc gia chau A d3 c6 nhitng thanh cong
nhit dinh trong viéc sir dung phdp ludt du
tranh chéng tham nhiing nhu Singapore,
Indonesia, Trung Quéc, Han Quéc,... dé rit
ra nhitng bai hoc kinh nghi¢m cho vige sira
dbi Lujt PCTN cla Viét Nam Ia diéu cén
thiét va c6 ¥ nghia.

Bai viét tap trung so sanh mot sb ché
dinh cé ¥ nghia quan trong trong phéip ludt
PCTN ctia nhidu qudc gia trén thé giéi cling
nhu d4i voi hoat ddng phong ngira va xir If
tham nhiing. Cu thé I nhimg ché dinh vé
minh bach v3 kiém sodt tdi san, thu nhép
trong PCTN; vé bién phép xir If tham nhiing;
vé co quan PCTN va vé tham nhiing trong
khu vuc tu. Py chinh 12 nhimg ché dinh ma
trong Béo cdo tdng két 10 nim Lust PCTN
nam 2005 cita Chinh phu ddnh gid la chua
hiéu qua va con nhiéu han ché, vudng mic,
nang tinh hinh thirc va tinh hanh chinh, chua
cu thé va kha thi, tinh cudng ché chua cao,
chura tao dwge nhiéu co ché ddu tranh chdng
tham nhiing hiéu qua, chua bao dam sy binh
dang va tinh ddng bd trong PCTN, chwa phi

hop véi théng 1& quéc té & nhiéu khia canh.®
Bén canh d6, day ciing la nhimg néi dung
dugc @it trong tdm trong dip siua ddi, bd
sung Ludt PCTN l4n nay.®

1. So sinh phép luit phong, chéng tham
nhiing cia mét sé nwée chiu A

1.1. V& ché dinh minh bach va kiém sodt
i sén, thu nhdp trong phing, ching tham nhiing

MOt s6 nghién ciru so sénh quy dinh phép
ludt coa nhidu nuéce trén thé gidi vé kiém sodt
tai san, thu nhip cho thiy cic luit vé& PCTN
va nhimg vin ban phép tuat khic vé linh vue
hanh chinh d3 quan tdm diéu chinh vin d& ké
khai tai san - yéu t& méu chét trong viéc ngin
ngira va phat hién tham nhiing. Céc vén dé
duge quy dinh kha cu thé trong cdc hé théng
phap lujt bao gdm: ddi tiwgng k& khai tai san,
thu nhép; loai tai san, thu nhip phai k€ khai;
thoi diém va tan suét ké khai; cong khai ban
ké khai tai san; quén li ban ké khai tai san, thu
nhip va theo ddi bién dong vé tai san, thu
nhip; xdc minh tii san, thu nhap.*”

Thir nhdt, v& d6i tugng phai k& khai tai
san, thu nhap

Xu thé chung cho thdy, hiu hét cic hé
théng phép ludt xdc dinh pham vi ddi tuong
phéi k& khai tai san, thu nhép thich hgp dya

(2). Bdo cdo tdng két 10 ndm thyc hién Luit PCTN
ciia Chinh phi thing 7/2016.

(3). Thanh wa Chinh phi, Td trinh Dy thio Luit
PCTN sira ddi, Ha Ngi, 2016.

(4). Vi dy xem: Ruxandra Burdescu, Gary J. Reid,
Stuart Gilman, Stephanie Trapnell, Jncome and Asset
Declarations: Tools and Trade-offs, 4n phém cha
S1AR, The World Bank vi UNODC, thing 11/2009;
OECD, Asset Declarations for Public Officials: A
Tool to Prevent Corruption, OECD Publishing, 2011,
ngudn: http://dx.doi.org/10.1787/9789264095281-en,
truy cap nghy 22/4/2017.
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trén tiéu chi vj tri (cAp bac) nhit dinh cha
cong chirc, trong khi mdt s6 hé théng khic
dya trén chirc niing, linh vyc cdng tic (quan
If ngudn thu, mua sim céng, cp phép...);
mdt sb hé théng phdp luét lai quy dinh dya
trén s két hop ca hai tidu chi 1a cip bac va
linh vuc cbng téc cia cong chic.” Ching
han, Nhit Ban quy dinh cdc céng chirc cip
cao (Senior public officials) phai ndp ban ke
khai thu nhdp va 14y mirc thu nhap vt quéd
so voi ndim truge 1.000.000 Yén (khoing 9.430
d5 la M¥) lam gi6i han cho viéc ké khai.©
Han Quéc gidi han pham vi dbi turong phat ké
khai t3i san, thu nhdp d6i véi céc chinh tri gia
cao cip (Tdng théng, Thu teéng, thanh vién
Chinh phu, thanh vién cta Qudc hdi); ngudi
dimg d4u chinh quyén va cdc hi démg dia
phuong;, cong chirc quéc gia va dia phuong
tir bic 4 trdy 1én; st quan quan ddi tir cdp dai
td try 18n; c4c thdm phén va cong t§ vién;
hi¢u tnromg va pho hig¢u truomg cta cic trudng
hoc...” Hdng Kéng (Trung Quéc) quy dinh
ddi tigng ké khai tai san, thu nhap 1 Trrdng
dic khu, céc thanh vién ctla hdi df’ing hanh
chinh, gigm dbc va phé giam dic cic cuc,
gidm dbc vin phong hdi ddng hanl: chinh v

(5). StAR, the World Bank, UNODC, Public Office,
Private Interests, Accountability through Income and
Asset Disclosure, the World Bank Publishing, 2012.
{6). Didu 8 (K& khai thu nhép v nhiing tai sdn khéc)
Luft dao ditc cong vu qudc gia Nhat Ban nam 1999
(National Public Service Ethics Act - ban tiéng Anh),
ngudn: www.cas.gojp/jp/seisakwhourei/data/npsea.pdf,
truy cdp ngay 14/4/2017.

(7). Bidu 3 (Di tugng phai ding ki va k& khai tai
san) Luft dao dirc cong vu Han Qudc nim 1981
(Public Service Ethics Act - ban tiéng Anh), nguén:
unpanl.un,org/intradoc/groups/public/documents/.../
unpan(19099.pdf, truay cip ngdy 14/4/2017.
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mét s chirc danh khdc.® Théi Lan quy dinh
t4t ca cdc chinh tri gia va cdc cdng chirc cip
cao phai k& khai t3i san, thu nhip.”? Nhidu hé
théng phap ludt con quy dinh viée k& khai tai
san, thu nhép cua vo, chéng, con chua thanh
nién cta coéng chirc nhue Han Quéc,(m) Héng
Kong,!'P Indonesia,'? Philippines,'® Théi

(8). Quy dinh v& hé théng k& khai lgi fch duge Hoi
ddng 14p phép ban hanh dya trén quy dinh clia Pidu
47 Lujt co ban (Luit hién phap) Hdng Kong (LC
Paper No.CB(2)244/09-10(03) - ban tiéng Anh), ngudn:
hitp:/rwww. legeo.gov. hk/yr09-10/english/panels/ca/
papers/cal 116¢cb2-244-3-e.pdf, truy cép ngdy 14/412017;
B quy thc dbi véi cong chie trong hé théng bd nhigm
chinh trj (The Code for Officials under the Political
Appointment System - ban tiéng Anh), ngudn: http:fwww.
cmab.gov.hk/doc/issues/code_en.pdf, truy cip ngay
14/4/2017,

(9). Didu 32 Lujt td chirc chdng tham nhiing Théi Lan
nam 1999 (Organic Act on Counter Corruption - ban
liéng Anh), nguén: https://www.oecd.org/site/adboec
danti-corruptioninitiative/46817329,pdf, truy cdp ngay
14/4/2017. :
(10). Didu 4 (Tai san phai ding ki) Lujt dao dic cong
vy Han Quéc nam 1981.

(11). Quy dinh v& h¢ théng k& khai lgi ich duge Héi
dbng 18p phép ban hanh dya trén quy dinh ciia Didu
47 Luit co ban (Lut hién phap) Hng Kéng yéu clu
ké khai t3i sin cua vg, chdng, con va ci nhitng nguti
khéc (c4c khoan din tw mac do ding tén ngudi khac
nhing nhin danh cdng chiic va dem lgi lgi ich cho
cong chirc).

(12). Piéu 1(3) Quyét dinh ctia Uy ban diét trir tham
nhiing Indonesia 8 07/IKPK/02/2005 v& thi tuc ding
ki, cdng khai va kiém tra cdc k& khai tai san cita cOng
chire Chinh phii (Directive of the Comruption Commission
of the Republic of Indonesia on Procedures for the
Registration, Publication, and the Examination of Asset
Reports of Government Officials - ban tiéng Anh), ngubn:
hitp:/#/publicofficialsfinancialdisclosure.world bank.org/
sites/fdl/files/assets/Taw-library-files/Indonesia_Regu
lation%20on% 20 Asset%20Declaration_2005_EN.pdf,
truy cép ngay 14/4/2017.

(13). Diéu 8 Lut thiét 1ip B4 quy tic rng xir va tidu
chuln dao dirc d6i véi céc cong chire, vién chire ciia
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Lan."? Kinh nghiém quéc té cho thiy viéc
md réng doi tuong ké khai tai san toi tht ca
hodc hau hét cong chic cé thé s& thit bai.
Diéu nay thuéng mang tinh hinh thirc va c6
thé gy kho khan rat 1on cho cong tic thyc
thi hogic kiém sodt viéc ké khai tai san mot
céch c6 hidu qua.!™®

Thir hai, v& d8i twong tai san, thu nhip
phai ké khai

Céc hé théng phdp ludt chiu A thuong
quy dinh cdc loai thu nhép, thi san cu thé
phai k& khai va gid tri cua ching vé muc
dich ngin ~glra va phat hién nhitng truéng
hop 1am giau bét chinh."'® Bén canh d6, mét
sb hé thong phép luat con yéu ciu ké khai
ngudn gbc clia thu nhap, tai san va loai loi
ich kinh doanh v&i muc dich ngin ngira va
phét hién xung &bt loi ich nhu phép luat”

Philippines niim 1989 (Act No.6713 establising a
Code of Conduct and Ethical Standards for Public
Officials and Employees - ban tiéng Anh), ngudn:
hitp://www.ombudsman.gov.ph/docs/republicacts/Re
public_Act_No_6713.pdf, truy cdp ngay 14/4/2017,
(14). Diéu 32 Luét 3 chirc chéng tham nhiing Théi
Lan n&m 1999.

(15). Painter, M., Dio L& Thu., Chién, H.M., Ngoc,
N.Q., Bdo cdo nghién ciru: Phdn Hich so sdnh phdp
lugr phong, chéng tham nhiing qudc 16: Bai hoc vé
nhitng co ché xir I vit thuee thi cho Viét Nam, UNDP -
DFID, Ha Néi, 2012, nguén: http:/fwww.vn.undp.
orglcontent/vietmam/vi‘home/library/democratic_gove
mance/International -comparative=analysis-of-anti-
corruption-legislation.html, truy cdp ngay 23/3/2017.
(16). Vi du xem: Diéu 4 Luat dao dirc céng vy Hin
Qubc nam 1981; cdc diéu 6, 7, 8 Ludt dao dirc cong
vu quic gia Nhit Ban nam 1999; Quy dinh (1) B
quy tic Umg xir danh cho cdc b) truéng cua
Singapore; Diéu 8(a) B quy tic tmg xir vA tiéu chuén
dao dirc dbi véi cic cong chirc, vién chirc cla
Philippines nam 1989; Piéu 32 Ludt té chirc chéng
tham nhiing Thdi Lan n&m 1999,

Singapore, Nhét Ban, Han Quéc. ‘

Thit ba, vé co quan quan 1i ban ké kha,
kiém tra, x4c minh tinh s4t thyc cia ban ké
khai va theo d5i bién dong vé tai san, thu
nhdp (co quan quan 1i hé théng k& khai i
san, thu nhép)

Qua nghién ciu cdc hé thong phép luit
chiu A duge so sdnh cho thiy ¢6 hai xu thé
quy dinh vé co quan nay: M¢t Ia quy dinh
chinh co quan chu quan cia céng chire 12 co
quan thuc hién chirc nidng quan 1f ban ké
khai, x4c minh tfnh x4c thuc va theo ddi bién
dong vé& tai san, thu nhdp cha cdng chirc; hai
la quy dinh trach nhi¢m nay cho mét co
quan chuyén biét dé bao dam tinh tip trung
va khdch quan cho hoat ddng quan If ban ké
khai va xdc minh tai san, thu nhap.

G xu thé thi nhét, phap ludt Singapore
yéu ciu ban ké khai phai dugc g toi ngudi
dimg ddu co quan. Ngudi ditng ddu ¢é trédch
nhiém kidm tra ban ké khai va dénh gid xem
¢6 bat ki tai san ndo du ra so véi nhitng tai
san da duge ké khai hay khdng. Vi dy, theo
Bd quy tic tmg xir danh cho céc bd trudng
clia Singapore, cdc by truéng phai ké khai tai
san v&i Tdng théng (théng qua Thi tudng).!”
Han Qubc quy dinh chirc nang ndy cho céc
co quan, bd chu quan ciia ¢dng chirc. Vi dy,
néu ngudi phai k& khai 13 thanh vién cia
Quéc hdi hodic cdng chirc 1am viéc cho céc
€O quan cua Quéc hoi thi viée diang ki, ké
khai tai san s& dugc thuc hién vdi Ban thu ki

(17). Singapore quy dinh vAn dé dang kf va ké khai tai
san nhu m{t trong ¢dc nghia vy thé hién tinh minh
bach vi liém chinh cia cdc cong chirc trong céc b
quy tic ung x1 dinh cho tirng linh vye quyén lyc nha
nudce va timg linh vyuc nghé nghiép khic nhau.
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cia Qudc hdi; néu dé 1a thdm phan hoXc
cong chirc lam viéc tai ¢4c tod dn thi s€ déng
kf tai sin vdi Vin phong qudn If toa 4n; néu
46 13 cbng chirc ciia Cuc kiém todn va thanh
tra thi s&€ ding ki tai san vdi Ban thu ki clia
Cuc; néu d6 12 ¢dng chic thude céc bd hoic
co quan thuge Chinh phii thi cic b hofic co
quan d6 chju trdch nhiém quan }f vi kiém
sodt, xdc minh céc tai san..!® Nhat Ban
ciing ¢6 nhimg quy dinh tuong ty khi giao
chirc nang Iuu trit vA thanh kiém tra cédc ban
ké khai cho céc b§ va co quan tuong duong
quéan If céng chire, ddng thdi ciing cho phép
Cuc dao dirc cong vu qubce gia duge quyén
gilt ban sao cla cdc ké khai dé va yéu ciu
didu tra hodc tu tién hanh difu tra dé x4c
minh tinh sat thyc cla ban khai."”

Khic v6i hé thdng ké khai tai san & trén,
phép luit Indonesia quy dinh céc cong chirc
chinh phu s& nép ban ké khai tai sin cho Uy
ban diét trir tham nhiing chir khdng phai cho
cbng chirc cép trén cua ho. Uy ban nay sé
thye hién viée kiém tra, xdc minh va luu gitt
thong tin v& thu nhép, thi san cia cdc cong
chire nay.®” Tuong tw nhur viy, Hong Kéng
quy dinh Trudng dic khu phai ké khai tai
san voi Chénh 4n Toa chung thim cla Dic

(18). Céc didm 1 - 13 khoan (1) Piéu 5 (Co quan
ding ki va thoi gian dang ki thi sdn) Lujt dao dic
cong vy Han Quéc nam 1981.

(19). Piéu 9 (Luu gir vi thanh tra ban k& khai) va
Pidu 11 (Nhimg vy viéc thudc thdm quyén ciia Cuc
dao dic cong vy qubc gia) Ludt dao dic cbng vy
quéc gia Nhét Ban nam 1999.

(20). Pidu 2(1), Piéu 4 va Didu 6 Quyét dinh ctia Uy
ban diét trlr tham nhiing Indonesia sé 07/AKPK/02/
2005 vé thi wac dAng ki, cong khai va kidm tra cic ké
khai tat sdn cha cdng chirc Chinh phii.

62

khu hanh chinh,?" trong khi cdc céng chirc
thudc dién phai k€ khai s€ ndp ban ké khai tn
Vin phong Trirdmg diic khu 2

Thit fir, v& thoi didm va tan suét ké khai
tai san, thu nhip

MOt sb hé théng phap ludt & chau A quy
dinh viéc ké khai h?mg nim; s6 khic quy
dinh viéc ké khai khi bit ddu va két thic
nhiém ki céng tic (hodc nghi huu) va ké khai
d6t xuét khi cé bién dong 1én v& tai san hodc
khi duge yéu cdu bdi co quan c¢6 thim
quyén, Phdp luit Indonesia quy dinh céc
cong chiic nha nude phai ké khai tai san
trirde, trong va sau khi két thdic nhiém ki
cong tic. Mudn nhét 12 2 théng sau khi bat
dAu nhiém ki ho#ic sau khi ban giao cong tdc
hodc sau khi nghi hwru, c¢dng chirc phat thye
hi¢n viéc k€ khai hodc viée ké khai s€ dugc
thuc hi¢n khi mét ngudi trd thanh ng vién
cho vi tri ¢bng chue, Viée ké khai trong qui
trinh céng tic s€ dugce thyuc hién sau 2 ndm
ké tir khi cong chitc bt déu nham chirc hoic
tai bit ki thoi diém ndo theo yéu ciu cia Uy
ban diét trir tham nhiing khi lién quan dén
viéc kiém tra thi san cna coéng chic.®
Singapore quy dinh cédc cong chuc phai ké
khai tai san khi bit ddu cdng tic va trong
subt qud trinh cdng tic s& tién hanh viéc k&
khai hing nam.** Han Quéc quy dinh viéc

(21). Quy dinh vé hé théng ké khai l¢i ich duge Hoi
dbng Vp phip Pic khu hanh chinh Hong Kong ban hanh,
(22). B quy thc dbi véi cong chirc trong hé thong bd
nhigm chinh tri Héng Kong,

(23). Digu 2(2)(3)(@X5)(6) Quyét dinh ciia Uy ban
diét trir tham nhiing Indonesia sé Q7/IKPK/02/2005
vé thi tyc ding ki, cdng khai vi kidm tra cdc ké khai
tai san coa cdng chirc chinh phi.

(24). Koh Teck Hin, Corruption Control in Singapore,
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déng ki tii san cna céng chirc khi méi nhim
chirc, khi chuyén cdng tic, khi bi giing
chirc, khi nghi huu ddng thai hing nam cong
chiic phai ké khai nhitng bién déng cia tai
san, thu nhép.(25 )

Thir ndm, vé cong khai ban ké khai tai
san, thu nhp

O Hdng Kéng, cdng ching duoc tiép can
voi nhitng ban ké khai cia Trudéng dic khu,
cic uy vien hdi ddng va cic chuyén vién
chinh d& tao diéu kién cho su gidm st cha
cong ching dbi véi hoat dong PCTN.®®
Singapore, nhitng ban k& khai nay s& khong
dugc dua ra cong khai.®” Théi Lan quy dinh
Uy ban chdng tham nhilng qudc gia c6 trich
nhiém céng khai ban ké khai tii chinh cua
mét s6 cong chirc cAp cao nhét trén cong bio
cia Chinh pho.®® Indonesia quy dinh viéc
cOng khai ban k& khai thu nhip, tai san cta
cong chirc Chinh phii trén cdng bo qudc gia
sau khi thong tin cia ban k& khai dd dugc

xdc minh bai Uy ban diét trir tham nhiing.?”

ngudn: hitp://www.unafei.or.jp/english/pdi/RSNo83/
No8317VE_Kohl.pdf, truy cdp ngiy 22/4/2017,

(25). Pidu 5 va Didu 6 Lufit dao ditc cong vu Han
Quéc nam 1981,

(26). Quy dinh v& hé théng ké khai loi fch dugc Héi
déng 1p phdp ban hanh dya trén quy dinh cia Didu
47 Lut co ban (Lujt hién phép) Héng Kong; Bd quy
tAc déi voi cbng chrc trong hé théng b nhiém chinh trj.

(27). Vi dy xem: B quy tic itng xir danh cho cdc b
trudng cia Singapore (Code of Conduct for Ministers
- ban tiéng Anh), ngudn: http://publicofficials financial
disclosure. worldbank.org/sites/fdl/files/assets/law-1ib

rary-files/Singapore_Code%200f%20Conduct%20for
%20Ministers_2005_en.pdf, truy cip ngay 14/4/2017.
(28). Didu 40 Lujt t8 chic chéng tham nhiing cia
Théi Lan nam 1999,

(29). Biéu 5 Quyét divh ciia Uy ban digt trir tham
nhiing Indonesia sé 07/IKPK/02/2005 vé thi tyc dang

Nghién ciru so sdnh cho thiy céc quéc gia
quy dinh vé c6ng khai ban ké khai ti san,
thu nhdp déu quy dinh k&m theo yéu cdu vé
sw cin biing gifta tinh minh bach coa viéc ké
khai tai san v&i quyén bf mat riéng tu clia
cdng chuc va cdc thanh vién cia gia dinh ho.

1.2. Quy dinh vé xir If tham nhiing

Quy dinh vé xir If tham nhiing & c4c québc
gia chiu A c6 thé dwoc tim thiy trong céc
luét chuyén biét v& chdng tham nhiing hoic
trong bd ludt hinh sy (BLHS). Bén canh 46,
céc lut vé dao dic cdng vy, cdc bd quy thc
{tng xir céng vu ciing quy dinh vé hinh thic
xir If ki luat d6i véi hanh vi tham nhiing va
nhimg vi pham phép ludt cé lién quan.

Phin 16n céc quéc gia ¢ ludt chuyén
biét vé PCTN déu dua vio d6 cc quy dinh
vé ban chit va cic ddu hidu phap If cua tdi
pham tham nhiing, hinh phat cho cdc )i
pbam d6 ciing nhu nhiing bién phép dic bigt
nhim thu hdi ti san ¢6 duoc do tham nhiing.
Su két hop quy dinh co ché xir If hinh sy va
xir If ki luit cdng chirc, vién chirc la dic
diém nbi bat coa cdc qudc gia thanh cong
trong PCTN.8%

Céc ché tai ki ludt duge quy dinh trong
cic bd quy tic g Xir va céc quy dinh phip
lujt d& bao dam thuc thi cic bd quy tic tmg
xu. Vi du: & Singapore, trong Luét cong vu
¢6 quy dinh céc ché tai ki ludt nhu bude thoi
viéc va cét tidn tro cdp. Néu c6 di chimg cur

kf, cong khai va kiém tra cdc ké khai tai san ciia cng
chirc Chinh phn.

(30). Painter, M., Pao L¢ Thu, Chién, HM., Ngoc, N.Q,,
Bdo cdo nghién ciu: Phdn tich so sdnh phdp lud:
phong, chéng tham nhiing quéc 1é: Bai hpc vé nhiing
co ché xii I va thuc thi cho Viét Nam, tldd, tr. 2.
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dé toa 4n bude tHi, vién chic bi két 4n s&
phai chju cdc ché tai ki ludt nhw: bude thoi
viée, gidng chirc, dimng hofc hodn ting huong,
phat tién hojic khién trdch, vinh vidn khéng
dugc tham gia vao linh vyc hanh chinh cong.

Nhimg quy dinh twong tu ciing dugc im
thiy trong phép lust Hong Kéng. Pay la
nhimg quy dinh v& céng chirc, céng vu va
cdc bién phip ki ludt ¢6 hiéu quéi va ding
din vi ching dugc xdy dung dya trén tinh
cOng bing va tinh minh bach cha hé théng
hanh chinh cﬁng.(m C6 thé 14p luan ring su
ton tai cha nhitng bé quy tic, quy dinh hanh
chinh lién quan dén xi If vién chitc vi pham
va viéc thuc thi cdc quy dinh nay 13 dicu
kién tién quyét cho viéc thyc thi & pham vi
réng hon nhimg co ché PCTN.

G céc nudc 6 ludt rieng vé chéng tham
nhiing c6 dic diém chung 12 cdc ché tii dp
dung d8i véi ngudi bi két dn tham nhiing va
céc bién phdp dé thu hdi i san do tham
nhiing ma ¢6 duge quy dinh cu thé ngay tai
c4c vin ban ludt nay. Luat cdn quy dinh ca cdc
bién phép xir If ¢ thé cho phép cic co quan t
tung ¢ nhimg thim quyén dic biét hoic thuc
hién nhiing bién phdp khéng theo quy dinh
théng thuong. Nhimg thdm quyén hoiic bign
phdp dic biét nay cling duge quy dinh ngay
trong Ludt PCTN. Cac hé théng phdp luét
quy dinh vé vn dé nay c6 thé k& dén nhu

Indonesia,*? HSng Kﬁng,(3 3 Singapore.(34)

(31). Cu thé xem: Thomas Chan, Issue Paper (Workshop
D):Managing Conflict of Interest in the Public Sector,
Ki yéu Héi thae chéng tham nhiing khu vyc lin thy 5,
B#c Kinh, thing 9/2005.

(32). Ludt 6 30/2002 v& Uy ban diét trir tham nhiing
(Act No.30/2002 on Commission for the Eradication
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Ngoai ra, phdp lugt PCTN mét sé nudc
chau A cdn quy dinh viée xir Ii nhimg hanh
vi vi pham quy dinh vé& phong ngira va xir If -
tham nhiing. Vi du: quy dinh x{ I{f hanh vi
khong ké khai tai san thu nhip hodc k& khai
gian déi (thwdng bing trach nhiém ki luat),
hanh vi vi pham quy dinh vé kiém sodt xung
dot Igi ich (trdch nhiém ki ludt hodc trich
nhiém hinh su), hanh vi can trd viéc thyc thi
phép Iuat vé PCTN (trich nhiém hinh su),...
C6 thé thdy phdp luat PCTN ciia nhidu qudc
gia d3 quan tdm dén phuong thirc xir Ii ¢6
tinh ddng bé dbi voi hanh vi tham nhiing va
c4c hanh vi c6 lién quan.

1.3, Quy dinh vé co quan phong, chong
tham nhiing

Theo mot sé nghién ciu tdng quat,®”

of Criminal acts of Corruption - ban tiéng Anh), ngudn:
https://www .oecd .org/site/adboecdanti-corruptionini
tiative/46814429.pdf, truy cip ngay 1442017,

(33). Phép 1énh vé Uy ban chéng tham nhiing nim
1974 (Commission against Corruption Ordinance -
ban tiéng Anh), ngudn: hups://www.elegislation.gov.
hk/hk/eap204len @2008-05-09T00:00:00, truy cdp
ngdy 14/4/2017.

(34). Luat phong ngira tham nhiing ndm 1960
(Prevention of Corruption Act - ban tiéng Anh), ngudn:
http:/istatuies.age.gov.sg/aol/download/0/0/pdf/binary
File/pdfFile.pdf?Compld:ca83fcad-3903-4a8a-a53f-
932¢7¢167568; Luat v& tham nhiing, budn bin ma tuy
va cdc t§i nghi€m trgng khdc (tich thu lgi ich) nim
1692 (Corruption, Drugs Trafficking and Other Serious
Crimes (Coufiscation of Benefits) Act - ban tiéng Anh),
ngudn: http://statutes.agc.gov.sg/aol/download/0AY pds/
binaryFile/pdfFile.pd?Compld:e4456b%{-38a2-46c6-
b08d-39e¢939178638, truy cdp ngay 14/4/2017.

(35). Xem: Heilbrunn, J.R., Anti-Corruption Commissions:
Panacea or Real Medicine to Fight Corruption? World
Bank Institute, 2004; UNDP, Institutional Arrangements
to Combat Corruption - A Comparative Study, 2005,
nguon: htp://www.snap-undp.org/eLibrary/Publications/
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céc hinh thitc co quan chéng tham nhiing
trén thé gidi c6 thé duoc chia thanh bbn loai
dua vio chirc ning va nhdnh quyén lyec ma
co quan d6 truc thudc: Mgr léd mb hinh mang
tinh phd qu4t ma co quan chéng tham nhiing
¢6 ba chirc ning: didu tra, ngin ngira tham
nhiing v gido duc, truyén thong chéng tham
nhiing; hai ¢ md hinh co quan diéu tra,
trong d6 co quan chéng tham nhiing tén tai
duét hinh thitc mét co quan didu tra nho cip
trung wong; ba la md hinh co quan thudc
nghi vién, trong d6 co quan chbng tham
nhiing do nghi vién thanh 14p va doc lap vdi
cic co quan hanh phédp va tu phdp cia nha
nudc. Co quan nay bdo cdo hoat dong cla
minh va chiu sy gidm sdt cia cdc uy ban cla
nghi vién; bdn ld md hinh da co quan chémg
tham nhiing, trong d6 mot 0 co quan biét
lap nhung lién két v6i nhau tac thanh mang
luéi co quan PCTN. Un diém ctia mé hinh
nay 13 sy rdng khidp cia mang luéi PCTN
nhung nhuoe didm lai 13 y8u cdu cao vé syr
phdi, két hop hoat dong giira cic co quan vi
khé khian trong viée x4c dinh co quan giir vai
trd dhu mbi cling nhu bao dam tinh doc 1ap
trong hoat déng cla cic co quan nay.

Trong cidc mo hinh néu trén, thanh cong
thuc s maéi chi théy drge & mot $6 co guan
PCTN t4 chitic theo md hinh thir nhat va thit
hai. Dién hinh va thanh cbéng nhdt voi mod
hinh thir nhit 13 Uy ban chéng tham nhiing
déc lép (Independent Commission Against
Corruption — ICAC) clia Hong Kong. Nhiing
dic diém ndi bat va cfing 1a i do cho sy

Institutional ArrangementsCombatCorruption.pdf,  truy
cép ngay 23/3/2017.

thanh cong clia co quan nay c¢6 thé duoc tém
Iuge nhu sau: ¢6 khung phap 1f vimg chic va
15 rang, trong d6 bén canh Phdp lénh vé
phong ngira héi 16 nam 1948 con c6 Phép
1énh vé& Uy ban déc 1ap chdng tham nhiing
nam 1974; c6 ca ba chirc ning trong ddu
tranh chéng tham nhiing 13 phong ngira, gido
duc va diu tra; doc lap vé cdc phuong dién
chu tric bé mdy, nhin sy, tai chinh va thim
quyén; ¢6 co ché bio céo 15 rang véi tréch
nhiém giai trinh cao: bdo cdo truc tiép 1én
Truéng dic khu, chiu su gidm séat cia 4 uy
ban cdng ddng dugec Trudng dic khu b
nhiém 12 Uy ban trr vdn vé tham nhiing, Uy
ban ddnh gi4 hoat déng, Uy ban tur vin vé
phong ngira tham nhiing vd Uy ban tu vén
cong dan vé quan hé cong ddng.®®
Indonesia phdt trién mé hinh niy &
pham vi rdng hon d6 12 trao ca thdm quyén
truy t6 bén canh tham quyén diéu tra cho Uy
ban diét trir tham nhiing (KPK)®” va Uy ban
nly ¢6 thé duge xem nhu mdt “sidu co quan™
¢6 kha néng thanh todn nan tham nhiing. Hon
thé nira, Uy ban con ¢ nhiém vy didu hanh
hoat dong phong ngira tham nhiing ctia cac co
quan nha nudc va diu phdi nhimg co quan
d6 chung st trong cudc chién chdng tham
nhiing. Dugc thanh 13p ndm 2003 trén co so
Pgo luat s§ 3072002 vé Uy ban diét trir tham
nhiing, co quan chéng tham nhiing ciia Indonesia
(KPK) 12 mdt co quan nha nuéc thyc hi¢n
céc nhiém vy, thAm quyn mét cach déc 1ap
va khong chiu sy tic ddng cha céc nhénh

(36). UNDP, Institutional Arrangements to Combat
Corruption - A Comparative Study, tldd, p. 44 - 48.
(37). KPK 13 tén viét tit ciia Uy ban ndy theo tiéng
Indonesia: Komisi Pemberantasan Korupsi.
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" quyén 13p phdp, hanh phap hay tu phap.

Cuc didu tra tham nhiing cia Singapore
(Corrupt Practices Investigation Bureau -
CPIB) la mét thanh céng cia mé hinh thit
hai. CPIB dugc dat trong vén phong Thu
tuéng, tuy nhién diéu d6 khéng anh huéng
dén tinh doc l4p cua co quan nay vi gidm
dbc co quan dugc bd nhiém bai Tong thdng
chit khéng phai Tha tudng hay Noi cdc. Bén
canh d6, Hién phdp Singapore quy dinh gidm
dbc ciia CPIB ¢6 thé tiép tuc didu tra bét ki
bd trudmg hay vién chirc cip cao ndo ngay ca
khi khong c6 duge sy ddng ¥ ciia Thii tuémg,
mién 13 gism ddc co quan nay c6 su bio dam
ctia Tong théng dé lam nhy vay (Diéu 22G).

Qua phén tich trén cho thiy quy dinh v&
tinh ddc 1ap, vé thim quyén manh mé& vi co
ché phdi hop hoat d6ng 13 nhing yéu t quan
trong cho sy thanh céng cla co quan PCTN.

1.4. Van dé mo réng pham vi diéu chinh
ctia Ludt phong, chdng tham nhiing 15i tham
nhiing thudc khu vuc tw

Qua nghién ciru c6 thé nhan thiy nhidu
hé théng phdp luit di quy dinh vé tham
nhiing (tu) trong kinh doanh va didu chinh
hoat ddng PCTN trong kinh doanh. Cic hé
théng phép ludt ddu kha théng nhit & mot sb
vin 'dé nhw: 1) Loai hanh vi tham nhiing
dugce quy dinh phé bién 1a dua va nhan hbi
18, bén canh d6 con c¢é cac hanh vi 1gi dung
chire vy, quyén han chiém doat tai san, gia
mao chimg tir, s6 sdch, vi pham quy dinh vé&
kiém sodt xung dot 1gi fch; 2) Loai chu thé:
thudmg nhin manh vai trd ctia ngudi quan I,
diéu hanh va nhimng ngudi gift vi trf lanh dao
khdc cua doanh nghiép; bén canh dé con quy
~ dinh chi thé ¢6 thé Ia nhan vién, ngudi dai I,
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dai dién; 3) Loai trdch nhiém ph4p li: phin
16n céc qudc gia quy dinh trach nhidm cia td
chic bén canh trdch nhiém cia cd nhén, trich
nhiém hanh chinh hodc dan su bén canh trach
nhiém hinh sy; 4) Pham vi, loai hinh td chitc
kinh té chiu trach nhiém phép Ii: & chixc
kinh té, t& chirc thuong mai hojic cong ti dai
ching; 5) Bén canh quy dinh xtr 1f cic hanh
vi tham nhiing trong kinh doanh, phdp luit
céc qubc gia cdn quan tdm dén viée tac dung
va duy trl mdi truémg kinh doanh lanh manh,
liém chinh, phi tham nhiing bing viéc thiét
14p cic nguyén thc, yéu cAu, huéng din vé
xdy dung céc chinh sich, bién phdp phong
ngira va xir I tham nhfing®®

2. Nhimg d& xuit Khdi quat d6i véi
viéc sira dbi Luit phong, chéng tham nhiing
nim 2005

Trén co s& nghién ciru so sinh so b céc

(38). Vi du quy dinh tai B§ tuit hinh sy va Lujt
chéng héi 16 ciia Han Quéc, B ludt hinh syt va Lujt
chéng canh tranh khéng Ianh manh cta Trung Quéc;
Lufit phong nglra tham nhiing vd Luét cong ti cla
Singapore. Cy thé xem: Dao Lé Thu, T6 Vin Hoa,
Vii Cuong, Phong, chdng tham nhiing trong hogt
dong kinh doanh ¢ Viét Nam: Thuc trang phdp lugt,
kinh nghiém quéc 1€ va mgt 56 kién nghf nhim hoan
thign Dy thao Ludt phong, chong tham nhiing (sia
ddi), Bdo cdo nghién ctru thyce hién trong khudn khd
Dy 4n: “HG trg ki thudt cho Chinh phi Viét Nam ra
sodt dé hoan thién khuon khé phdp luit vé chéng
tham nhiing trong kinh doanh & Viét Nam nh3m c
thién mbi truémg kinh doanh va thiic dy ting trwong
minh bach, bén vitng”, Thanh tra Chinh phi v3 Dai sir
quén Vuong quéc Anh, 2016. Trong Ki yéu Hoi thio:
“Phdng, chéng tham nhiing trong hoat déng kinh
doanh ¢ Vi¢t Nam: Thuc trang phdp luft, kinh
nghi¢m quéc & vh mot s6 kién nghj nhdm hoan thién
Dy thdo Luit phdng, chéng tham nhiing (sira ddi)”,
Thanh tra Chinh phi vd Pai sit quén Vuong quéc
Anh, Vinh Phiic, ngiy 22/12/2016.
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quy dinh clia phép ludt PCTN mét sé nude
chau A vé mot sé noi dung trong tam dugc
dat ra trong Dy thao Ludt PCTN stra ddi, céc
tdc gia xin dira ra mot s6 dé xudt dudi day:

Thir nhdt, d6i voi quy dinh vé k& khai va
kiém so4t k& khai tai san, thu nhép

Ché dinh nay trong Lugt PCTN nam 2005
con dang bi ddnh gid 12 ning tinh hinh thac
hogc thiéu 16 rang, vi du quy dinh vé d6i
tugng k& khai, v& nghfa vu ké khai, vé cich
thirc ké khai va co quan quén If ban ké khai
ti san, thu nhap, vé thdm quyén xdc minh tai
san, thu nhap; viéc xdc minh tai san, thu nhip
cia ngudi ¢ nghia vy k& khai it duge thuc
hién do viéc quan If ban k& khai lai do chinh
co quan don vi, bd phédn phuy trach cdng téc td
chirc nhén sir ciia co quan, td chirc noi ngudi
k& khai cong tac chju trich nhiém (thiéu tinh
khéch quan, djc lap, tap trung)...m)

Tiép thu kinh nghiém cta nhiéu hé théng
phép luét trong d6 c6 Singapore, Indonesia..,
tac gia c6 mot sd d& xuét dbi vdi quy dinh vé
ké khai tii san theo huéng khic phuc tinh
hinh thirc trong viéc ké khai, kiém soét tii
san, thu nhip. Cu thé: mér 12 nén thu hep
pham vi dbi tuong phai ké khai va xdc dinh
pham vi nay dya trén vi tri cOng tdc cua can
bg, cong chite; hai la quy dinh két hop giita
loat thu nhép, tai san phai ké khai vdi ngudn
cua cic loai thu nhép, tai san d6; ba la quy
dinh vé tan suét ké khai phai can clr vao mdt
s6 yéu t theo kinh nghiém cta nhiu quéc
gia, dé 1a: gid tri cha nhitng théng tin moi
tao diéu kién cho hé thdng k& khai tai san
thuc hién nhi€ém vy kiém so4t cha minh,

(39). Béo co tdng két 10 nam thyc hién Lujt phdng,
chéng tham nhiing cta Chinh phit thing 7/2016.

ning luc cia co quan quan li ban ké khai
trong vigc xir I xhéi lrgng théng tin; bon la
quy dinh viéc k& khai dbi véi tmg cir vién
tham gia blu cir va di véi mot s§ vi trf 1inh
dao cAp cao sau khi d3 r&i nhiém s&; ndm la
quy dinh vé& co quan, don vi quan 1i ban k& -
khai va kiém so4t viéc ké khai tii san, thu
nhdp mdt cich tap trung déng thési quy dinh
co ché bao dam tinh khich quan va doc 14p
trong hoat déng cha co quan nay.

Thie hai, d6i v&i quy dinh vé xir I
tham nhiing

Tbng két 10 nim thi hanh Lujt PCTN
cho thiy quy dinh vé viéc xir K ki ludt d6i
v6i ngudi ¢6 hanh vi tham nhiing chua mang
tinh kha thi, thifu tinh ran de. Luit PCTN
nam 2005 chua thé hién duoc tinh cudng ché
trong vi¢c xir If tham nhﬁng.(‘m]

Trén co s& nghién ciu so sanh nhimg
quy dinh vé xir Ii tham nhiing trong phép luit
ot sb nude chau A, tdc gia nhan thiy, trude
hét quy dinh v& xir If ngudi ¢6 hanh vi tham
nhiing trong Dt théo Luét cin x4c dinh duge .
nhimg trudmg hop cu thé bi truy clu trich
nhiém hinh sy vi vé céc t9i danh cy thé nao
trong BLHS ¢ bao dam nguyén tic phép
ché, bao dam tinh théng nhat véi BLHS
cfing nhu dé khing dinh tinh cudng ché cta |
Ludt PCTN. Nhing trudmg hep bi xtir I ki
lut ciing cin dugc quy dinh 15 vé ca loai
hanh vi vd muc @ thyc hién hanh vi. Cic
ché ti ki luat cu thé cin duge néu tuong tmg
véi ¢éc loai va mite 4§ thure hién hanh vi.

Quy dinh v& xir Ii t3i séan tham nhiing cin
bd sung co ché thu hdi tai san khéng dya trén

(40). Béo cdo tdng két 10 nam thyc hién Ludt phdng,
chéng tham nhitng ciia Chinh phi thdng 7/2016.
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két 4n nhu cich quy ¢inh cia nhidu nuée nhu
Hong Kong, Singapore, Indonesia...

Thir ba, d6t véi quy dinh v& co quan
PCTN cia Viét Nam

C6 thé thiy Luat PCTN nam 2005 chua
tao ra dugc co ché phép 1i day di cho viéc
tdng cudmg stc manh va trdch nhiém cda cdc
co quan nay. Mgt bio cdo nghién ctru gin day
ctia Chuong trinh phit trién Lién hop quéc
(UNDP) va B6 phit trién qudc té Anh (DFID)
d3 dua ra nhan xét: “Ludt phong, ching tham
nhiing khong quy dinh ré rang vé quyén han,
su doc ldp, ngucﬁn liec, vai tro va trdch nhiém
ciia cdc co quan chong tham nhiing quan
trong” ) Bén canh d6, Ludt PCTN nim 2005
chua x4c 13p co ché 8 rang (bao gbm ca co
ché chiu trich nhiém) dé bao dam sy phéi
hop hoat dgng giita cic ¢o quan chuyén
trach chong tham nhiing véi nhau va véi cic
co quan khéac cé trach nhi¢m trong cong tic
nay. Hon nita, vai trd clia co quan didu phdi
hoat ¢éng PCTN ciing khéng dugc Indt hoA.

Theo quy dinh cia Ludt PCTN nam 2005,
co quan PCTN cta Viét Nam dang duoc tb
. chirc theo md hinh da co quan PCTN. Viéce
duy tri mé hinh da co quan PCTN chi ¢6 thé
6 hiéu qua néu c6 phén hod ré rang hon
chirc ndng va vai trd cia timg loai co quan:
co quan phong ngira tham nhiing va co quan
didu tra, truy t& v xét xir t6i pham tham
nhiing ¢ bao dam tinh chuyén biét va tinh
dffmg by trong hoat déng clia cic co quan;
ddng théi ¢6 co quan didu phdi chung va co

(41). Painter, M., Bao L¢ Thu., Chién, HM., Ngoc,
N.Q., Phén tich so sdnh phép ludt phong, chéng tham
nhiing quoc té: Bai hoc vé nhitng co ché xit If vt thue
thi cho Vigt Nam, t1dd, tr. 18.
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quan gidm s4t hoat déng PCTN. Do d6, Du
théo Luat PCTN (sira ddi) cin tai khing dinh
co cAu cia hé thdng nhu viy ciing nhr quy
dinh 5 hon vé nhiém vy clha timg don vij
chuyén trdch. Nhin v3o tinh hinh d4u tranh
chéng tham nhiing ¢ Viét Nam hién nay
cling nhu lién hé vdi kinh nghiém cia céc
qudc gia phai d6i phé véi vAn nan tham
ohiing nhir Viét Nam, c6 thé thdy Luat PCTN
van cin c6 nhimg sira ddt, bd sung quyét liét
hon & gbc d9 ting cudng sitc manh va trich
nhiém cho cidc co quan PCTN, dic biét 1a
quy dinh dé ciing ¢ céc don vi chuyén trich
vé chéng tham nhiing.

Tuy nhién, & khia canh ting cudng trich
nhiém cta céc co quan PCTN ¢6 thé nhan
thdy vai trd clia cdc don vi chuyén trich vé
chéng tham nhiing lai chua thye sy dugc thé
hién. Dy thao Luat khong c6 sira dbi, bd
sung d6i véi quy dinh v& cic don vj nay.
Trong khi d6 cdc van ban quy dinh vé viéc

.thanh 14p vA nhiém vy, quyén han cha cic

don vi nay déu la nhitng van ban dudi luét.
Do vdy, Dy thao Luét cin bd sung nhimg
quy dinh cin ban vé& chiic ning, nhiém vy va
ché do bdo cdo cia cdc don vi ndy dé thé
hién tinh djc thii, tim quan trong va tinh doc
l14p ctia don vi chuyén trich vé chéng tham
nhiing - diéu d3 duwrge thé hién trong phép
ludt PCTN cila nhidu qubc gia chiu A.

Thir tu, d6i véi quy djnh vé tham nhiing
trong kinh doanh (khu vyuc tw)

Véin dé ndy dugc dit ra trong Du thio
Ludt vi mét s6 If do: mot la && bao dam tuong
thich véi Cong udc chbng tham nhiing cua
Lién hop qudc; hai la dé bao dam yéu cu vé
tinh théng nhit Luigt PCTN va BLHS vi
BLHS nim 2015 da t6i pham hod mét sé



TAP CHI LUAT HOC SO 572017

NHA NUOC VA PHAP LUAT NUOC NGOAI

hanh vi tham nhiing & khu vuc ngoai nha
mude nén Luat PCTN cén bao dam tinh théng
nhit véi BLHS bing viéc ghi nhan loai hinh
tham nhiing nay cling nhir ¢é nhimg quy dinh
cu thé v& chii thé, hanh vi tham nhiing & khu
vie ngodi nha nuwée dé dinh hudng cho viée
huéng din thi hanh nhitng quy dinh lién quan
trong BLHS; ba /@ d bio dam tinh liém
chinh trong kinh doanh vi bido dam méi
truong kinh doanh lanh manh cda Viét Nam
trude xu thé héi nhap kinh € qubc té.

Truoc hét, Dy thao Luft cdn sira khéi
ni¢m “tham nhiing” dé mo rdng pham vi didu
chinh cita Ludt sang céc t& chirc, doanh nghiép
khu virc ngodi nha nuéc va bao gdm ca céc
hanh vi dwa hdi 16, méi gidi hdi 16. Viée mé
rong khai niém nhu vdy vira bao dam viée
bao quét cic hanh vi tham nhiing & ca hai khu
vue, vira phan 4nh ding thuc té cia hién
twgng niy & Viét Nam trong nhitng nam gin
day, vira ddp img dugce chuin mue québe té,
vira phit hgp v6i xu thé 13p phdp cia nhiéu
nuéc trén thé gigi. Bén canh d6 cn bd sung
nhimg hanh vi tham nhiing duge thuc hién
béi céc chi thé kinh doanh ngodi nhi nwéc.
Céc dang hanh vi tham nhiing cin duge bbd
sung nén bao gom: tham & tai san cua cic
doanh nghiép, t6 chirc ngodi nhd nudc béi
ngudi duge giao trdch nhiém quan 1i tai san
trong cic doanh nghiép, t5 chirc ndy; nhin
héi 1¢y boi ngudi ¢6 chire vy, quyén han & cée
doanh nghiép, t§ chitc ngoai nha nuédc; dua
héi 1§ cho ngudi ¢6 chirc vu, quyén han &
cdc doanh nghiép, t& chirc ngoi nha nudc;
mdi gici hdi 16 trong trudng hop héi 1§ giira
cac doanh nghiép, td chirc ngoai nha nudc,

Ngoai ra cdn quy dinh chii thé tham
nhiing & khu vuc ngoai nha nudc bao gbm

ngudi quéan lf, c4c thanh vién lanh dao khdc
ciia céc doanh nghiép ngodi nhd nuéce hoic
ngudi duge uy quyen nhan danh cic doanh
nghiép nay. Ddy la dbi ngil tham gia vao qua
trinh ra quyét dinh hoc thyc hién quyét dinh
mét cich dfc ldp va vi vdy nguy co xay ra
tham nhiing 16n hon & céc chii thé khéc. Kinh
nghiém 14p phdp cda cic qudc gia khac cho
théy chir thé thuc hién hanh vi tham nhiing
c6 thé 12 ngudi quan 1i hodc bét ki nhan vién
ndo. Tuy nhién, tic gia nhan thdy nhitng chu
thé duge cho 13 ¢6 nguy co cao thyc hién céc
hanh vi tham nhiing trong kinh doanh & Viét
Nam bao gdm: chii tich va thanh vién cia
hoi ddng quan tri; tdng gidm dbc, gidm dbc,
ké to4n trudmg cia cac doanh nghiép.

0 gbc b phong nglra tham nhiing, cin
b sung quy dinh vé trdch nhiém cia doanh
nghiép va c4c td chirc kinh té khdc trong viée
xdy dung chinh sdch PCTN, trong d6 ¢6 cic
bién phép truyén théng va tip huin vé PCTN.
Theo kinh nghiém cta nhiéu quéc gia trén
thé gidi, chinh séch PCTN bao gdm nhiéu
thil tyc, bién phép, bén canh b quy tic ung
X v2 co ché kidm sodt ndi bd con cé cac
bién phap truyén thdng vi tip hufn vé cic
chinh sach, bién phap PCTN.

Phén quy dinh vé xit I vi pham phép luit
nén bd sung quy dinh v& xtt Ii vi pham trong
viéc khong thye hién hofic thuc hién khéng
dhy du céc yéu cu vé xdy dung quy tic img
xir, co ché kidm sodt ndi bd din dén xay ra
tham nhiing béi thanh vién cta td chirc kinh
t&, ddng thdi quy dinh hinh thire xir Ii (trdch
nhiém hanh chinh hoic hinh sy) ddi véi vi
pham nay cta doanh nghiép holc td chirc
kinh té khdc. Day s& 1a co s& cho viéc quy
dinh xir phat hanh chinh hodc xir 1i hinh sy
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déi v6i hanh vi ndy. P& bao dam viée thyc
hi¢n quy dinh vé xir I néu trén ciing nhu béao
dam tinh twong thich véi cdc chudn myc
quédce té va theo kip xu thé 14p phép cia nhiéu
qubc gia trén thé gidi, cAn xem xét quy dinh
trdch nhiém phdp }f dbi v&i phdp nhan
thuong mai trong Dy thao Ludt PCTN,
Nhitng dé xuit so bd néu trén dugc dua
ra trén tinh thin vira dép tng nhitng yéu cdu
stra d4i nhimg vén d& trong tdm cia Luat
phong, chdng tham nhiing sita déi, vira bét
kip nhitng xu thé sira d6i phap luét vé phong,
chéng tham nhiing trén thé gidi cling nhu
phit hop véi yéu cau clia chuén myc quéc t./.
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